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either steam-tug, but that they both continued on their respective 
courses, so that the barge in tow of said steam-tug E. A. Packer was run 
into said barge Atlanta, striking her on the port side just forward 
‘of midships, breaking a large hole in her and causing her to fill so 
rapidly that to render the damage to cargo as small as possible she 
was run.ashore at the Battery just below Castle Garden. 
3 Third. That said collision was caused solely by the negli- 
gence of thosein charge of each of said steam-tugs in that they 
did not give proper and timely signals to each other and approached 
too close to each other to pass in safety and approached each other 
at too great a rate of speed and did not pass each other in safety, as 
they could easily have done at the place in question, where the 
channel is wide and there was no obstruction in the way, without 
any carelessness or negligence on the part of those in charge of said 
barge Atlanta or of said coal barge. 

Fourth. That by reason of said collision this libellant has suffered 
damage in the injury to said barge Atlanta in the sum of about fif- 
teen hundred dollars, and that said cargo has sustained injury to 
‘the amount of about six thousand dollars, which this libellant, as 
common carrier thereof, claims to recover in this cause. 

Fifth. That all and singular the premises are true and within the 
admiralty and maritime jurisdiction of this court, and said steam- 
tugs are now within this district. 

Wherefore libellant prays that process in due form of law may 
issue against said steam-tug- Dr. John Wolverton, her engine, «c., 
and E. A. Packer, her engine, &c., and that all persons having any 
interest therein may be cited to appear and answer all the matters 
aforesaid, and that this court will decree that libellant recover its 
damages sustained as aforesaid, with costs, and that said steam-tugs 
‘be condemned and sold to pay the same, and that libellant may have 
such other and further relief as may be just. 

J. B. GADDIS, 
Prest. N. J. Lighterage Co. 


Sworn to before me this 29th day of November, 1880. 
WYLLYS BENEDICT, 
[L. s.] Notary Public for Kings Co. 
Certif. filed in N. Y. Co. 


BENEDICT, TAFT & BENEDICT, 
Libellant’s Proctors. 
R. D. BENEDICT, Advocate. 


Endorsed: 29296. U.S. district court,S. D. of N. Y. The New 
erg! Lighterage Company v. The Steam-Tugs Dr. John Welverton 
and E. A. Packer, &., &. Libel $7,500, collision. Benedict, Taft 


' —_ & Benedict, libellant’s proctors, 64 Wall street, New York, N. Y. 
* Process not to issue ag’t the Packer at present. Oct. 29,’80. B., T. 


s &B. Filed Oct. 29th, 1880. 
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Mr. McCarthy, counsel for the claimant, reads the answer 
4 as follows: 


To the Honorable William G. Choate, judge of the district court of . 


the United States in and for the southern district of New York: 


The answer of John Scully, merchant, of South Amboy, New 
Jersey, claimant and sole owner of the steam-tug “ E. A. Packer,” 
her engines, tackle, apparel, and furniture, to -the libel and com- 
plaint of the New Jersey Lighterage Company, in a cause of col- 
lision, civil and maritime, alleges: ? 

First. He has no knowledge of the matters alleged in the first 
article of the libel aforesaid and denies the same to be true. 

Second. He admits that a collision occurred whereby the barge 
Atlanta was somewhat injured at the time and not far from the place 
set forth in the aforesaid libel. 

Third. He also admits and herein will specifically charge that the 
steam-tug “ Dr. John Wolverton ” was negligent in respect of navi- 
gating her tow, the barge “Atlanta,” and that such negligence was 
the sole proximate cause of the collision. 

Fourth. He alleges that the truth in respect of said collision, the 
circumstances surrounding it and the immediate cause, to be as fol- 
lows—that is to say: On the day in question the tug E. A. Packer, 
being well manned, properly sociales and in all respects seaworthy, 
had brought a tow of loaded boats from Port Johnson to New York. 
She had taken her tow up the North River, discharging boats at 
different places; her last landing in the North River was pier 9; 
from pier 9 she proceeded to go down the North River, round the 
Battery and then up the East River as far as 6lst street, where she 
was to discharge the last boat in her tow. 

When she left pier 9 she had but one boat in tow, to wit, Cross 
Creek barge No. 5, which was heavily loaded with coal. This barge 
was securely lashed to her port side. 

It became necessary for her, in rounding the Battery, to keep 
quite close to the New York shore, because at that time, which was 
between four o’clock and one-half past four o’clock p. m., the tide 
was running out of the East River and sweeping around the Battery 
with a strong current, so that it would have been very difficult for 
the Packer to have held up with her tow if far out in the stream. 
The Packer was going at the rate of not more than three or 
four miles through the water. As she was rounding the Bat- 
tery sr2 was not more than two hundred yards, or about that 
distance, from the New York shore. She was making very 

little headway past the land, it being found very diffi- 
5 cult to make head with ber tow against the tide. As she was 

rounding the Battery and when opposite or about opposite 
pier 1, East River, she saw some distance ahead—at least five hundred 
yards ahead—the steam-tug Dr. John Wolverton having in tow on 
a hawser a barge which your claimant believes to have been the 
barge Atlanta. The Wolverton and her tow were coming down 
and partly across the East River and were feeling the full sweep of 
the tide. The Wolverton was much nearer the middle of the stream 
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than was the Packer, being several hundred feet further away from 

the New York shore. The barge Atlanta, in tow of the Wolverton 

as aforesaid, did not follow her tug in a direct line or on the very 

same course, but was swept by the tide considerably further out into 

the stream than was the tug. ~ f 
The hawser line from the Wolverton to her tow was about one 

hundred and eighty feet long. | 
It was apparent at once to the persons in charge of the Packer 

that she, the Packer, could not port her wheel and go to the right of 

the Wolverton and her tow. The Wolverton was coming on at the 

rate of at least seven miles per hour past the land, and she was so : 

far out in the river that even had the Packer been unencumbered 4 

with a tow it would have been impossible to clear the barge Atlanta i 

by going off on a port ‘wheel, but as the tide was then running, 

loaded down as the Packer was with a heavy tow, any movement to 

the right would have rendered a collision with the Wolverton inevi- 


table. At this time there were two men in the pilot-house of the 4 , 
Packer and a lookout forward on deck. = 
One of the men in the pilot-house was a regular licensed pilot. ¢ 


Accordingly, when the tugs were at least 500 yards apart and when 
the tug Wolverton had really nothing to do but keep her course in 
order to avoid a collision, the tug Packer blew loudly and distinetly 
two whistles. This signified that she, the Packer, would keep her ' 
wheel starboard and go to the left-—that is, between the Wolverton 

and the New York shore, which was the only course possible for her ag 
to take. The Wolverton made horeply whatever to these whistles, 
‘neither did she change her course or slacken her speed. Where- J. 
upon the Packer, after the lapse of but a few seconds, again blew 

two whistles, this time sharply and quickly. The Wolverton paid 
no attention to these, neither did she slacken her speed, but she did | 

change her course somewhat in that she seemed to be making in 
more for the New York shore, as'if with the intention of running 
under the Packer’s bow and passing between her and the New York 


Wolverton or with her tow, because, aluhough the Wolverton might 
pass under the Packer’s bows, the tow Atlanta, swinging as she did 
with the tide, could hardly do so. 
6 Accordingly the headway of the Packer was stopped, her 
engines were reversed, and slie began slowly to go back. The 
Wolverton coming on passed under her bows quite narrowly and + 
passed down on the port side of the Cross Creek barge without touch- | 
ing her, but the barge Atlanta was not able to do so. While cross- 
ing the bows of the Packer and her tow her port side came in con- 
tact with the stem of the barge and !received some injuries above 
her water line. 
The foregoing are the facts of the collision in the libel set forth 
and the statementof facts in the libel contained except-in so far ; 
forth as they agree with this answer are untrue. . 
Fifth. Your claimant charges that the whole fault of the said col- tes 
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lision is attributable to the tug Dr. John Wolverton and to her tow, 
the barge Atlanta, on the following respects: 

Ist. The tug Wolverton did not have a good and sufficient look- 
out. . 
2d. The tug Wolverton was in fault in towing her barge on a 
hawser when the tide was so strong and around a point of so much 
danger as the Battery. 

3d. The tug Wolverton was in fault in not heeding the signal 
whistles of the Packer. 

4th. It was gross carelessness in the tug Wolverton to attempt to 
pass the Packer on her port side, it being evident that if she did so 
her tow would swing against the Packer or her barge, and there 
being, moreover, every facility for the Wolverton to keep to the 
right—that is to say, further in the stream. 

5. The tug Wolverton was going at too high a rate of speed. 

6. The barge Atlanta was in fault for not having kept clear of the 
creek barge, as she might have done had she been properly steered. 
She was also in fault in not casting off her hawser before the col- 
lision occurred. 

Sixth. Your claimant further alleges that the tug Packer was in 
nowise to blame for the said collision. She took every means to 
avoid it that was possible and she took them in time. She was 
moving very slowly and carefully and had been doing so ever since 
she first felt the ebb tide. 

Seventh. Your claimant, further answering, alleges that the dam- 
ages in this case were grossly and needlessly Teightenad by the care- 
less conduet of the persons in charge of the lighter or barge Atlanta 
and of her cargo. She was not full loaded, and her cargo might 
very easily have been shifted from the port side to the starboard side 
and escaped contact with the salt water. She, the lighter, was 
beached in an improper place. 

After she was beached no care was taken to save her cargo for 
several hours. The injury she received was on her port side and 
above the water line,and nothing but carelessness in those who con- 
trolled her led to the destruction of so much of her cargo as it is 
alleged was destroyed. 

Wherefore your claimant prays that tlis honorable court 
7 would be pleased to pronounce against the said libel and to | 
condemn the libellant in costs and otherwise law and justice 


administer in the premises. 
JOHN SCULLY. 


Sworn to before me this 11th day of November, 1880. 


JAMES H. ELLIOT, 
[SEAL.] Notary Public, New York County. 


EDWARD D. McCARTHY, 
Claimant’s Proctor. 
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And also reads the opinion and decree of the district court : 


8 Opinion. 


Brown, J.: 


The libel in this case was filed to recover damages for the luss of 
the barge Atlanta, which was sunk in a collision with a boat in tow 
of the E. A. Packer upon her port side, at about four o’clock in the 
afternoon of October 25, 1880, off pier 1 or 2 in the East River. 

‘ The Atlanta had been lying at Roberts’ stores, three piers above 
the Wall Street ferry, on the Brooklyn side. She was taken in tow 
by the steam-tug Wolverton on a hawser of about 20 fathoms and 
was bound up the North River. The tide was about half ebb and 
strong. The Wolverton, after hauling the Atlanta away from the 
dock at Roberts’ stores and getting straightened down the East 
River, was put upon a course heading down and somewhat across 
the East River towards a point a little below Communipaw, on the 
Jersey side, and so as to clear pier 1, according to the testimony of 
Schultz, her pilot, by about 600 feet and the Battery by about 700 
feet. Schultz further testifies that this course was kept unchanged 
until he heard two' whistles from the Packer, when he put his helm 
hard aport and changed his course some four or five points, heading 
in towards the New Yorkshore. ‘The Packer was also headed some- 
what towards the same shore. The Wolverton crossed the bows of 
the Packer, clearing her by some 12 or 15 feet, but the Atlanta, 
which was about 100 feet astern, was struck just forward of amid- 
ships on ber port side by the tow of the Packer and speedily sank. 
Upon a libel filed in the district — of the eastern district of 
Pennsylvania against the Wolverton by the master of the Pack- 
er’s tow to recover her damages arising out of this collision it 
was contended on the part of the Wolverton that the two tugs ap- 

proached each other port to port—that is to say, that the 
9 Packer was outside and further off from the New York shore 

than the Wolverton, and that the two were on courses which, 
if kept, would have cleared each other by the Packer’s going astern 
of the Wolverton. The libel in that case was dismissed on the 
ground, as I understand, that this theory of approach was not dis- 
proved. The Wolverton, 13 Fed. Rep., 44. 

By the undeniable weight of evidence in this case that theory is 
untenable and is proved to be untrue. Of all the witnesses on both 
sides Capt. Schultz alone maintains it. It is clearly inconsistent 
with the situation as undubitably established by other proof, and is 
substantially abandoned by the libellant’s counsel. 

For the claimants it is contended that the two tugs, at the time 
when they were first seen to each other and when the first signal of 
two whistles was given by the Packer, were approaching each other 
starboard to starboard—that is, that the Packer was heading up the 
East River in the eddy off the barge office, and then being within 
200 to 400 feet of the New York shore, while the Wolverton was 
much further out in the river, heading somewhat quartering across 
the river, but still downwards and outside of the Packer. The libel- 
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lant’s counsel, though not denying the weight of evidence shows that 
the Packer had the Wolverton on her own starboard bow, still con- 
tends that the Wolverton had the Packer on her port bow, and that 
the Wolverton had therefore the right of way, and that the Packer 
was bound to keep out of the way. The testimony on this point is 
more than usually embarrassing, not merely from the contradictions 
between different witnesses, but from the inconsistencies, contradic- 
tions, and corrections by several of the most important witnesses on 
each side in their own testimony. It would not be profitable to 
point these out in detail. Both counsel have sufficiently commented 
upon them. Almost any theory of the case can be maintained by 
taking detached portions of. the testimony. I shall only state some 
of the points which I think best established: 
10 1. Both the tugs were navigating in violation of the statutes 
of this State in passing so near to the Battery; but as they 
were visible to each other in ample season to avoid the collision and 
as there was plenty of room for them to avoid each other where they 
were, the violation of the statute is not deemed a proximate cause of 
the accident, and is therefore regarded as immaterial. The Mary- 
land, 19 Fed. Rep., 551, 556; The Fanita, 8 Ben., 11. 

2. The coliision took place between piers 1 and 2, and probably 
not over 300 feet off from the latter. 

3. The Packer, with a heavy tow on her port side, had come down 
the North River and rounded within 300 or 400 feet of the Battery, 
and probably less than that distance, according to the prevailing 
custom of boatmen, in order to avail herself of the eddy there, in- 
tending to pass through this eddy and to keep close in by the piers 
beyond. She passed the barge office, probably within 400 feet of it, 
under a starboard wheel, so as to keep along by the piers, and so as 
to draw nearer to the longer piers beyond. She was moving slowly, 
at the rate of not more than a couple of miles per hour by land, 
while the Wolverton, with a strong ebb tide, was moving by land at 
about the rate of eight miles per hour. ‘The two tugs were seen by 
each other, according to the testimony of the pilots of each, when 
about 400 or 500 yards apart. Before the collision the Packer's 
engines were reversed, and ut the time of the collision she was not 
probably making any headway. ‘The distance of 400 or 500 yards 
between the two when first seen would be passed over in about a 
minute and a half. During that time the Packer, considering her’ 
slow motion and the backing of her engines during the latter part 
of this interval, could scarcely have made more than about 300 feet 
progress; and this agrees with her evidence as to the place from 

which she first saw the Wolverton, viz., off the barge office. 
11 The Wolverton did not back at all, but kept on at full speed, 

and she must have gone during the same time from 900 to 
1,200 feet. 

4. In reaching the point of collision from the place where she first 
saw the Wolverton it is clear that the Packer could not have much 
shortened her distance from the New York shore, both because she 
could not have gone much over 300 feet altogether during the in- 
terval, and because in the edge of the slack water, where she then 
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was, the slight ebb tide against her operated to lessen the effect of 
her starboard wheel. The libellants’ counsel contends, even, that 
through this effect of the ebb tide she was actually leading out- 
wards and away from the shore. This does not accord with the evi- 
dence and does not seem to me probable. Several of the libellants’ 
own witnesses testified to the Packer’s heading in somewhat towards 
the New York shore. At most, however, the Packer, in passing over 
some 300 feet, could have neared the New York shore but little, 
although in approaching pier 2 she would come much nearer to it 
than to pier 1, as pier 2 projects about 75 or 100 feet further out into 
the water. 

5. On the other hand, it is certain, from the testimony of the wit- 
nesses on both sides, that the Wolverton, when the Packer was first 
seen about 400 or 500 yards distant, must have been far out in the 
East River, at least one-third of the distance to the Brooklyn shore, 
and in the full sweep of the ebb tide. That distance back from the 
place of collision would place her there. 

6. The Wolverton’s course, as given by her pilot and wheelman, 
would carry her outside of tle Packer’s line of approach, making 
them starboard to starboard when first seen. Considering the gross 
error of the pilot, Schultz, in testifying that the Packer, when first 
seen, was further out in the river than the Wolverton; that the tugs 
approached port to port, and‘that the Packer seemed to have come 

from the vicinity of Bedloe’s Island and not around the Bat- 
12 tery, I attach little weight to his evidence on these disputed 
points. It is not impossible that in his testimony he has con- 
founded the situation of the Packef with that of another tug outside 
of her; that it was not the Packer which he saw 400 or 500 yards 
distant, but the other tug more in the direction of Bedloe’s Island, and 
that he did not see the Packer till afterwards, when she was much 
nearer to him. But there isno reason to discredit his testimony as 
to the course which he took and kept up to the time of bis “ rank 
sheer” after the Packer’s whistles. That course, he says, was headed 
for “a little below Communip: w,” after straightening down the 
river from Roberts’ stores. From that point, after straightening 
down the river, the course testified to,so as to “clear the Battery 
by some 700 feet,” would have brought the Packer upon tie Wol- 
verton’s starboard bow, unless the Packer were more than 500 feet 
off from the barge office, which was not the case, as the place of col- 
lision proves, The Wolverton reached the place of collision only 
after a sheer of four or five points. She passed the Packer’s tow 
only about 20 feet off, and [ regard it as in the highest degree im- 
robable, therefore, when the Packer was first seen or ought to have 
n sén—i. ¢., before the Wolverton ported—that the Packer was 
to any appreciable extent on the Wolverton’s port bow. She must 
have been either on the Wolverton’s starboard bow or nearly ahead, 
as several of the witnesses testify. Schultz’s testimony that the 
Packer was at no time on his starboard bow cannot be true. If he 
ported to go to the right of the other tug, above referred to, before 
seeing the Packer that would explain some of his testimony, though 
it would introduce other contradictions. | 
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7. Much of the contradiction in the testimony may be explained 
by the different times at which the observations of the witnesses 
may have been made. There is no question that after the Wolver- 

ton made her sheer towards the New York shore she had the 
13 Packer upon her own port bow. Several of the witnesses 

who testified, including the wheelmen of the Wolverton and 
of the Atlanta, did not see the Packer untii after this sheer was 
made. Their evidence on this point is therefore irrelevant. I do 
not mean to say that all of the evidence on the part of the libellants 
can be harmonized in this way. Plainly it cannot be. 

8. The cause of the collision, in my judgment, was the determina- 
tion of Captain Schultz, of the Wolverton, to run into the eddy 
ahead of the Packer and between her and the New York shore in- 
stead of keeping his former course and passing outside of and astern 
of the Packer, as that course would have carried him had the 
Packer been allowed to keep on under her starboard wheel. 
The testimony of the libellants’ witnesses as to having the Packer 
two or three points on their port bow is, I think, founded upon the 
picture in their minds of the situation after it became noticeable 
and dangerous through the sheer given by the Wolverton in order 
to get into the eddy across the Packer’s bows. 

9. Assuming that the Wolverton had the Packer either directly 
ahead or even a little on her own port bow before she ported her 
wheel, lam of opinion that under the peculiar circumstances of 
navigation around the Battery the pilot of the Wolverton had no 
right to attempt to go inside the Packer as he did or to change her 
course to starboard, and that the Packer being in the slack water 
when first seen and near the shore, far inside of the Wolverton, had 
a right to retain that position as respects the Wolverton and prop- 
erly kept to port wad ir a starboard wheel, with a signal of two 
whistles, and that her subsequent conduct was without fault. The 
Wolverton, in crossing the river and attempting to run across the 
tide into the eddy between the Packer and the New York shore, would 
necessarily cause her tow, astern on a hawser, to swing round outwards 

with the tide and presenta longer front to boats coming in the 
14 opposite direction. Such a manceuver would evidently be 

very hazardous to her tow, rendering it difficult, if not im- 
possible, for the Packer to escape her. The Packer might, it is true, 
on first seeing the Wolverton, have gone right out from the eddy 
into the East River tide, and thus have got around the Atlanta; but 
the tide in that case would have swept her round and far astern of 
her course. . The custom of navigation about the Battery has de- 
termined against any such unnecessary and unreasonable naviga- 
tion as that on the part of a tug which is already in the eddy, 
going eastward near the shore. The evidence shows clearly, in my 
judgment, that the prevailing custcm in navigating around the 
Battery on the ebb tide, where a tug and tow are going eastward in 
the slack water near the barge office and another tug, with a tow 
on a hawser, is coming down the East River and bound up the 
North River, but much further out in the stream, requires the latter 
to keep off from the former and not to attempt to run between the 
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former and the shore in order to get into the eddy, but to go out- 
side and astern of the other tug. The libellants’ witnesses do say 
that it is customary for tugs going either way to hug the shore; but 
none of them assert that in the situation of the two tugs, as above 
described and as I have found it, the Wolverton could properly en- 
deavor to run in near shore as she did; while several of them and 
all of the respondent’s witnesses justify the Packer in her course in 
the situation described. This usage is founded upon the manifest 
considerations of prudence and convenience above stated. This 
usage mnust have been known to the pilot of the Wolverton. The 
statute did not entitle him to run towards the shore inside of the 
Packer, as he did, but forbade it; and the settled usage as well as 
_ the most obvious prudence also forbade it. The pilot of the Packer, 
being already very near the shore when the Wolverton was sighted, 
had a right to rely on the Wolverton observing this usage 

15 under the peculiarities of navigation around the Battery. 
Being near the shore, it was his duty to keep there and to 
navigate precisely as he did, giving, as he did, the appropriate sig- 
nals of two whistles. The ordinary rules of navigation do not 
apply to such a case. It falis within statute rule 24 and the excep- 
tions to the inspector’s rules (page 38), which for good reason permit 
going to the left and require the other vessel to navigate accord- 
ingly. The circumstances here did furnish good reason for going 
to the left and justified the Packer’s course. The pilot of the Wol- 
verton knew it or ought to have known it, and he was bound to 
accept without hesitation the first sigual of two whistles given by 
the Packer in time, and to pass to the left, which the result shows 
he could easily have done. In fact, the testimony of Schultz him- 
self and the ground upon which he justifies his conduct serve to 
confirmin the view above taken. He does not claim that he would 
be justified in running between the Packer and the shore if the 
Packer were already near the shore, in the eddy, and heading 
towards the piers; and that is the situation as I find it. His de- 
fense is upon the ground that the Packer was, in reality, further out 
in the stream than the Wolverton, and that the two were approach- 
ing port to port—and that is the claim in the libel; a wholly differ- 
ent situation, which, as I find, the evidence in this case disproves. 
10. Nor can I doubt that had the Wolverton merely kept her own 
course without change the collision would have been avoided. The 
Atlanta was struck after she had ported her helm and passed some 
distance on that course. This alone, I think, shows that had the 
Wolverton and Atlanta kept their previous course and allowed 
the Packer to keep on to port they would have gone on clear to 
the left. The Packer, in giving two whistles and keeping to the 
left, had the right to assume that the Wolverton would at least 
keep her course aud not sheer to the right. But by the Wol- 
verton’s porting the Packer was compelled to stop, and the 

16 ~_—s collision was thus brought about. Though the Packer was 
navigating where she had not by statute any right to be, still 
this, as I have said, in no way contributed to the soilision. The posi- 


_ tions of both tugs were perfectly well known to each other in ample 
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season to avoid any collision. The Packer, being near the shore, was 
navigated according to the prevailing usage and without any fault 
that I’can perceive. Being near the shore, usage and common 
prudence required her to keep there, as réspects the Wolverton, 
which was fur out in the strean; while the latter was bound by the 
same usage and prudence to pass outside without reference to her 
particular heading in crossing and coming down the river. The 
collision was, in my judgment, solely the fault of the Wolverton in 
persisting in an unauthorized and dangerous attempt, which the 
Packer could not have anticipated, to run into the eddy between the 
Packer and the shore. When this was seen to be pertinaciously 
adhered to on the Wolverton’s part the Packer gave way and 
endeavored to avoid the collision, but without avail. As I cannot 
find any fault on her part, the libel must be dismissed with costs. 


17 At a stated term of the district court of the United States 
of America for the southern district of New York, held at the 
United States court-rooms, in the city of New York,on the 13th day 
of May, in the year of our Lord one thousand eight hundred and 
eighty-four. 
Present: The Honorable Addison Brown, district judge. 


Tue New Jersey LIGHTERAGE COMPANY 
v. 
Tue Sream-Tua E. A. Packer, Her Enarnes, &e. 


This cause having been duly heard on the pleadings and proofs 
and argued and submitted on briefs aud points by the advocates for 
the respective parties, and due deliberation being had in the 
premises— 

Now, on motion of Edward D. McCarthy, Esq., proctor for claimant 
herein, it is— 

Ordered, adjudged, and decreed that the libel in the above-entitled 
cause be, and the same hereby is, dismissed, on the merits, with 
costs, taxed at the sum of $140.33, against the libellant. 

And it is further ordered that, unless an appeal be taken from this 
decree within the time limited by law and prescribed by the rules 
and practice of this court, the stipulators for libellant’s costs forth- 
with pay into the registry of this court the amount of their stipula- 
tion, and that upon said payment thereof the clerk distribute the 
proceeds in satisfaction of the taxed costs of the claimants herein, 


ADDISON BROWN. 


18 The counsel for the libellant and claimant read in evidence 
the following testimony as contained in the apostles or record 


from said district court: 
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Testimony for the Libellant. 


FREDERICK PARKER, being duly sworn and examined as a witness 
for the libellants, testifies: 


By Mr. Benepictr: 


. Where do you live? 
In 59 Henry street, New York. 
What is your business? 
. Lighterman. 
How long have you been a lighterman ? 
Since 1859. 
Do you know the barge Atlanta? 
Yes, sir. 
Were you attached to her in October, 1880? 
Yes, sir. I was master of her. 
At the time she had the collision ? 
2e8, SP.>. 
What were you in tow of at this time? 
The Wolverton. 
. What time of day was the collision ? 
About half past four, as near as I could judge; we left Brooklyn 
about four o’clock and it was about half past four. ! 
Q. Whereabouts did the collision take place? 
A. I should judgeoff what we call the Custom Gan, between South 
ferry and where the barge office is. 
. Where had you started from ? 
. From Roberts’ stores, Brooklyn. 
. In tow of what? 
. Of the Wolverton. 
. Where were you bound for? 
. Long dock, Jersey City. 
Were you being towed by the Wolverton on a hawser or 
alongside ? 
A. Towed on a hawser. 
Q. How long a hawser ? 
A. About fifteen fathoms. 
Q. Do you mean by that fifteen fathoms altogether ? 
A. The line was only twenty-five fathoms altogether; it was a 
new line, three-and-a-half inch. 
Q. And there were fifteen fathoms between you and the Wol- 
verton ? 
A. I should judge so. 
Q. Who was on board the barge? 
A. The deck hand and myself. 
Q. Where were you standing ? 
A. On the starboard side of the wheel and my mate was on the 
port side of the wheel. 
2 You both had hold of the wheel and were managing it? 
A. Yes, sir. 
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Q. Was the Atlanta empty or loaded ? 
A. She was loaded with coffee and sugar. 
19 Q. Whereabouts was your tow when you first saw the 
Packer ? 

A. I think she was two or three hundred feet from me when I 
first detected her. 

Q. From you or from the Wolverton ? 

A. We were, I should judge. 


By the Court: 
Q. You first noticed the Packer when you were two or three hun- 


dred feet from the Packer? 
A. Yes, sir. 


By Mr. Benepicr: 


Q. Whereabouts did she bear from you? 

A. Two or three points off the port bow. 

©. Whereabouts was she heading ? 

A. I should judge for the East River, as far as I could place her. 

Q. Heading towards you? 

A. Yes, sir. She was trying to get inside the Wolverton—between 
the New York shore and the Wolverton. 

Q. What was done on your boat when you saw there was guing 
to be a collision ? 

A. I put my helm hard aport and lashed it aport, and run out 
and hailed the Packer and asked him to go back. Meand my mate 
hailed him. 

Q. Did you notice whether he was going back or not ? 

A. No; the water was breaking onto the canal-boat’s bow. 

Q. Did you notice any change on the part of the Wolverton ? 

A. Yes; he ported his helm and went in shore and I followed 
him. 


Cross-examined by Mr. McCarrnuy : 


Q. Aud you place the point of collision where? 

A. Off the Custom Gap—off the barge office. 

Q. How far from that ? 

A. How far was she from it? 

Q. How far off was the collision ? 

A. Two or three hundred yards; I couldn’t be positive. I was all 
excited and just run and left the wheel, and I couldn’t take the di- 
mensions for all these figures. 

Q. You'said on your direct examination that it was about in the 
middle of the river. 

A. Yes—that is, about two or three hundred yards off. 

Q. That is what you mean when you say the middle of the river ? 

A. Yes, sir. 

Q. Now,I want you to tell me as nearly as you can how far away 
the Wolverton was from the Packer when you first saw the Packer. 

A. I think she was all of two hundred yards. 

Q. When you first saw the Packer ? 
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A. Yes, sir. 

Q. And you were the length of the hawser still further off? 

A. Yes, sir. 

Q. Did you observe whether after that time the Wolverton made 
any change in her course ? 

A. I seen the Wolverton change—put her wheel to port—and as 
soon as she did I put my wheel to port. 

Q. How long was that after you saw the Packer ? 

A. I suppose it couldn’t be over two or three minutes. 

Q. You said on your direct examination that the Packer was head- 
ing in? 

A. She was. 

Q. And trying to get between the Wolverton and the New York 
shore ? 

A. She was. 

Q. Was that before ur after the Wolverton changed her course ? 

A. The Wolverton changed her course and the Packer was try- 
ing to get inside of her. 


20 By Mr. McCarrny: 


Q. I wish to repeat a question that I put to you. How far do you 
say the Packer was from the New York shore at the time you first 
saw her? 

A. Two or three hundred yards. 

Q. And how far was the place of collision from the New York 
shore? 

A. Two or three hundred yards, I reckon. 

Q. Then the Packer had not made in any for the New York shore 
from the time when you first saw her? 

A. Yes; she was making in when I first see her. 

Q. Then the place of collision must have been nearer the New 
York shore somewhat? 

A. Yes. 

Q. Didn't you say it was two or three hundred yards? 

A. Yes, sir. 

Q. Are you very sure that the Packer did not stop and reverse 
before the collision ? 

A. That I couldn’t answer you. 

Q. Are you very sure that the Packer and her tow were not actu- 
ally going beckwards at the time of the collision ? 


¥ A. They were coming ahead ; I seen the water. 

é- Q. Please answer my question. 

. Mr. Benepicr: The witness has answered the question. 

3 Q. All I ask you is this, and I want a direct answer and not an 
2 argument: Are you sure the Packer was not going back at the time 
- __ of the collision? 


i A. That I couldn’t tell you, but the water was breaking onto the 
| _ bow of the canal-boat. 


THE NEW JERSEY LIGHTERAGE COMPANY. 


Fintey FRAsER, being duly sworn and examined as a witness for 
the libellauts, testifies: 


By Mr. Benepicr: 


‘Q. Where do you live? 

A. In Brooklyn. 

Q. What is your business? 

A. I am a seafaring man, at present employed in towing. 

Q. Do you remember this collision between the barge Atlanta and 
the canal-boat in tow of the Packer? 

A. Yes, sir. 

(©. Were you on board the Wolverton at the time? 

_A. I was. 

Q. What had you to do with her navigation ? 

A. I had nothing to do with the navigation at the time. 

Q. Whereabouts were you ? 

A. I was in the pilot-house. 

Q. Were you in the pilot-house from the time she started from 
Roberts’ stores? 

A. I was in the pilot-house from the time she left pier 10 till.she 
went to Roberts’ stores and took the Atlanta in tow. 

Q. Did you stay there till the collision ? 

A. Yes, sir. 

Q. When was the first that you saw the Packer and her tow ? 

The first thing that called my attention—I heard two whistles. 

I was reading a paper at the time and I looked up and I see 

21 the Packer about two points on our port bow, heading into 
the East River. 

Q. How was she heading with reference to the course of the 
Wolverton ? 

A. At the time I think she was heading right on towards the port 
bow of the Wolverton, as far as I can remember. 

Q. So that when you looked at her what part of her did your eye 
strike? 

A. I could see her port side; in fact, I could see the whole of 
her. 

Q. Could you see both sides alike? 

A. Pretty near; but more of the port side. 

Q. And how far away was she from the Wolverton at that time, 
when you first saw her” 

A. I don’t suppose she was over three or four hundred feet. I 
was sitting reading a paper and the sound of the whistles drew my 
attention and I looked up and I saw her there. 

Q. From the time when you first saw the Packer will you state 
what course she took ? | 

A. She was heading up the East River. 

Q. Did you see any change in her course? 

A. When I stood up to look I see two men in her pilot-house 
bow. her helm to starboard in order to cross the Wolverton’s 
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Q. Did you see whether that affected the direction of the boat 
herself—whether she swung any ? 
A. No, sir; I don’t believe she did; she might; I don’t think so. 


Cross-examined by Mr. McCarrny : 


Q. How far was the Wolverton from the New Ycrk shore when 
you saw the Packer; in other words, how nigh had the Wolverton 
got to the New York shore when you saw the Packer ? 

A. About two hundred yards, about that. 

Q. And you were heading for what pier on the New York shore? 

A. Heading for the barge office then, so as to go around the Bat- 
tery. 

Q. You were heading for the barge office ? 

A. That is, heading outside of it. 

Q. Which way did the Packer seem to be heading when you thus 
saw her? 

A. Heading into the East River. 

Q. She was heading up, then, was she? 

A. Yes, sir; heading up, rounding the Battery. 


By Mr. McCarruy : 


Q. Are you prepared to say that if you were on the starboard side 
of the Wolverton you could ‘not have seen the Packer at any time 
before the collision ? : 

A. If I was on the starboard side—what do you mean ? 

Q. Say on the starboard side of her house? 

A. No, sir; I don’t think I could. 
22 Q. You have given testimony in a case involving some of 
the facts of this collision heretofore, have you not? 

A. I gave testimony in Philadelphia. 

Q. Before a commission ? 

A. Not on this case. 

Q. Did you not testify when you first saw the Packer she was a 
quarter of a mile off? | 

A. I couldn’t tell you the distance ; I dou’t remember. 

Q. Are you willing to say now she was not a quarter of a mile 
off when you first saw her? 

A. Iam not willing to say the distance at all; I give it as I gave 
it to you yesterday, 

Q. Now answer my question. Did you not testify before the 
commissioner in Philadelphia that when you first saw the Packer 


she was a quarter of a mile off? 


A. 1 am not prepared to say. It is a long time since, and I don’t 


_ remember whether I gave that testimony or not. I might and I 


might not. You may read it if you choose and call my attention 
to it. 


__ Q. (Reading from page 24:) “The tug Packer when I first saw 
her was off near the barge office about two points on our-port bow 
and nearly a quarter of a mile off.” 

A. She might be; I don’t know. I couldn’t swear to it and I 
“don’t want to swear to it. 7 
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oat Q. Would your recollection on that occasion have been as good 
: or better than it is now? 
So, A. I suppose about the same. There may some things slip a 
man’s memory ; you are liable to that as well as anybody else. 
en | CHARLEs F. ApAms, being duly sworn and examined as a witness 
on for the libellants, testifies: . 


By Mr. Benepict : 


1? Q. What. is your business? 
t. | A. Engineering. 
Q. How long have you been an engineer ? 
A. Nine years. 
' Q. Were you engineer of the Wolverton at the time of this col- 
lision ? 
A. Yes, sir. 
Q. You were in charge of the engine? 
A. Yes, sir. 
Q. What was the first you saw of the Packer? 
A. The first I saw she was coming around the Battery. 
Q. How did she bear with reference to yoitr boat ? 
A. She was on our port bow, as far as I could make out of it. 
@. How far off? 
’ A. When I seen her I suppose four or five hundred yards away 
“a from us. 
f Q. Did you hear any whistles at that time? 
—< A. I heard our captain blow one whistle. 
Q. How long after you first saw the Packer? 
A. About three minutes, I suppose. 
Q. Was that whistle peor ? 
A. I don’t know whether it was answered or not; I didn’t take 
any notice of that. 


23 Water L. Scnutrz, being duly sworn and examined as 


Ss a witness for the libellant, testifies : 


<q By Mr. BENnepIcT: 
hee. What is your business? 
. Steamboat pilot. 
How long have you been a steamboat pilot ? 
About thirty years—somewheres in that neighborhood. 
You were pilot of the Wolverton at the time of this collision? 
. Yes, sir. 
Were you in the pilot-house in charge ? 
. Yes, sir. 
. How did you head across the river after you left Roberts’ stores, 
after you took the barge in tow? 
A. Partially across the river, heading out the river and a little 
across it—a very little. 
-Q. Do you remember whereabouts you were when you first saw 
the Packer? 
3—286 
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A. Off pier 2, East River, in that neighborhood. 

Q. How far out? 

A. I suppose two or three hundred—about three or four hundred 
feet from the dock. 

Q. When you saw the Packer how did she bear from you? 

A. Bore ahead of our port bow. 

Q. How far off? 

A. I should think three or four hundred yards. 

Q. Did you hear at any time any whistles from her? 

A. Yes, sir; before the collision she blowed two whistles. 

Q. How far away was she at the time when she blew the two 
whistles ? 

A. She was right on top of us. 

7 How far away, in your judgment ? 

A. About one hundred and fifty feet, probably. 

Q. Had you seen any change in her course? 

A. Not until she blowed her whistles. 

Q. Then did you? 

A. Yes, sir. | 

Q. What change did she make ? 

A. Starboarded her wheel, and tried to get across my bow. 

Q. What did you do? 

A. 1 put my wheel aport. 

Q. Did you give them any whistle? 

A. No; I hadn’t time for a whistle. 

Q. How much of a change in the course of the Packer did she 
make on the starboard wheel ? 

A. Four or five points. 
an much of a change did your port wheel make on your 

t 
A. About the same. 


24 Cross-examined by Mr. McCarruy: 


‘ rs How far away do you think the Packer was when you first saw 
er? - 
A. I don’t know. I think probably about six or seven hundred 
yards, I should judge. 
| . When you testified in Philadelphia you said a quarter of a 
mile, didn’t you? : 
ager. ing sir.” 
Sigh now bey six or seven hundred yards ? 
hborhood. I wouldn’t be certain as to distance 


n piers two and three, East River. 
side ? 
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. What—the New York side? 
. Yes, sir; off New York; off pier two or three. 
How far off? 
I should judge three or four or five hundred feet. 
No more? 
About five hundred feet. 
From piers two or three? 
Yes, sir. 
. And you then saw the Packer some seven hundred yards off. 
Is that it? 
A. Yes,.sir. 
Q. And what were you then heading for? 
A. I was making a turn for the Battery, going down gradually 
across the tide, probably heading for the Central railroad, New Jer- 
sey. That is about where we were heading. 


O>O>pPoro 


By the Court: 


Q. Where do you say you were at the time? 
A. About five hundred feet off pier two or three—in that neigh- 
borhood. 


By Mr. McCartuay: 


Q. You think about five hundred feet ? 

A. Yes, sir. 

Q. Did you then observe when you saw the Packer what her 
course was ? 

A. Yes, sir. 

Q. What was it? 

A. She was headed directly in the river—straight up the river. 

Q. Therefore you and she were not approaching each other head 
on before the collision ? 

A. No, sir. 


By the Court: 


Q. By heading up the river you mean the East River? 
A. Yes, sir; heading up in the East River. 
25 Q. Now, give me to the best of your knowledge—and an- 
swer it in your own way so that you will. be satisfied—what 
course you held after straightening out on that hawser. 

A. I straightened up on that hawser along the Brooklyn shore 
and the barge went down by me and I turned around and came 
out to the East River, a little pessne on New York, and heading 
for just below Communipaw dock—a straight line from Roberts’ 
stores, clearing the Battery four or five hundred feet. 

Q. As soon as you straightened on the hawser you headed for 
Communipaw dock ? 

A. No, sir; I did not say so. 

Q. Well, I will go back and ask you the question again. After 
making fast the second time to the barge and straightening on your 
hawser what course did you take? 
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A. I had to take a turn half way round until I got on my course, 
then I straightened up. 
Q. In other words, did you port or starboard your wheel? 
A. Starboarded my wheel. We were directly along the Brooklyn 
docks when I straightened up and tautened my hawser, heading 
about northeast. I had to go up along the docks and turn around 
with a starboard wheel to get out in the East River. 
Q. Why? _. 
A. The position the barge was in when I took the hawser. 
Q. Tell us what the position was. 
A, I was heading up the Brooklyn docks and the ebb tide carried 
her stern down towards the Wall Street ferry and I let go and had 
to take hold again. 
Q. How were you heading? 
A. The same way she was up the East River. 
Q. After this making fast to her did you haul her up the river? 
A. She went up in the eddy tide some ways before we got her 
straightened down, probably as far as Harbeck’s stores. We were 
both abreast of Harbeck's stores when I gotstraightened up. They 
are two or three. piers. above Roberts’ stores. We went up in the 
eddy tide. - 
Q. What was it caused her to sag down towards Wall Street ferry ? 
A. The force I gave him pulling him out. I let go and slipped 
along by and. got. the hawser on the other end. 
_ Q. Then you. got.up as faras Harbeck’s stores before you straight- 
ened on the hawser ? 
A. Very near that....I. was abreast of Harbeck’s stores before I 
got her swung on the .hawser. 
oe Q. What was. your course then ? 
a A. Course was then four; five, or six hundred feet off pier1. Just 
Bee below Communipaw. dock would, be in a direct line from where we 
straightened.out on; the. barge and where the collision occurred. 

Q. That is, you could take a straight course after you straight- 
ened on your hawser and.make right for Communipaw ferry ? 
A. A little below the ferry on the Jersey shore. 
Q. And clear the Battery by how many feet? 
A. Four or five hundred feet. 
26 Q. How did that, bring you as regards the tide—quarter- 
A. Slightly ;. the ebb tide was carrying us down a little bit, about 
one the river—we came with the tide and across it partially, not 
mucn. ‘ p bwantsetc x 
Q. What effect would the tide have on you, if any ? 
A. It would help us along, that is all. 
Q. Would it sweep you down any? 
_ A. Down the river; yes, sir; it wouldn’t carry us to leeward but 

ry little. I was going through the water all the while. 
if 6. . What do * ay mean by “ to leeward ? ” 
A. Sag us off with the tide, but very little, not much. 
_- -@ Then was ybur course down tlie middle of the river at any 
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A. Acrossand down,on anangle. The tide was running straight 
here (illustrating) and we were bound in that course with the tide 
and a little angling across. 

Q. What course do you think you were holding by compass in 
order to reach this point, a little below Communipaw ferry? 

A. I suppose heading about west northwest; about that, I should 
think. 

Q. How does it happen that you got within three or four or five 
hundred feet of pier 2 if the course you were holding would have 
cleared the Battery by four or five hundred feet ? 

A. I don’t understand the question. 

Q. How does it happen that you got so near pier 2 as you have 
described, provided the course you were holding would carry you 
four or five hundred feet clear of the Battery ? 

A. If I said clear of the Battery 1 made a mistake. I didn’t mean 
the Battery; it would carry us farther off from the Battery than 
that. 

Q. How far off from the Battery ? 

A. Six hundred feet off the Battery. The Battery doesn’t begin 
till we get off pier 1, and then it takes a short curve. | 

Q. Let us locate the new barge office. How far would you have 
cleared the new barge office on that course? 

A. We would go a hundred and seventy-five feet farther off; we 
would be one hundred and seventy-five feet farther off from the 
barge office than from pier 2. The barge office pier is a shorter 
pier than pier 1, a good deal shorter. 

Q. Where do you say pier 1 is—how far from the barge office? 

A. It is to the eastward of the barge office. It separates Staten 
Island north-shore and Staten Island east-shore ferries. 

Q. How far from the barge office is it? 

A. Staten Island ferry slip and Governor’s Island ferry slip is 
between that and the new barge office, which stands where the old 
barge office used to stand. 

Q. How far is pier 1 from the new barge office? 

A. I dun’t suppose over one hundred and fifty feet. 

Q. Is it as much as that? 

A. I don’t know; I never paid any particular attention. 

Q. How far do you call pier 2 from pier 1? 

A. There is three ferry slips there. I don’t know how far. 

27 Q. How was your wheel from and after the time you 

straightened up on your hawser till the time you made the 
sheer? Were you on the port wheel or starboard wheel ? 

A. That depends on which way the boat sheered, either star- 
board or port. I kept a steady wheel, didn’t need any particular 
steering. 

Q. Didn’t you endeavor to keep upstream a little to counteract 
the effect of the tide? 

A. No, sir; the tide wasn’t sending us out enough for that. 

Q. You made or intended to make a straight course from Roberts’ 
stores or near there to the point a little below Communipaw ferry ? 

A. Provided nothing got in the way or we run over nothing. 
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: Q. At Wall Street ferry and Roberts’ stores its tendency is straight 
own ? 

A. Yes, sir; slack water on the ebb. | 

Q. How far out does the slack water go onto the Brooklyn side? 
A. On the half ebb it sets out maybe a hundred feet, more or 
ess. 


Redirect by Mr. BENEpicr: 


Q. I understand you to say that your course with the barge was 
crossing the river towards the New York shore and drawing nearer 
the New York shore all the time. Is that so? 

A. Yes, sir. 

Q. Up to the time when you ported your wheel had there been 
any time that you had been going parallel with the line of the ends 
of the piers? | 
- A. No, sir; no time. | 
— sad had your course been bearing—onto the piers or off from 

em 

A. From Roberts’ stores it was bearing rather onto pier 2, just 
four or five hundred feet off.. From Roberts’ stores we crossed the 
river northward and westward—or to the westward and northward— 

ially across the river. From Wall Street ferry we passed along 
y the piers all the way down, angling along. 
Q. You understand | am speaking of the piers in the East River? 
A. Yes, sir. 
- Q. What is the fact as to whether the barge Atlanta was sagged 
- down below the course of your boat by the tide? Was she or was 
she not? ; 
A. She was not. She followed directly after me. We were going 
_ with the tide and so little across it that the sag was not perceptible 
 atall. | 
— -  Wituram Ackercey, being duly sworn and examined as a wit- 
' * ness for the libellauts, testified : 

By Mr. Benexpict: What is your business ? 

A. Boating. 

Q. How long have you been boating ? 

A. 14 years. 

__ Q. Were you on the barge Atlanta at the time of this collision ? 
6 2 ee , SIT... 
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A. Directly after. ; 

Q. Did you at any time see any change in the course of the Wol- 
verton ? 

A. I didn’t notice any. 
30 Q. Did you notice her swinging either way ? 
A. No, sir. | 

. Do you remember anything being done with your wheel ? 
. Yes, sir; it was hove bard aport. 
. How soon was that after you saw the Packer? 
. I should judge in the neighborhood of two or three minutes. 
. Do you remember what caused you to port your wheel? 
. Yes, sir. 
What was it? 
. On account to clear the Packer. 
Whereabouts did the canal-boat strike the barge? 
. 50 feet from the stem, I should judge. 
Aft of the pilot-house you were standing in? 
. Yes, sir. 


>rOrOrPOrOroro 


Cross-examined by Mr. McCarruy: 


Q. Will you please tell us just whereabouts in the river the col- 
lision occurred between your barge and the Cross Creek barge? 
A. About, I should judge, 300 yards from off pier 1. 
Q. Where do you say pier 1 is? 
A. The lower side of the ferry. 
Q. What ferry ? 
A. Hamilton ferry. | 
Q. Do you put pier 1 to the west—that is, towards Jersey, or 
towards Brooklyn from Hamilton ferry ? 
A. Towards Jersey—west. 
Q. Then there is only one slip, is there, between pier 1 and the 
new barge oftice? | : 
A. I am not certain whether there is one or two. 
Q. It is a short distance? 
. Yes, sir. 
. You think it was about 300 yards from there? 
. I should judge, yes, sir. 
. Out into the stream ? 
. Yes, sir. 


Libellants-rest. 


Claimant’s Testimony. 


STEVEN SLOvVER, being duly sworn and examined as a witness for 
the respondents, testifies : 


By Mr. McCartuy : 
Q. Were you the pilot on the sees ac E. A. Packer at the time 


of this collision between the Cross Creek barge and the Atlanta? 


A. Yes, sir. 
4— 286 
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Where were you at the time of the collision ? 

In the pilot-house. 

Who was with you in the pilot-house ? 

Deck-hand lookout. 

What was his name? 

Shields. 

Who else was with you in the pilot-house, if anybody? 
. No.one at-the time. 

A. Kept close around the Battery, yes, sir. 

Q. As you rounded the Battery how far, in your judgment, were 
you from, say, Castle Garden, or the bulkhead of Castle Garden ? 

A. I en we were two hundred yards off; something like 

that. 
31 Q. Where were you when you first saw the Wolverton? 
A. When we were right off the barge office I saw her. 
| Q. How far away from you was she when you saw her? 
Jaa A. She was near the middle of the river. 
at Q. How far away ? 

A. I suppose seven hundred yards. 

Q. From you? 

A. Yes, sir. 

Q. She was on a line between you and what point in Brooklyn? 

A. About Wall-street stores I should say. 

Q. How far off from the barge office were you? 

A. A couple hundred yards—two hundred yards. 

Q. You say that a line drawn from you to the Wolverton when 
you first saw her would touch Brooklyn about at the Wall-street 
stores ? 

A. Somewhere in that direction. 

Q. What was your course when you thus saw the Wolverton— 
how cod ou heading? 

A. Up the East River, or nearly so. 

Q. zis you on a port or starboard wheel, or how was your 
wheel? ; 

A. It was a little to port, just to keep the barge steady ; the barge 
was on our port side. 

Q. What do a mean by that—a little port, just to keep the 
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You say you kept it a little to port. What would have been the effect 


A 


Q. 
A. 


Q. 


of were our wheel easy ? 
a 


The barge would run into the dock if you let go of it. 

It wouldn’t be necessary, then, to starboard your wheel ? 

No, sir. 

On what side of the tug Packer was the Wolverton when you 


first saw her? 


J) 
bo 


>orerk oreror 


POPOPOPOPOPES 


. Starboard. 
. Can you tell how many points? 


No, sir; I cannot. 
How many points was she on your starboard bow ? 


. I eouldn’t say. 


How long did it take you to stop vour boat, going, as she then 


, against the tide two miles an hour? 
. It did not take long; a very short time. 


Was it necessary for you to reverse ? 


. Yes, sir, 


How many revolutions before she stopped ? 


. I could not tell you that. 


JAMES E. PuRNELL, being duly sworn and examined asa 
witness for the claimant, testifies : 


By Mr. McCarrny: 


. How old are you ? 
. Twenty-three years old next October. 


You belong to the Cross Creek barge No. 4? 

No. 1. 

Your father was master of her? 

He was master at that time of No. 5. 

At the time of this collision what barge were you on? 
No. 5, Cross Creek. 

Was that the barge in tow of the Packer ? 


. Yes, sir. 
_ Where were you at the time you left pier 9? 


. I was standing on the barge’s deck till we got around to about 


going around the Battery at pier 1. 
Q. How near, if you observed to state, did you keep to the New 
York piers coming down the North River? 


A. 


Q. 


About two or three hundred feet—300 feet. 
As you rounded the Battery how far was your tug and tow 


from Castle Garden, to the best of your knowledge? 


Peperereré 


_ She was about 500 feet off there. 

And how far off was she from the end of the new barge office? 
I don’t know about how far she was off there. 

. Give it as nearly as you can. 

. About 400 feet, I suppose. 

. How far away was the Wolverton when you saw her? 

. Idon’t know about how far. I should think about 800 yards. 
And where was she ? 

She was then heading across to the East River. 
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Q. Whereabouts in the river ? 

A. She was about in the middle of the river. 

Q. On which bow of the Packer was she ? 

A. On the Packer’s starboard bow. 

Q. What part of the Wolverton did you see? Did you see both 
her starboard and port bow or did you see only one? 

A. I see both sides. 

Q. She was heading in such a way that you saw both bows ? 

A. Yes, sir. 

Q. Are you sure of that? 

A. Yes, sir; I am sure. 

Q. Did you see whether there was anything attached to her or 
hanging onto her? 

A. Yes, sir; a barge. 

Q. Whereabouts do you say the collision took place—abreast of 
what point ? 

A. I should think about pier 2—right abreast that, as near as I 
can remember. | 

Q. How far out in the river do you think the collision took 
place ? 

A. About 300 feet. 


33 James S. PuRNELL, being duly sworn and examined as a 
witness, testifies: : 


By Mr. McCarruy: 


Q. How old are you? 

A. Going on 53. 

Q. What is your occupation ? 

A. Captain of a barge. 

Q. You follow the water? 

A. Yes,sir. ; 

Q. How long have you followed the water? 

A. All my life; as far as I can remember. 

Q. Were you master of the Cross Creek barge at the time of this 
collision ? 

A. Yes, sir. 

Q. Were you on her at the time of the collision ? 

A. Yes, sir. 

Q. Whereabouts on her were you when you were rounding the 
arg é coming down from pier 9? 

A. I was in the cabin till just before we rounded the Battery. 

Q. Did you see the Wolverton before the collision ? 

A. Yes, sir. 

Q. Which way did you have to look to see her? 

A. How I came to see her they blowed two whistles to go on the 
port side of her. 

Q. Do you know what the blowing of two whistles means? 

A. To go on the left-hand side of her. 
Q. Left-hand side of what? 
A. Left-hand side of the Wolverton. 
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Q. You heard two whistles blown? 

A. Yes, sir. : 

Q. What next did you see? 

A. I came out to see what was the matter, with my child in my 
arms. 

Q. Did you see the Wolverton ? 

A. Yes, sir. 

Q. Which way did you look to see her? 

A. Across the bow of the Packer. 

Q. That would be to the right, left, or straight ahead ? 

A. It would be to the right. 

Q. What part of the Wolverton did you see? Did you see her 
right-hand side or left, or did you see her full on—bows on ? 

A. I seen her right-hand side. 


Cross-examined by Mr. Benepricr: 


Q. You were examined once as a witness in reference to this matter 
in Philadelphia ? 

A. Yes, sir. 

Q. Do you remember being asked at that time how far you were 
from the Battery at the time of the collision ? 

A. Yes, sir. 

Q. Do you remember saying, in answer, that you were a little 
above the Battery and about 350 feet away ? 

A. Yes, sir. 

Q. Was that your judgment then ? 

A. That was my judgment; yes, sir. 


34 SrevEN SLover further examined. 


Cross-examined by Mr. Brenepict: 


Q. You have been examined about this matter before, haven’t 
you ? 

A. Yes, sir. 

Q. And gave your testimony on the case which was tried in Phila- 
delphia? 

A. Yes, sir. 

Q. And before that examination you had talked the matter over 
with Mr. McCarthy, had you not? 

A. I don’t know as I did. 

Q. You had told. him the facts as nearly as you could? 

A. Yes, sir. 

Q. And you meant to tell the facts very accurately, did you? 

A. As near as I could get at it, yes, sir. 

Q. And when you were examined before as a witness you meant 
to tell the story just as well as you knew? 

A. Yes, sir. 

Q. And when you were examined here in court two or three days 
ago you meant to tell the facts just as you understood them, did 
you? 

A. Yes, sir. 
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Q. And now, haven’t you, on every time before this, said that 
when eg saw the Wolverton she bore on your starboard bow? 

A. On our starboard quarter ; yes, sir. 

Q. Starboard quarter? 

A. Starboard bow; yes, sir. 

Q. You know the difference between the bow and the quarter, 
don’t ee ? 

A. Yes. 

A. You have said every time, haven’t you, that she was on your 
starboard bow ? 

A. Yes, sir. 

Q. Do you mean to change that now? 

A. No, sir. 


By Mr. Benepicr: 


Q. When you were examined in the Philadelphia suit were you 
not asked (page 61 of printed testimony) “ How did the Wolverton 
have you?” and did you not answer, “She was on my starboard 


bow ?” 

A. Yes, sir. 

Q. Were you not asked this question: “ How were you as to her: 
did she have you on her starboard bow or on her port bow?” and 
did you not say, “She had me on her port bow; she was on my star- 
board bow?” 

A. I don’t think I did; I might have stated so. 
35 Q. How many boats had the Packer brought from Port 
Johnson ? 

A. Two, I think. 

Q. Only two? 

A. I think it was two; yes, sir. 

Q. Were you not examined in reference to that in the other case 
and did you not say it was three ? | 

A. I might have said more; I don’t remember now how many she 
did have. 

Q. Had you gone to any other pier except pier 9? 

A. No, sir. 

Q. Don’t you remember how many you left there? 

A. I think we left.one there. | 

Q. Do you remember where you had the other boat coming up 
from Port Johnson—on which side of you ? 

A. I had her on our port side; I think. I don’t remember chang- 
ing her. . 

Q. That is the same side as the Cross Creek boat ? 

A. We had the pier 9 boat on the starboard side and the Cross 
Creek No. 5 on our port side. 

Q. Didn’t you have any barge on the other side ? 

A. I don’t think we did. 

Q. Where did you meet the ebb tide ? 

A. The East River tide? 

Q. The ebb tide? 

A. Coming down North River. 
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Whereabouts did you meet bisscbealene you got to anesiniite 


Island ? 


A. 
Q. 


Yes, sir. 
Did you have any difficulty in towing this barge against the 


ebb tide? 


rOPrOrOo> 


© 


. Not much. 

. You went right along just as you always do? 

. Not very fast, but went along. 

. As you always do? 

. Yes, sir. 

- You had no difficulty in managing them, had you? 
. No, sir. 


By the Court: 


. You had three then? 


A. I think it was two we had. 


Q. 


By Mr. Benepict: 
Did you have charge of the wheel coming up from Port John- 


son to pier 9? 


A. 
Q. 


Most of the way; yes, sir. 
How long would it take you against the ebb tide to stop your 


boat with that tow ? 


A. 
Q. 


A very short distance. 
Do you mean to say that you were in the ebb tide or in the 


eddy? 


A. 


Q 
A 
Q. 
A 


OPO 


We wasn’t in the eddy tide. 


. The eddy tide was setting the way you were going, was it not? 
. No, sir; not altogether. 


How then? 


. The tide was slacker in there than it was out in the middle of 


the river. 
Q. Is that what you mean by an eddy tide? 


A. Yes, sir. 
By the Court: 


. You don’t mean a back eddy—back water? 
. No, there was no back water; the tide was slack along shore. 


By Mr. BEenepIcT: 


. The tide was an ebb tide against you ? 


The tide was slack water. 


. But the tide was against you, was it not? 
. There wasn’t much, anyhow. 


What there was, which way did it go? 


. (No answer.) 


By the Court : 


. Do you speak of the actual time of the collision ? 
. Yes, sir; there wasn’t any tide of any account where I was. 
_W hen ; at the time of the collision or before it? 


+b 
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A. At the time and just before it. 


By Mr. Benepicr: 


Q. At what point in the navigation was it that you had an ebb 
tide against you? 

A. Before we got in the slack water. 

Q. How far had you run in the slack water before the collision ’ 

A. Not very far. 

Q. How far; over a length ? 

A. Yes, sir; I guess so. 

Q. A length? 

A. Yes, more than a length. 

Q. In the slack water more than a length ? 

A. Yes. 


By Mr. Benepict: | 


Q. Do you know what the rules are with reference to steamboats that 
are meeting head and head, as to how they shall pass each other ? 

A. I think I do, 

Q. Tell me what is the rule. 


(Objected to on the ground that no foundation has been laid.) 
(Objection overruled.) 


A. Haven’t you got them here ? 

Q. What is the rule when two vessels are meeting head and head— 
the pilot rule is what I mean? 

A. I cannot answer that. 

Q. You do not know what the pilot rules require in that position ? 

A. Yes, sir. 

Q. What do they require ? 

(No answer.) 


By the Court: 


Q. Do you understand the question ? 

A. No, sir; I do not. 

Q. He meant to ask you, in case two steamers are approach- 
37 ‘ing each other near head on, if you know what the pilot rule 
is in et to blowing whistles and taking a course ? 

A. No, sir; I do not. 

Q. Do you know what the usual rule of navigation in such a case 
is—that is, two steam-vesseis approaching each other so as to be 
head on or nearly head on? 

A. I understand you. 

.  Q. Do you remember how the rule requires you to go, or isn’t 
there any rule about it? 

_ A. Yes; there is a rule, but I don’t remember what it is. 


By Mr. BEnepicr : 
osha you know what the law requires you to do in a case like 


A. No, sir. 
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Q. Do you know what is required of two steamboats which are 
meeting so that they are end on or nearly so? 

A. No, sir. 

Q. Have you got a license now as pilot? 

A. Yes, sir. 


Redirect by Mr. McCarruy : 


Q. Suppose you are meeting a steamer and you are on a steamer 
and you want to go to the right, what would you do with your 
whistles ? 

A. I would give the one whistle. 

Q. Now, suppose you wanted to go to the left, what would you do? 

A. I would give him two whistles. 

Q. So that when you are meeting head and head what do you 
generally do—go to the right or to the left? 

A. Depends on circumstances. 

Q. Take ordinary circumstances? 

A. Generally go to the right. 

Q. And you generally then biow how many whistles ? 

A. One whistle. 

Q. When, however, in exceptional circumstances, you want to go 
to the left, how many whistles do you blow? 

A. Two. : 

Q. Well, you know then, don’t you? 

A. Yes, sir. 

Q. That is what is called the steamboat inspector’s rule, isn’t it? 

A. Yes, sir. 

Q. You say that you saw the Wolverton on your starboard bow? 

A. Yes, sir. 

Q. Now, I want — know what you understand to have been the. 
requirement of the law with reference to what you would do with 
the boat in that position ? 


(Objected to. Question withdrawn.) 


Q. (Showing witness a sheet of paper marked with outlines of two 
vessels.) Suppose two steam-vessels are in those positions and they 
are at such distance that risk of collision is involved, what do you 
understand is the requirement of the law of pilots on those two 
steam boats ? 

A. That all depends on circumstances. 


38 By the Court: 


Q. Leaving out all special circumstances, suppose you have got 
plenty of room and there is nothing to prevent either vessel going 
as she pleases; that they are steamers, and that they are so near 
each other as to involve a risk of collision. Now can you tell what 
is required by law of either vessel ? 

A. I don’t know anything about the law. 

Q. Take it in this way: If there is danger of collision with the 
vessels going as I have described, will you state what you under- 


‘stand to be the duty of each vessel ? 
5—286 
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A. If there is danger of collision ? 
Q. Yes; in the relative positions shown on that diagram, suppose 
there is danger of collision, what should each vessel do there’? 
A. This one here marked A on the diagram should blow one 
whistle and go on the other’s starboard quarter to the right. 
na What has B got to do? 
. He has got to try and get out of the way. 


pions is hereto annexed.) 
™ (Here follows diagram marked page 38.) 


RicHARD FiRMAN, being duly sworn and examined as a witness 
for the claimants, testifies : 


By Mr. McCarrtuy: 


Q. Where do you reside ? 

A. South Amboy. 

Q. What is your occupation ? 

A. Engineer. 

Q. Were you aboard the Packer at the time of this collision be- 
tween the barge Atlanta and Cross Creek barge No. 5? 

A. Yes, sir. ; 

Q. Where were you ? 

A. In the engine-room. 

Q. Were you a witness of the collision ? 

A. Yes, sir; I saw it; I didn’t see the collision, but I saw it be- 
fore. 

Q. Saw what led up to it? 

A. Yes, sir. 
39 Q. Where did you first see the Wolverton ? 
A. When I heard him blow the whistles. 

Q. When the man blew the first whistles? - 

A. I don’t know. I only heard him blowtwo. I think it was the 
last, and I looked to see what was coming. 

Q. What side of your boat did you look from ? 

A. The starboard side. 

Q. Whereabouts on your starboard side? 

A. The starboard engine-room door. 

Q. How far is that from the bow ? 

A. I don’t know; about amidships. 

Q. You saw, then, by looking out of your starboard engine-room 
door the Wolverton coming ? 

A. Yes, sir. 

Q. How far off did she seem to be? 

A. I should say 300 or 350 yards. 

Q. Howin mes river? 

A. She was pretty well out—out iivenatil the middle from what 


wo were 
Q What side of your boat was she on? 
mar sa the starboard side. She couldn’t be on any other side. 
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Q. You know she was on the starboard side ? 

A. Yes,sir; else I couldn’t see her. 

Q. When you saw the barge did you look right over the Wol- 
verton to see the barge ? 

A. No, sir; I see the barge astern of her. 

Q. You looked to the stern of the Wolverton in order to see tlie 
barge ? 

A. Yes,sir; I looked atthe stern. I didn’t see her at the bow. 

Q. You looked to the right of the Wolverton to see the barge ? 

A. Yes, sir; under her stern—to the right. I couldn’t see her on 
the starboard side. I could see her off the Wolverton’s port side be- 
hind the Wolverton. 


Mr. Wytiys Benepicr: 


Q. You looked on your right-hand side to see her? 

A. Yes,sir. I couldn’t see her on any other side, the way she was 
coming. 

Q. Did you see the whole of the barge ? 

A. No, sir; I couldn’t see both sides of her. 

Q. I mean to say was any part of her obscured by the tug that 
was towing her? 

A. I don’t think there was. I don’t know. 


By Mr. Benepicr: 
Q. Could you see the whole of her port side ? 
A. I could see her stern. 
Q. You say you think she was then three hundred or three hun- 
dred and fifty yards off? 
A. Yes, sir. 
Q. You don’t want to change that estimate of distance? 
A. No. I think that is about the distance. 


40 JAMES SHIELDs, being duly sworn and examined as a wit- 
ness for the claimants, testifies: 


By Mr. McCarruy: 


Q. You were on the Packer at the time of the collision ? 
A. Yes, sir. 
Q. And what was your duty on the Packer? 
A. Deck hand. 
Q. Did you observe how vour barge and tug went as you went 
around the Battery ? 
. Yes, sir. 
Did you see the Wolverton before the collision? — 
. Yes, sir. 
. How far off was she when you saw her? 
. About four or five hundred yards. 
. Where were — when you saw her? 
oy posite the barge office. 
here were you standing? 
4 I was up in the pilot-house. 
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r How long have you been steam boating ? 

A. Seventeen years. I am a licensed pilot now and have been 
for nine years. I amalsoa licensed master as well aspilot. I have 
been in all kinds of towing employ, including lighterage. I have 
been in Twombley’s employ —‘ Vanderbilt’s "as they call it—and I 
have been in passenger business and in all kinds. 

Q. You have been in the habit of towing around the point of the 
Battery ? 

A. Yes, sir. 

Q. With both kinds of tide? 

A. Yes, sir. 

Q. Going around from the East River into the North River with 
the ebb tide, have you frequently met tows coming from the North 
River into the East River ? 

A. Yes, sir. 

@. Is there any universal or customary rule as to which side they 
go % 

Via A. No, sir; I never huve learned of any. 
hie Q. How then do they actually go? 
| A. They go the best way they can. 

Q. Do they actually go on one side or on the other, or do they go 
both sides ? 

A. They go both sides ; go any side. 


By the Court: ° 


Q. Both sides of what? 
1] A. Of the boat coming. 
Wey Q. The boats go either side of each other? 
We A. Yes, sir. 


By Mr. Denepicr: 


Q. What is your experience as to which can sheer the easier—a 
vessel that is going down with the ebb lide or a vessel that is going 
against it? 

A. You can handle a boat easier going seninat the tide. 


Epwakb Simms, being duly sworn and examined as a witness for 
the libellanis, testifies : 


By Mr. Beneoicr: 


Q. What is your business ? 
A. Sieamboating. I am a licensed pilot and captain. I have 
been captain about five years and I have been iv the tug-boat busi- 
: ness about eleven years. I am tweniy-six years old. 
s Mate you towed around the Battery ofientimes ? 
A. Yes, sir. 
re * What kind of vessels have you towed around? 
ie A. All kinds. 
_Have you towed vessels down into the East River from the 
|B ‘agek ron the ebb tide? 
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Q. At-the strength of the ebb tide have you met other tows coming 
from the North River into the East River ? 

A. I have. 

Q. Is there any rule as to which side of vessels going into the East 
River they go? 3 

A. No, sir. 

Q. Some go one side and some the other ? 

A. Go either way a man can get through the best. 

Q. All depends upon the circumstances and position of one boat 
with reference to the other? 

A. That is it exactly. 


GEORGE GAVIN, being duly sworn and examined as a witness for 
the libellants, testifies: 


By Mr. Benepict : 


Q. What is your business? 

A. Steamboat captain. 

Q. How long has that been your business ? 

A. Since I was 17 years old | have been steamboating. I am 38 
years old the 10th of nextJuly. Ihave been captain very nigh four 
ayer I am familiar with towing around the harbor on all kinds 
of tide. 

Q. In towing from the East River into the North River on the 
ebb tide have you frequently met tows coming from the North River 
into the East River? 

A. Yes, sir. 

Q. Is there any rule or universal custom as to which side they go? 

A. No, sir; not to my knowledge. I never heard of any. 

Q. Some go one side and some the other ? 

A. Yes, sir. 

Q. All depends on how they are approaching ? 

A. Yes, sir. , 

Q. And what do you say as to which vessel would have the right 
of way in that case, the vessel going with the tide or the vessel going 
against it? 

A. The vessel going with the tide has the right of way. 


Testimony closed. 


Map or diagram “ Ex. A,” Dec. 4, ’87, is admitted in evidence. 


44 Supplement to Apostles. 


The following extracts of testimony were put in evidence on the 
part of the libellant: 
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THE STEAM-TUG “ E. A. PACKER,” ETC., VS. 


District Court of the United States for the Eastern District of 
Pennsylvania. 


PuRNELL, Master of the “Cross Creek Barge No. 5,” 
v8. In Admiralty. 
SteAM-Tuc “ Dr. WoLVERTON.” 


PHILADELPHIA, March 30th, 1881. 
Present: Messrs. Coulston and McCarthy. 


45 JAMES S. PURNELL sworn and examined. 
By Mr. McCarruy: 


* * * * * * * 


Q. How far from the Battery, to your best knowledge and recol- 
lection, (were you) at the time of the collision? 

A. We were a little above the Battery. 

Q. How far away from the shore of the Battery ? 

A. About three bandied and fifty feet. 

Q. Is that guess-work ? 

A. That is as near as I can come at it. 


Libellant’s Testimony, p. 6. 
Cf. Apostles, p. 127 ef seq. 
* * x * * * * * 
Q. How far away do you think the Wolverton was then (when 


you heard two whistles from the Packer)? 
A. The Wolverton was about three hundred and fifty feet off us. 


Libellant’s Testimony, p. 10. 
By Mr. CouLston: 


* * * * * * * 


Q. When the Packer blew the whistles how far off was she from 
the Wolverton ? 
A. About three hundred and fifty feet. 


Libellant’s Testimony, p. 15. 


Ext A. KELLAM sworn and examined. 
By Mr. McCarray : 


* * * * * + * 


Q. How large a tow had she (the E. A. Packer) brought up 
that noon? 
_A. She had brought three, I think. 

9 of what? 
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A. We have taken tows from South Amboy to New York of over 


four thousand tons with the E. A. Packer. 


Q. What tide? 
A. We have to stem the tide in the Kills and have to stem the 
first of the ebb tide in New York Bay. 


Libellant’s Testimony, pp. 34, 35. 
Cf. Aposties, .p. 175. 
* * * * * * * 


Q. Whereabouts, as respects the New York shore, did this collision 
occur—off what pier? 

A. Right off the South ferry. 

Q. How far from the shore ? 

A. I couldn’t tell you exactly how far. I suppose from one hun- 
dred and fifty to two hundred yards; it might have been further. 

Q. You think it was from four hundred and fifty to six hundred 
feet from the New York shore? 

A. Yes, sir. 

Q. Do you mean by that the shore line or the ends of the piers? 

A. I mean from the ends of the piers. 


Libellant’s Testimony, p. 40. 
Cf. Apostles, p. 178. 


* * * - * +. + 
47 STEVEN SLOVER sworn and examined. 

By Mr. McCarruy : 

* * * oe oa +. + 


Q. How did the Wolverton have you (when you first saw her)? 

A. She was on iny starboard bow. 

Q. How were you as to her; did she have you on her starboard or 
on her port bow ? 

A. She had me on her port bow; she was on my starboard bow. 

Q. Will you take a piece of paper and make a little diagram of 
their positions ? 

The Wirness: I will try. 

Witness makes a diagram, saying: “I can’t give you much of a 
diagrain.” 

(Diagram marked “ Exhibit 3, March 30, 1881.”) 

Q. That diagram illustrates, according to your judgment, the rela- 


tive positions, similarly the way they were heading ? 
A. Something like that; yes, sir. 


Q. Do you mean to say that it is at all accurate in regard to dis- 


tances 7 
A. No, sir. 


Libellant’s Testimony, pp. 61, 62. 
Cf. Apostles, pp. 135, 141 et seq. ~ 
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RicHARD FuRMAN sworn and examined. 
By Mr. McCarray : 


* * * * * * * 


48 Q. What first attracted your attention to the matter ? 
A. I heard two whistles blowing and I looked out to see 

what was coming. 

Q. Did you go out of the engine-room ? 

A. No, sir. 

Q. You looked out? 

A. I looked out. 

Q. How far were you from the New York shore when you heard 
these whistles blowing ? : 

A. About two hundred yards, I judge, or two hundred and fifty. 


‘Libellant’s Testimony, pp. 72, 73. 
C’f Apostles, p. 158. 
+ . * * * a 
Q. Whereabouts was she (the Wolverton) in the river (when you 
saw her)? 
A. She must have been somewhere near the middle of the river. 
-‘Q. On which bow of the tug was she? 
A. The starboard bow ? 


Q. Which way did she seem to be heading? 
A. Heading across—very near pier 1, East River. 


Libellant’s Testimony, p. 74. 
49 U. 8. Circuit Court, Southern District of New York. 
New Jersry LIGHTERAGE Co. 


ee 
Stram-Tua E. A. PACKER, &c. 
Sir: Please take notice that Benjamin P. Hansell and Thomas L 


Morris will be examined as witnesses for the appellants in the above 


a cause, on the twenty-fourth day of February, 1885, at one o’clock 


x Seg before Edward L. Owen, Esq., United States commissioner, at 


118 0 No. 16 Exchange Place (Post building), New York, and 
ou are notified to attend if you shall see fit. 


Regs February 18th, 1885. 


BENEDICT, TAFT & BENEDICT, 


Yours, &c., 
1S Seg Appellants’ Proctors. 


D. McCarthy, Esq., appellee’s proctor. 
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50 Examination of Benjamin P. Hansell, Taken Pursuant to Notice, 
as a Witness for Libellant. | 


Present: Proctors for both parties. 


The witness, having been first duly sworn, testifies: 


I have been engaged in the towing business thirty-eight years 
about—I mean, have had charge of steam-towing vessels that number 
of years. I have been towing in and about the harbor of New York 
all that time. 

During that time it has been my business to tow vessels from the 
East River to the North River and from the North River tothe East 
River for the past 21 years constantly. I have towed at all times 
and all tides day and night; have towed vessels alongside and on 
hawsers, and [ am pretty well acquainted with the navigation around 
the Battery. 

Q. In towing vessels from the North River into the East River 
when there is a strong ebb tide in the East River, and if yor are 
meeting vessels coming from the East River to the North River, do 
you alwavs go on the same side of them ? 

A. No, sir. 
5] , Q. What determines which side of. those vessels you pass 
them? 

A. That depends upon the circumstances of each case when we 
mow vessels. Sometimes pass on one side and sometimes on the 
other. ! 

Q. Do you know the line which the ebb tide takes from the end 
of the East River piers ? 

A. No. I don’t think I can answer that. 

Q. Is not the line of the strength of the ebb tide clearly defined 
from the ferry slips westward ? 

A. Yes, sir; the line between the ebb tide and the slack water. 

Q. How far out from the barge office is the edge of the ebb tide 
when the tide is strong? 

A. It is four hundred feet at least; it might be more. 

Q. Assume that a tug: was coming from the North River havin 
a barge with three hundred and twenty-five or three hundred an 
seventy-five tons of coal alongside on the port side; that she was 
coming at a rate of speed which when going against the strength 
of the ebb tide inthe East River would carry her not faster than 
two miles an hour; assume that she came around the Battery at a 
distance of three or four hundred feet from the Battery, with her 
helm a little aport; enough to keep the barge steady. . When she 
reached the line of the ebb tide with her helm in that way what 
would be the effect of the ebb tide upon her? 

A. If she strikes into the tide with the tide on that port bow the 
tide would sweep her away, carry her down before she could recover 
herself. She would lose something. Pub ae 

Q. How far, in your experience, do you say she would go out into 
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A. I should judge the full length of the vessel herself. Of 
52 course, I understand in the case like that that she strikes the 
tide so that the force of the tide strikes her on the port 

bow as she comes out of the slack water. 


Tomas L. Morris, being duly sworn, deposes and says: 


I live in Jersey City. 1 am a captain and pilot of tug-boats ; 

have been in that business 23 years in the harbor of New York. I 

have been in the habit of towing vessels from the North 

53 River and from the East River around the Battery, all kinds 

of vessels and at all times of the tides; every day, for that 

matter, except Sundays. I was eleven years and a half in the em- 
ploy of Shortland & Co. 

Q. When the tide is at the strength of the ebb in the East River 
how far off abreast of the barge office is the line between the ebb 
tide and the eddy, there being no wind to speak of? 

A. Well, from 300 to 350 feet, I should judge. 

Q. How do the vessels coming out of the North River into the 
East River—steam-vessels—and vessels coming from the East River 
into the North River, pass each other in the neighborhood of the 
barge office—that is, vessels towing other steam-vessels ? 

A. I follow the Battery around from the East to the North River, 
from the North to the East follow the North River tide around until 
I open the piers by the barge office, and then edge into the eddy. 

6. This you speak of what you do youself and what you have 
seen other. vessels do? 

A. Yes, sir. 

Q. And is there any universal rule as to which side of each other 
they pass? 

A. No; none as I know of. 

Q. Upon what does it. depend upon which side they pass ? 

A. It depends upon which way you are going. The tide has 
something to do with it.. If you are going from the East to the 
a it is customary to pass close in, passing the other on my port 

nd. 

Q. Suppose that a tug was coming around from the North River 
into the Bast River, having a barge with 375 tons of coal aboard, 
alongside on the. port side of the tug; that she was coming at a 
rate of speed which, when going against the strength of the ebb tide 

in the East River, pe carry her not faster than two miles 
54 — an hour; suppose that she came around the Battery at a dis- 
tance of 300 or 400 feet off with her heli a little aport— 
enough to keep the barge steady. Under those circumstances, when 
she reached the line of the ebb tide with her helm that way, what 
would be the effect of the strength of the ebb tide upon her? 
A. Be apt to carry her off a little—her helm aport. 
_ Q How much would she be carried off before she could straighten 
~ herself up so as to head against the ebb tide? 
A. Well, that is a pretty hard question to answer. It would de- 
pend upon what kind of a boat you would have. A small tug she 
g er. . ‘ % 
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Q. Do you know the tug E. A. Packer? 
A. Yes, sir. 

Q. How far do you say the E. A. Packer would be carried off 
under those circumstances ? 


(Objected to.) 


A. She might go, I should judge, from 75 to 100 feet before she 
straightened up again. | 
Q. Supposing the E. A. Packer, with such a barge, had come 


round the Battery in that way—had come into the ebb tide in that 


way—and had got straightened up against the ebb tide, could any 

one tell from her position or heading whether she had come round 

from the North River or come directly over from Bedloe’s Island ? 
A. No, sir. 


Cross-examination : 


I am now in command of the tug B. M. Freligh. 
Q. Suppose you are going around the Battery from the North into 
the East River when the tide is running out of the East 
55 River strong and full, and you have a heavy tow lashed to 
your port side, how near the barge office would you go in 
making the turn? ; 

A. I should judge in the neighborhood of 300 feet, and such is 
the almost invariable custom, I should say. 

Q. In the’same circumstances, how far would you go from the end 
of pier No. 1? 

A. About 200 feet—I should try to keep in the eddy. 

Q. Suppose when 300 feet off the barge office, in just such circum- 
stances, you see another tug 700 feet away coming down from Rob- 
erts’ stores, on the full tide, and pointing for about Communipaw 
ferry, so that she—this other tug—would, if she kept on her course, 
pass the barge office 700 feet off, what would you do? 


(Objected to.) 


A. It would bea time when something would have to be done 
very quick. I should blow my whistle. If I was on the boat that 
was going up into the East River I should keep my course. 

. Would you go inside or outside? 

. That would depend upon what signal was blown. 

. What signal would you give? 

. Well, it would depend upon the signal the other man gave. 

. Suppose the other man gave no signal at all? 

. I should blow two whistles. 

. What would that mean? 

. That I would pass to my left—in other words, I would keep 
inside. 


OPO rPOrO 


56 (The foregoing testimony is objected to by the counsel for 
the claimant, because it was taken on so late an occasion and 
because it was accumulative.) 
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Watrer L. Scnutrtz, being duly sworn, deposes and says: 


I was examined on the trial in this case in the district court. 

Q. Was there any other tug in the river at the time of this collis- a 
ion anywhere between the Packer and Governor’s Island ? 

A. There was none to bother the movements of the Packer or the 
Wolverton. | 

Q. Was there any other tug in the direction of Bedloe’s Island 
that you could have mistaken for the Packer at any time? 


(Objected to as leading ; also that the witness has testified to the ‘ 
subject before.) 


A. No; there was none. 
Q. When you first noticed the Packer was she in the ebb tide or 
in the eddy? 


(Objected to, because the witness has already sworn to that point.) 


A. She was in the edge of the eddy—between the true tide and 
” the eddy. 

Q. And how was she heading with reference to the tide ? 

A. Right up against the tide. 

Q. Do you Pa of any prevailing custom in navigation around 
the Battery, where a tug and tow coming from the North River and 
another tug and tow is coming from the East River, as to which side 

of each other they shall pass ? 
57 A. A vessel going with the tide has the right of way. A 
vessel going against the tide gives way—always passes to the 
right without a whistle—without something is in the way. 

Q. How much sooner would it have been necessary for the Packer 
to have given you a signal of two whistles for that signal to have: 
been in time to enable you to have passed under her stern ? 

A. Well, probably two minutes. . 


Cross-examined by Mr. McCartuy: 
Q. You are the Mr. Schultz that testified in the district court ? 


A. I am. | 
WALTER L. SCHULTZ. 


Subscribed and sworn to before me March 17th, 1885. 
| EDWARD L. OWEN, 
U. S. Commissioner. 


58 [Endorsed :] U.S. circuit court, southern district of New 
ES York. The N. J. Lighterage Co., libellant and appellauit, vs. 
| he Steam-Tug “E. A. Packer,” her engine, &., John Scully, 
- claimant and appellee. Testimony taken in the circuit court on be- 
half of eres Benedict, Taft & Benedict, appellant’s proctors, 
ie ,N. Y. E. D. McCarthy, appellee’s proctor, 50 Wall St., 


Ruree ‘The counsel for the claimant thereupon pees the fo!- 
lowing fin of fact and conclusions of law to be found 


* 
Dit 
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“e _ until she was about 200 feet from the “ Packer,” when she suddenly 
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THE NEW JERSEY LIGHTERAGE COMPANY. 


U.S. Circuit Court, Southern District of New York. 


THe New Jersey LicguTerace Company, Appellant, 
v8. 
THe Stream-Tue “ E. A. Packer,” &c., Appellee. 


Proposed Findings of Fact on the Part of the Respondent. 
First. 


This collision occurred off pier 1, Battery, in the middle of the 
afternoon of October 25th, 1880. 

At the time of the collision the tide was running strong ebb out 
of the East River. 


Second. 


The steam-tug “ Packer,” having a heavy tow lashed to her port 
side, was, prior to the collision, slowly steaming around the 
61 Battery and heading up into the East River on a compass 
course of about east by north or east northeast. She steamed 
around the Battery and passed the new barge office, about 300 feet 
away, it being her intention to keep well in the slack water of the 
ebb tide while getting into the East River. Her course was head- 
ing up into the East River more and more-as she went along. Her 
speed past the land was not more than two miles per hour. 
Tuird. 

The steam-tug “ Wolverton” was at or about the same time cross- 
ing the mouth of the East River from a point at or near Roberts’ 
stores, Brooklyn. She was hauling on a hawser the barge “ AUlanta,” 
owned by the libellant, and the length of the hawser between the 
tug and tow was not less than 150 feet. From the stem of the tug 
“ Wolverton ” to the stern of the. barge “ Atlanta” was a distance 
of at least 300 feet. 

After leaving Roberts’ stores, Brooklyn, the course of the tu 
“ Wolverton” was about west by north, and if held ocean 
would have brought up at a point below Coinmunipaw dock, Jersey 
City,and would have seas the new barge office and the Battery 600 
or 700 feet. The “ Wolverton,” with the assistance of the tide, was 
making seven to eight miles an hour. 


Fourth. 


As the tugs approached each other each had the other on her own 
starboard bow. Their courses were nearly parallel and such that 
they would have cleared each other by 200 feet or more if the 

“ Wolverton ” had held her course unchanged. 
62 The “ Wolverton ” was observed by the “ Packer” when at 
a distance of 500 yards or more. She, the “ Packer,” then 
blew two blasts of her whistle, which signified that she would kee 
inside. The “ Wolverton” made no reply whatever to this signal. 
The “ Wolverton” kept on her course with undiminished speed 
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ported her wheel and took a rank sheer of four or five points to the 
right, bringing herself and her tow directly across the “ Packer’s” 
bow. This mancuver was the proximate cause of the collision 
which followed. The “ Wolverton” herself, because of her high 
speed, escaped both the “ Packer” and her tow, but the barge “At- 
lanta,” being so far behind the “ Wolverton,” was unable to do so. 
A collision followed between the port side of the barge “Atlanta” 
and the bow of the “ Packer’s” tow. 

As a conclusion of law I find that the tug “ Wolverton” was 
wholly in fault, and that this libel was properly dismissed in the 
court below. 


63 U. 8S. Cireuit Court, Southern District of New York. 


Tue New Jersey LIGHTERAGE Company, Libellant, 
v8. 
Tue Stream-Tue “ E. A. Packer,” Her Enarngs, &c., JonNScuLLY, 
Claimant. 


Proposed Additional Findings of Fact Submitted by the Claimant. 


First. From and after the moment when the two tugs saw each 
other the course of the Wolverton up till the instant when she 
ported her wheel was a straight line from Roberts’ stores, Brooklyn, 
to a point just below Communipaw dock, New Jersey, being about 
in the middle of the river, when opposite es 6, New York, and 


clearing piers 2 and 1 by five hundred (500) or six hundred (600) 
feet and clearing the barge office on the Battery by one hundred 
and seventy-five (175) feet more. Her course by compass was west 
by north (see folios 324 to 340 and fol. 368). 
Second. The tugs Wolverton and Packer were at no time ap- 
regan: each having the other on her own port bow (fol. 382). 
hird. Up to the time when the Wolverton ported her 
64 wheel shé had not been at any time going parallel with the 
line of the ends of the New York piers. From Roberts’ 
-steres she bore on to pier two, crossing the river to the westward 
-and northward, going so nearly with the tide and so little across it 
that there was no perceptible sag to her hawser barge (fols. 386-388). 
Fourth. The half ebb tide of the East River sweeps straight down 
towards Buttermilk channel until it gets abreast of South ferry, and 


: ~ then it strikes Governor's Island (fol. 388). 


_ _ Fifth. When the tug Wolverton saw the tug Packer she (the tug 
_ Packer) was headed straight up the East River and the two tugs 
’ were not then approaching each other head on (fol. 312). 

_. Sixth. The porting of the Wolverton’s wheel when she was about 


nf ~ 200 feet from the Packer was a change of four or five points from her 
~ course-(fol. 295). - 


__ Seventh. The pect elton oe about 200 feet off from the South 


‘ p ler a ‘ 

Rig bia: The-ehietice that were blown by the Packer when she 
rth @ Wolverton were heard but not answered by the latter. 
decline to find otherwise than I have already found, except that 


ae 
THE NEW JERSEY LIGHTERAGE COMPANY. 


I find the compass course of the tug Dr. Wolverton to have heen 
west northwest instead of N. W. by N. as originally made to appear 


by mistake. 
Libellant’s Exhibit A, marked this day, is admitted. 


New York, Dec’r 4, 1886. 
WM. J. WALLACE. 


65 (Endorsed :) U. 8S. circuit court, southern district of New 

York. The New Jersey Lighterage Co. vs. The E. A. Packer, 
&c. Proposed additional findings of facts submitted on behalf of 
claimant. E. D. McCarthy, cl’m’t’s proctor. 


We admit service of a copy of the within-proposed findings and 
notice of presentation of same to the court for Friday, October 22, 
1886. 

Oct. 21, 1886. 

B., T. &. B., 
For Lib ts. 


Sirs: Please take notice that upon the settlement of the decree in 
within action the nidueameenel findings on behalf of the claim- 
ant will be presented to the court and a motion made that said 
court find the facts as within proposed. 


Oct. —, 1886. 
E. D. McCARTHY, C?m’t’s —. 


To Benedict, Taft & Benedict, lib’l’ts’ —, 64 Wall St., New York. 
66 The said circuit judge thereafter and after time taken for 
consideration filed with the clerk of the said circuit court his 


opinion, and also filed with said clerk the following findings of fact 
and conclusions of law: 


67 U.S. Cireuit Court, Southern District of New York. 


Tue New Jersey LIGHTERAGE CoMPANY 


v8. 
Tue E. A, Packer, &c. 

WALLACE, J.: 7 
The testimony in this case is unusually conflicting upon all 
material questions, and it will not be profitable to attempt to review 
the statements of the witnesses in detail or to elaborate the reasons 
for the conclusion which has been reached. ‘The only theory of the 
facts which is consistent with the answer of the Packer and can be 
reconciled with the testimony of her pilot as first given and of her 
witnesses, James E. Purnell and Firman, is that the Packer came 
around the Battery about 200 yards off; had struck the ebb tide, 
which swung her further off; was making up the East River ina 
line somewhat parallel with the end of the piers, but swing- 
_ _o"88 ing in against the tide towards them, and was about opposite 
af" —-~~“epier 1 when she saw the Wolverton. The Wolverton was 
ab the miwe about 500 yards off, making across the river, heading 
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- from a point somewhat below the Wall Street ferry on the Brooklyn 
_ bide for a point above pier No 1, calculating to be carried, with her 
tow, by the force of the eddy off the Battery, but as near as she 
could go on a direct line for eee ferry. Both vessels saw 
each other about the saine time, and when they first saw each other 
the Packer had the Wolverton on her starboard bow and the Wol- 
verton had the Packer on her port bow. The vessels were then on 
courses crossing each other and converging towards the New York 
shore, and it was the duty of the Packer, under the XIX rule of 
navigation, to keep out of the way. Her pilot wanted to save delay 
and escape encountering the greater force of the tide by keeping in 
towards the ends of the piers instead of going out. He was 
69 a very ignorant pilot and relied upon a practice which pre- 
vails to a considerable extent for tows coming around the 
Battery near the shore to hug the shore. . 

The proofs show that when tows are swinging around the Battery 
into the East River from the North River they generally try to go 
within a couple of hundred feet of the shore,and when they keep 
within that distance approximately the right is very generally ac- 
corded to them by tows coming around the Battery from the East 
River to keep inside; but no practice is shown prevailing with that 
uniformity which is requisite to a usage applicable to the situation 
- between the vessels here or which justified the pilot of the Packer 
in insisting upon the right of keeping inside. Relying partly upon 
_ the alleged usage and partly upon the supposition that the Wolverton 
_ would accord him the inside if signalled to do so, the pilot of the 
_ Packer immediately upon signalling by two blasts of his whistle 
% put his wheel to starboard, thus bringing his boat nearer 
70 n* the New York shore and aggravating the chances of a col- 
Bee 1810n. 

_ Inasmuch as the libel filed against the Wolverton was dismissed 
y the district court of the United States fur the eastern district of 
ennsylyania—that’court adjudged the Wolverton free from fault— 
is not necessary to consider the question whether upon the proof 
pre both tugs were in fault. It suffices that the libellant is entitled 
recover against the Packer. 

‘A decree is ordered for the libellant, with a reference to a com- 
ussioner to assess the dainages, with cost of this court and of the 


71 FF wwneny U. 8. om et, so. dist. N. Y. The N. J. 
_ ___-daghterage Company v. The E. A. Packer, &c. Copy opinion. 
_ Edw’d D. McCarthy, ol'm’te proctor, 50 Wall St., N. Y. 


U.8. Circuit Court, Southern District of New York. 
Tue New Jersey Licuterace Co., et 


v8. 
‘Tue Sream-Tue Packer, Appellee. 


Jpon this appeal the following facts are found : : 


it on the 25th day of October, 1880, the libellant was 


| 
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the owner of the barge Atlanta and was a common carrier of a cargo 
on said barge, as alleged in the libel. 

Second. That on that day, in the afternoon, a collision occurred 
been said barge and the barge Cross Creek No. 5, then in tow of the 
steam-tug Packer. 

Third. That the barge Atlanta and her cargo were on that day 
taken in tow by the steam-tug Wolverton at Roberts’ stores in the 
East River, to be towed to the Long dock, Jersey City, and were 
towed astern of said tug by a hawser of one hundred and fifty feet 
in length between the tug and barge. 

Fourth. That on that day the tug Packer was bound from the 

North River into the East River, having in tow on her port 
73 side the barge Cross Creek No. 5, loaded with about 450 tons 
of coal, the barge projecting beyond the bow of the tug. 

Fifth. As the Wolverton, with her tow, was crossing the mouth of 
the East River the Packer, with her tow, was heading around the 
Battery into the East River, passing the New York shore opposite 
the barge office, nearly two hundred yards away. 

Sixth. That the tide in the East River was ebb and about at full 
strength. The Wolverton and her tow were going with the tide 
about seven miles an hour and the Packer and her tow were proceed- 
ing against the tide at a speed of about two miles an hour. 

Seventh. That the Packer and her tow had come so far around 
from the North River before seeing the Wolverton as to be in the 
ebb tide coming out of the East River, and when she saw her was 
heading up against that tide and was about 200 yards out from the 
shore opposite the barge office. 

Eighth. The vessels saw each other when about.500 yards apart, 
and at that time the course of the Wolverion was about N. W. by 
N.* and the course of the Packer was E. by N., and as they ap- 
— each other the Packer had the Wolverioa on her siarboar 

w and the Wolverton had the Packer on her port bow, the Wol- 
verton being further out in the river from the New York shore than 
the Packer, and the vessels being upon crozsing courses converging 

towards the New York shore. : 
74 Ninth. As soon as the Packer saw the Wolverton she blew 

two blasts of her steam-whistle. She was then under a star- 
board wheel and making in somewhat towards the end of the piers, 
but upon signalling the Wolverton she starboarded her wheel still 
more. The Wolverton made no reply to the Packer’s signals, but 
kept on her course without abating speed until within about 200 
feet. The Packer then blew two more whistles and reversed her 
engines and the Wolverton ported her wheel. The Wolverton. 
passed the bow of the Packer and her tow, but the libellant’s barge 
was unable to do so, and her port side came in collision with the 
bow of the Packer’s tow. 

Tenth. At the time the Wolverton ported her wheel danger of 
collision was imminent and a collision seemed unavoidable. 


a. Original finding changed. Course “ W. N. W.”’ instead of “ N. W. by N.”— 
J. W, , 
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Eleventh. There was nothing in the river to interfere with the 
navigation of either vessel. The collision occurred about 400 or 
van feet off the ends of the piers and just below the slip of the South 
erry. 

Twelfth. There was no locai usage of navigation applicable to the 
situation of the vessels when they discovered each other. ; 

Thirteenth. That between the tide of the East River and the North _ | 
River there is an eddy which extends out about 400 feet from the | 
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barge office, and the Packer had passed through this eddy and ' 
reached the ebb tide, which struck on the port bow of her , 
75 tow and swung the vessels still further off shore before her ; 


pilot saw the Wolverton. 
Fourteenth. The libellant’s barge was in all respects properly 
navigated. By reason of the collision the barge and cargo sustained 
serious injury. 


The following conclusions of law are found : 


First. The two tugs being on crossing courses, it was the duty of 
the Packer, having the Wolverton on her starboard hand, to keep 
out of the way, and the duty of the Wolverton to keep her course. 
course. 

_ Second. It was.the duty of the Packer to port her wheel and stop 
and reverse her engine in time to avoid the collision. | ! 

Third. The libellant is entitled to recover against the Packer 
the damages sustained by the collision. 


(Filed July 14th, 1886.) ‘ 
(Endorsed :) U.S. circuit court, southern district of New York. 
The New Jersey Lighterage Company, appellant, vs. The Steam-Tug 

Packer, appellee. Copy findings. 

76 To which findings of the circuit judge the claimant duly 

filed the following exceptions: 

77 Circuit Court of the United States for the Southern District . 

of New York. 

. - THe New Jersey Liegnrerace Company, Libellant, i 


: U8. 
Tue Steam-Tue “ E. A. Packer,” &c., Jonn Scutty, Claimant. 


_ Exceptions of Claimant to the Findings of Fact and Conclusions of Law . 
ee Herein of the Circuit Court. 


; exception. The claimant and appellant excepts to so much 


he seventh finding of fact as holds that the tug “ E. A. Packer” 
two. bundre — out from the shore when she saw the tug 


Sha 7 


she, the “ E. A. Packer,” was heading against 


weight of testimony is that the tug“ E. A, _ 
than one hundred yards out, while the un- 
t she was still in slack water. 
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Second exception. The claimant and appellant excepts to the 
eighth finding of fact only in so far as it holds that the two tugs 
were approaching on crossing courses converging towards the New 
York shore, the “ Packer” having the “ Wolverton” on her own 

starboard bow and the “Wolverton ” heading west northwest. 
78 The ground of this exception is that the finding is unsup- 

ported by any testimony whatsoever. ‘The tugs were not on 
courses crossing ahead and converging towards the New York shore. 
The course of the tug “ Wolverton” was west and not west north- 
west. ‘Their courses would not have crossed had not the “ Wolver- 
ton’s” course been changed. 

This appellant excepts — so much of the eighth finding of fact 
which holds that the Wolverton was further out in the river from 
the New York shore than was the E. A. Packer. 

Third exception. This appellant excepts to the whole of the tenth 
finding of fact on the ground that this finding is contrary to all the 
evidence iv the case. 

Fourth exception. This appellant excepts to so much of the 
eleventh finding of fact as holds that the place of collision was four 
hundred or five hundeed feet off the ends of the piers. 

The ground of this exception is that the testimony of both sides 
agrees in making the place of collision not more than two hundred 
feet from the end of pier one. 

Fifth exception. This appellant excepts to the whole of the twelfth 
finding of fact. The ground of this exception is that the finding 
is contrary to the testimony of either party. 

Sixth exception. This appellant excepts to the thirteenth finding 
of fact. The ground of this exception is that the finding is con- 
trary to fact. 

79 Seventh exception. This appellant excepts to every one of 
the conclusions of law. To the first conclusion because (1) 
the two tugs were not approaching on crossing courses, or (2) if 
they were, then the duty of the E. A. Packer to keep out of the way 
was faithfully observed by her, but the Wolverton failed to keep 
her course and caused the collision. 

To the second conclusion of law (1) because if the two tugs were 
approaching on crossing courses it was the duty of the Packer to 
starboard, not to port, her wheel, and (II) it was her duty not to stop 
and reverse, and there was no need for her to do so if the Wolver- 
ton held her course. 

Eighth exception. The findings of fact do not sustain the conelu- 
sions of law. 

These findings show that the Wolverton was further out in the 
river than was the E. A. Packer; that she, the Wolverton, was going 
rapidly with the tide, having a tow swinging her on a long hawser; 
that the courses were not crossing ahead, but were starboard to star- 
board ; that the collision was solely produced by the Wolverton’s 
porting her wheel and going across the bows of the E. A. Packer 
when she, the Wolverton, was too near the Packer to attempt such 
manwuvre with safety; that if on any construction it was the duty 
of the Packer to keep out of the way she, the Packer, properly dis- 
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charged that rast 4 by giving a blast of two whistles and starboard- 
eel. 


ing her whee 
80 This appellant insists that the sole proximate cause of the 
collision was the rank and sudden sheer of the Wolverton 
across the Packer’s bows. 

Ninth exception. This appellant also excepts because the circuit 
judge refused to make the first proposed finding of fact submitted by 
the appellant. | 

The ground of the exception is that the said proposed finding is 
based on and supported by the testiment of the libellant’s chief wit- 
ness, to wit, the pilot of the tug Wolverton, and is not contradicted 
or impugned by any testimony whatsoever. 

Moreover, the facts contained in the said proposed first finding 
are conclusive in their character and strictly determine the question 
as to whether or not the tugs were on courses crossing ahead and 
converging towards the New York shore. 

Tenth exception. This appellant excepts to the refusal to make 
the third proposed finding of fact submitted by the appellant. 

The ground of this exception is that the said proposed finding is 
supported by the testimony of the libellant’s witness, the pilot of the 
Wolverton, and is contradicted or impugned by no other witness. 

Eleventh exception. This appellant excepts to the refusal of the 

court to make the fourth proposed finding of fact. 
81 The ground of this exception is the same as that on which 
the last exception was placed. 

Twelfth exception. This exception is to the refusal of the court 
" make the fifth proposed finding of fact submitted by this appel- 
ant, 

Thirteenth exception. This exception is to the refusal of the court 
- make the sixth proposed finding of fact submitted by the appel- 
ant. 

The ground of this exception is that the fact contained in this 
proposed finding is of the utmost importance and determines the 
whole controversy, to wit, that the tug Welverton did, when she 
was about two hundred feet away from the Packer, change her course 
by four or five points. It isa fact maintained and supported by 
the testimony of the libellant’s chief witness, the pilot of the tug 
Wolverton, and is not contradicted or impugned by any other testi- 
mony. 

Fourteenth exception. This exception is to the refusal of the court 
mat oe the seventh proposed finding of fact submitted by this ap- 

ant. 

The ground of this exception is that the said proposed finding is 
supported by all the testimony alike of the libellant and the respond- 

t. 


en 
"iN. Y., Dee. 29, 1886, 
ee EDWARD D. McCARTHY, 
Proctor for Claimant. 


Endorsed : U. S. circuit court, southern district of N. Y. 
The New Jersey Lighterage Company, libellant, plaintiff, 
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against The E. A. Packer, &c., defendant. Exceptions to find- 
ings of this court. Edward D. McCarthy, cl’m’t’s proctor, 50 Wall 
street, New York city. To Benedict, Taft & Benedict, proctors for 
libellants. Due and timely service of a topy of the within exceptions 
is hereby admitted. Dated N. Y., Dec. 31, 1886. Benedict, Taft & 
Benedict, proctors for lib’l’ts. U.-S. circuit court. Filed Dee. 31, 
1886. Timothy Griffith, clerk. 


That thereafter the said court made its final decree as follows: 


83 At a stated term of the circuit court of the United States of 
America in and for the southern district of New York, in the 
second circuit, held at the court-rooms, in the city of New York, on 
the fourth day of December, 1886. 
Present: The Honorable William J. Wallace, cireuit judge. 


Tuer New Jersey Lignuterace Company, Libellants and Ap- 
, . pellants, 
v8. 
Tue Sream-Tua E. A. Packer, Her Enaine, &c., Jonn Scurry, 
Claimant and Appellee. 


An interlocutory decree having been made herein on the 16th 
day of July, 1886, whereby it was ordered and adjudged that the 
decree of the district court made and entered herein on the 13th day 
of May, 1884, be in all things reversed, and that the libellants, The 
New Jersey Lighterage Company, recover the damages by them sus- 
tained by reason of the collision in the libel mentioned, with costs to 
be taxed, and that it be referred to a commissioner of this court to 

ascertain and compute such damages, deed such damages 
8+ having been fixed by consent at the sum of fifty-nine hun- 

dred and fifty-four ;48; dollars, with interest thereon from 
the 25th day of October, 1880, to date, and the libellants’ costs hav- 
ing been taxed at the sum of two hundred and seventeen ;43; dol- 
lars for the district court and the sum of four hundred and twenty- 
six ;%°; dollars for the costs of this court— 

Now, on motion of Benedict, Taft & Benedict, libellants’ proc- 
tors— 

It is ordered, adjudged, and decreed by all the court that the libel- 
lants, The New Jersey Lighterage Company, recover of the steam- 
tug E. A. Packer, her engine, &c., the said- sum of thirty-nine hun- 


‘dred and fifty-four 48; dollars, together with the sum of fourteen 


hundred and forty-nine 43, dollars, interest thereon from October 
25, 1880, to date, amounting to the sum of fifty-four hundred and 
four ;5 dollars for their damages, and also the sum of six hundred 
and forty-three 7,8, dollars, their costs as taxed, amounting in all to 
the sum of six hundred and forty-eight ;%, dollars, and that said 
steam-tug be condemned therefor. 

And it is further ordered and adjudged that the stipulators for 
damages and costs cause the engagement of their stipulativns to be 
performed. 

And it is further ordered and adjudged that unless an appeal be 
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taken from this decree within the time limited by law and 
85 prescribed by the rules aud practice of this court the libel- 


lants have execution to enforce satisfaction of this decree. 
WM. J. WALLACE. 


(Endorsed :) U.S. circuit court, S. D. of N. Y. The New Jersey 
Lighterage Company vs. The Steam-Tug E. A. Packer, her engine, 
&c. Final decree. Benedict, Taft & Benedict, lib’l’t’s proct’s, 64 
Wall street, New York, N. Y. 


Str: Please take notice that we shall present the within decree to - 
his honor Judge Wallace for his allowance and signature on the 
18th day of Oct., 1886, at 11 o’clock a. m., at the court-room, in the 
P. O. building. 

N. Y., Oct. 13, ’86. 

Yours, &c., BENEDICT, TAFT & BENEDICT, 
Lib’?i’s Proct’s. 
To E. J. McCarthy, Esq., cl’m’t’s proct. 


Service of the within-proposed decree and notice of presenting 
saice is admitted this 13 Oct., 1886. 
E. D. McCARTHY, 


Cl’'m’t’s Proctor. 


Filed Dec. 4, 1886. 
TIMOTHY GRIFFITH, Clerk. 


From which decree the said claimant duly appealed to the Su- 
preme Court of the United States. 


U. 8. circuit court. 


86 Circuit Court of the United States for the Southern District 
of New York. 


Toe New Jersey LicgureraGe Company, Libellant, 
3 v8. 
Tue Sream-Tue “E. A. Packer,” Her Enatnes, &c., Whereof 
Joun Scutry is Claimant. 


Sirs: Take notice that John Scully, the claimant herein, hereby 
appeals to the Supreme Court of the United States from the final 
decree entered herein in the office of the clerk of this court on the 
4th day of December, 1886, and from every part thereof. 

(S’g’d) EDWARD D. McCARTHY, 
Proctor for Claimant. 


To Benedict, Taft & Benedict, proctors for libellants. 
To Timothy Griffith, clerk of the U.S. cireuit court for the south- 
ern district of New York. 


87 (Endorsed :) U.S. circuit court, southern district of New 

an York. The New Jersey Lighterage Company vs. The Steam- 

Tug “ E. A. Packer,” her engines, &c. Notice of appeal. Edward 

, D. McCarthy, claimant’s proctor, 50 Wall St, N. Y. To Benedict, 
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Taft & Benedict, libellant’s proctors, 64 Wall St., N. Y. To Timo- 
thy Griffith, clerk of the U.S. circuit court for the southern district 
of New York. 


We admit due and timely service of a copy of the within notice 
this 8th day of January, 1887. 
(S’g’d) BENEDICT, TAFT & BENEDICT, 
Lib’'lt’s Proctors. 
(File-mark :) U.S. circuit court. Filed Jan. 8, 1887. ‘Timothy 
Griffith, clerk. 


88 Circuit Court of the United States, Southern District of New 
York. 


Tue Steam-Tuae “ E. A. Packer,” Her Enaines, Tackie, Ap- 
PAREL, &c.; JoHN Scutty, Claimant and Appellant, 
ads. 
Tue New Jersey LIGHTERAGE Company, Libellant and Appellee. 


To the honorable the Supreme Court of the United States: 


The appeal of John Scully, the above-named claimant and appel- 
lant, respectfully showeth— 

That on the 29th day of October, 1880, the above-named The New 
Jersey Lighterage Company, a corporation, filed its libel in the dis- 
trict court of the United States for the southern district of New York 
against the above-named steam-tug E. A. Packer, her engines, &c., 
and also against the steam-tug Dr. John Wolverton, ber engines, &c., 

in a cause of collision, civil and maritime, for the recovery of 
89 damages alleged to have been sustained by it, said corpora- 

tion, to the barge “Atlanta” and her cargo by cullision with 
said steam-tugs E. A. Packer and Dr. John Wolverton off South 
ferry, East River, New York city, on the 15th day of October, 1880, 
and that process was duly issued against said steam-tug Dr. John 
Wolverton, but service was not made upon her, she having departed 
from the jurisdiction of said district court; that your petitioner duly 
appeared and bonded the steam-tug “ E. A. Packer,” which tug was 
within the jurisdiction of said court at the time, and your petitioner 
thereupon filed his answer to said libel, and such proceedings were 
had in the said cause that on the 13th day of May, 1884, a final 
decree was made and pronounced therein by the said district court 
dismissing the said libel with costs. 

That after such final decree the said libellant and appellee duly 
appealed therefrom to the circuit court of the United States for the 

southern district of New York, and the said cause was re- 
90 moved thereby into the said circuit court, additional testi- 

mony taken therein on behalf of said libellant, and the cause 
tried anew, and such proceedings were had in the said circuit court 
that afterwards, on the 4th day of December, 1886, the said eircuit 
court made its final decree in the said cause, whereby it was decreed 
that the said decree of the district court dismissing said libel be in 
all things reversed, and that the libellants, The New Jersey Light- 
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erage Company, recover the damages by them sustained, with costs, 
and which damages and costs were fixed at the sum of six thousand 
and forty-eight dollars and nine cents ($6,048.09), and that execu- 
tion issue therefor, as by reference to said decree will more fully ap- 
pear, which said decree of the said circuit court is, as this appellant 
is advised, erroneous and ought to be reversed. 
Wherefore this appellant appeals from the whole of said decree of 
said circuit court to the Supreme Court of the United States, and re- 
. spectfully prays that the decree of the said circuit court and the 
91 libel, answer, pleadings, depositions, evidence, and proceedings 
in the said cause may be sent to the Supreme Court of the 
United States without delay, and that the said Supreme Court will 
proceed to hear said cause anew, and that said decree of the circuit 
court and every part thereof may be reversed, and a decree made 
dismissing said libel with costs, or such other decree as to the said 
Supreme Court shall deem just. 
ated New York, December 13th, 1886. 
(S’g’d) : EDWARD D. McCARTHY, 
Proctor for Appellant. 


The toregoing appeal is hereby allowed: 


Dated New York, Jan’y 8th, 1887. 
(S’g’d) WM. J. WALLACE. 


(Endorsed): U.S. circuit court for the southern district of New 

York. The New Jersey Lighterage Company, libellant, against 

The Steam-Tug “ E. A. Packer,” her engines, &c., John Scully, 

92 claimant. Petition of appeal. Edward D. McCarthy, proc- 

tor for claimant and appellant, 50 Wall street, New York 

city. (File-mark:) U.S. circuit court. Filed Jan. 8, 1887. Tim- 
othy Griffith, clerk. 


93 U. 8. Circuit Court, Southern District of New York. 


Tue New Jersey LignreraGce Company, Libellant and Appellee, 
. : ag’ st 
Tue Sream-Tua E. A. Packer, Her Enatne, &c., Joun Scurry, 
Claimant and Appellant. 


It is hereby stipulated and agreed on behalf of the libellants and 
appellees and the claimant and appellant in the above-entitled ac- 
tion that the sum of seventy-five hundred dollars be deposited in 
the above cause in the Farmers’ Loan and Trust Company in the 
city of New York, which sum and the accumulation of interest on 
the same shall be as and for security for the damages and costs on 
the appeal of the claimant and appellant herein from the final. de- 
cree made and entered herein on the 4th day of December, 1886, to 

the Supreme Court of the United States, and that said sum 

94 shall not be withdrawn from said trust company except upon 
the joint consent of the proctors for the libellants and appel- 

-lees and the r for the claimant and appellant in this action or 
_ upon the order of this court. ; 
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But it is understood and agreed that if the claimant and appellant 
shall desire to withdraw said sum of seventy-five handvell dallas 
and all accumulations of interest thereon before the final determi- 
nation of this action he shall be at liberty to do so, upon giving 
good and sufficient security, as required by law, upon the said ap- 
eal, to be duly approved by this court, and the proctors for the 
ibellants and appellees will then join in a consent with the proctor 
for the claimant and appellant to draw such money from said trust 
company on said bond being so approved. 
The depositing of such sum of seventy-five hundred dollars shall 
operate and be a stay of all proceedings on the appeal herein from 
the said final decree in this case. 
95 The certificate issued by the said trust company for said 
sum shall be held by the said trust company, and for which 
certificate a duplicate receipt shall be given, and the said money so 
deposited shall be held subject to the joint consent of. the proctors 
in this case or the order of the court, as above provided and agreed. 
Dated N. Y., Dec. 20th, 1886. 
(Signed) BENEDICT, TAFT & BENEDICT, 
Appellee’s Proctors. 
EDWARD D. McCARTHY, 
Cl’'m’t’s Proctor. 


I hereby certify that there has been deposited with the Farmers’ 
Loan and Trust Company seventy-five hundred dollars, for which 
duplicate receipts have been issued. This deposit — in accordance 
with the terms of above stipulation. 3 


New York, 20 Dee’r, 1886. 
$7,500. THE FARMERS’ LOAN AND 
TRUST COMPANY, 
By WM. H. LEUPP, Sec’y. 


(Endorsed :) U.S. cireuit court,S. D.of N.Y. The New Jer- 
96 sey Lighterage Co. vs. Steam-Tug E. A. Packer, &c. Stipula- 
tion. Benedict, Taft & Benedict, appellee’s proctors, 64 Wall 
St., New York, N. Y. 
(File-mark :) U. S. circuit court. 
Griffith, clerk. 


97 By the Honorable William J. Wallace, judge of the circuit 
court of the United States for the southern district of New 

York, in the second circuit, to the New Jersey Lighterage Com- 

pany : 

Whereas John Scully, claimant of the steam-tug “ E. A. Packer,” 
her engines, &c., has lately appealed to the Supreme Court of the 
United States from a decree lately rendered in the cireuit court 
of the United States for the southern district of New York, in the 
second circuit, made in favor of you, the said New Jersey Lighter- 
age Company, against the said steam-tug “ E. A. Packer,” her engines, 
&c., and has filed the security required by law, you are therefore 
hereby cited to appear before the said Supreme Court, at the city of 


Filed Jan. 8, 1887. Timothy 
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Washington, on the second Monday of October next, to do and re- 
ceive what may appcrtain to justice to be done in the premises. 
Given under my hand at the city of New York, in the second cir- 
cuit, the eighth day of January, in the year of our Lord one 
98 thousand eight hundred and eighty-seven. 
(S’g’d) WM. J. WALLACE, 
Circuit Judge. 


(Endorsed :) U.S. circuit court for the southern district of New 
York. The New Jersey Lighterage Company, libellant, against 
The Steam-Tug “ E. A. Packer,” her engines, etc., John Scully, claim- 
ant. Citation. Edward D. McCarthy, proctor for claimant, 50 Wall 
street, New York city. To Benedict, Taft & Benedict, proctors for 
libellants, 64 Wall St., N. Y. Due and timely service of a copy of 
the within citation is hereby admitted. Dated N. Y., Jan’y 8th, 
1887. (S’g’d) Benedict, Taft & Benedict, proctors for libellants. 
(File-mark :) U.S. circuit court. Filed Jan’y 11,1887. Timothy 
Griffith, clerk. 


99 And inasmuch as the said several matters produced and 
given in evidence on the trial in said circuit court do not 
appear by the record of the decree of the said circuit court, the 
counsel for the said claimant has proposed and caused this bill of 
exceptions to be settled and signed as a record hereof acco-ding to 
the form of the statute in such case made and provided and the 
course and practice of the courts, and to be signed and ordered on 
file by the circuit judge. 

Dated this 19th day of October, 1887. 

WM. J. WALLACE. 


(Endorsed :) U.S. circuit court, so. dist. of N. Y. The New Jer- 
sey Lighterage Company, libellant, ag’t The Steam-Tug E. A. Packer, 
&c., defendant. Claimant’s proposed bill of exceptions. E. D. Mc- 
Carthy, proctor for claimant, 50 Wall St., New York city. 
100 Dueand timely service of within-proposed bill of exceptions is 

hereby admitted. Dated Oct. 12,1887. Within bill of ex- 
ceptions agreed to Oct. 14th, 1887. Benedict, Taft & Benedict, pr. 
for lib’t & appellee. E. D. McCarthy, proctor for appellant. Filed 
Oct. 19th, 1887. 


101 U.S. Circuit Court, Southérn District of New York. 


Tue New Jersey LIGHTERAGE aaa 


vs. 
Tue Steam-Tue E. A. Packer, &c. 


__ Claimant’s time to file bill of exceptions herein is extended five 

_ (5) days from date. 

Oct. 8, 1887. 

BENEDICT, TAFP & BENEDICT, 
Lnb’Vi's Proctors. 


~ 
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We hereby consent that the claimant’s time to file bill of excep- 
tions herein be extended one week from October 14, 1887, and that 
the time for the clerk of this court to make his return herein to the 
United States Supreme Court be extended one week from October 
14, 1887. 

N. Y., Oct. 13, 1887. 

BENEDICT, TAFT & BENEDICT, 
Labvt’s Proctors. 


(Endorsed :) U. 8. circuit court, southern dist. of N.Y. The New 
Jersey Lighterage Company, libellants, against The Steam-Tug “ E. 
A. Packer,” her engines, &e. Consent extending time to file bill 
of exceptions.. Edward D. McCarthy, proctor for cl’m’t, ap’e’t, 50 
Wall street, New York city. U.S. circuit court. Filed Oct. 14, 
1887. ‘Timothy Griffith, clerk. ! 


102 U.S. Supreme Court. 


Tue New Jersey LIGHTERAGE CoMPANY, ere: 
v8. 
Tue E. A. Packer, &c., Appellant. 

The time for the circuit court clerk to file the return on appeal 
herein to the Supreme Court is extended to and including October 
24th, 1887. 

| BENEDICT, TAFT & BENEDICT, 
Pro. for N. J. L. Co. 
EDWARD D. McCARTHY, 
Proctor for Appellant. 
N. Y., Oct. 2ist, ’87. | 


Endorsed: New Jersey Lighterage Co. vs. The E. A. Packer. Con- 
sent extending time of clerk to file return. U. 8. circuit court. . 
Filed Oct. 22, 1887. Timothy Griffith, clerk. | 


J03.  Unirep States or AMERICA, ie 
Southern District of New York, | ~~ 


I, Timothy Griffith, clerk of the circuit court of the United States 

| of America for the southern district of New 

Seal of U. S. Cireuit York, in the second circuit, do hereby certify 

Court, South.‘Dist. that the foregoing pages, numbered from one 

New York. ' to one hundred and two, inclusive, contain a 

true and complete transcript of the record 

and proceedings had in said court in the case of The New Jersey 

Lighterage Company, libellant & appellee, against The Steam-Tug 

“KE. A. Packer,” her engines, tackle, apparel, &c., John Scully, 

claimant & appellant, as the same remain of record and on file in 
said office. 

In testimony whereof I have caused the seal of the said court to 

be hereunto affixed, at the city of New York, in the southern dis- 
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trict of New York, in the second circuit, this 24th day of October, in 
the year of our Lord one thousand eight hundred and eighty-seven, 
and of the Independence of the said United States the one hundred 


and twelfth. 
TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U. S. No. 286. The 
Steam-Tug “E. A. Packer,” her engines, &c., John Scully, claimant, 
appellant, vs. The New Jersey Lighterage Company. Filed October 
27, 1887. 
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Supreme Court of the United $ 


October Term, 1890. 


No. 286. ; 


The Steamtug “E. A. PACKER,” her Engines, &c., 
JOHN SCULLY, 


* 


Claimant and Appellant, = / & 


VS. : | A 


* 


THE NEW JERSEY LIGHTERAGE COMPANY, 


Libellant and Appellee. : 
BRIEF ON BEHALF OF APPELLANT. | 


McCARTHY & BERIER, 
Proctors for Appellant. 
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THe New Jersey LIGHTERAGE 
CoMPANY, 
Libellant and Appellee, 


against 


The Steam-tug ‘‘E. A. PACKER,”’ 
&c., JOHN SCULLY, 
Claimant and Appellant. 


j 
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Brief on behalf of the ‘‘E. A Packer,” 
&c., John Scully Claimant and Appel- 
lant. 


The above cause is an admiralty action in rem, 
brought by the libellant as owner of the cargo on board 
the barge ‘‘ Atlanta,’’ lost through the collision herein- 
after referred to. 

The Atlanta left Roberts’ stores, East river, Brook- 
lyn, near Wall street ferry, about four o'clock in 
the afternoon of the 25th day of October, 1880, in tow 
of the steamtug Dr. John Wolverton, on a hawser 
about one hundred and fifty feet in length, bound for 
Commuuipaw, New Jersey. 

The weather was clear, and the tide running ebb, 
strongly. 


. 


At about that time the tug E. A. Packer was rounding 
the Battery from the North into the East river, having 
a barge, loaded with coal, lashed to her port side. 

The Packer, as found by the Circuit Court, was about 
600 feet off the Barge office, and heading E. by N.; 
and the ‘* Wolverton’’ about 1,500 feet distant from 
her, about in the middle of the East river, off Pier No. 
6, New York, and heading W. N. W. or W. by N., 
when the two tugs first sighted each other. 

The Packer was making somewhat in towards the 
New York shore, under a starboard wheel; and the 
Wolverton was heading so as to pass the Barge Office 
about 600 or 700 feet off. The Packer blew a signal of 
two whistles to the Wolverton as soon as she saw her, 
which the latter did not answer, and then starboarded 
her helm still more. 

The two tugs approached each other, on these courses, 
until about 200 feet apart, when the Wolverton, sud- 
denly, and without signalling, ported her helm ; thereby 
changed her course about five points, crossed the 
Packer’s bow, and so brought the port-side of her tow, 
the Atlanta, into collision with the bow of the coal 
barge alongside of the Packer. 


The error in the decree of the Circuit Court was in 
holding the Packer responsible for the collision, instead 
of finding that the collision was solely caused by the 
sudden and improper change of course on the part of the 
Wolverton. 

We were respondents in the Courts below, and claim- 
ants of the E. A. Packer, the steam-tug which was con- 
demned by the Circuit Court. 

On the hearing of this appeal no allusion will be made 
to any disputed fact, and, therefore, only a small part of 
our own testimony is presented. 

Any finding of the Circuit Court, which is supported 
by evidence, will be accepted as conclusive. 
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Indeed, we now rest our case on the findings of the 
Court below, subject, however, to the following ex- 
ceptions : 


(1.)—The tenth finding, (fol. 74,) which is merely in- 
ferential, is erroneous. 


(II,)—Additional facts, which were submitted by the 
respondents, should have been found, because they were 
material and ultimate, and were not disputed or ques- 
tioned. Indeed, they were given by the libellant s tes- 
timony. 


It is not unfair criticism to say that the findings, 
actually made, are meagre and insufficient. 


Thus: (1.)—The place of collision is not accurately 
given ; which is, necessarily, one of the most important 
facts in such a controversy as this is. 


(II.)—While the Court finds that our: opponent’s tug, 
the Wolverton, did port her wheel just before the col- 
lision, it is not declared how great this sheer, to star- 
board, was. This factis all important. The sheer is 
frankly conceded by the libellant’s witnesses, to have 
been jive points. Seeing that to port the wheel, at all, 
was an act contrary to the statute (vide eighth finding) ; 
was, presumptively, a proximate cause of the collision ; 
surely, it is of ‘‘ultimate’’ importance, to know how 
great was this misdirection. 

Had the Cireuit Court found the undisputed facts, 
herein, as we requested ; then it would clearly have ap- 
peared, that the tenth finding was wrong, and that 
danger of collision had nof been imminent, prior to the 
moment when our opponent threw his wheel to port. 


ee. 


(I1I.)\—Although the Court found that our tug, the 
Packer, starboarded her wheel as soon as the approaching g 
vessel was seen, and continued to starboard ‘still ti 
more”’ ; yet it is not found, how much she starboarded. : 

But we are as much to blame as anybody, forthis mis- 
chance. We did not request a finding on that subject, 
as we ought to have done. 

But the uncontradicted evidence of our opponent 
shows, that our sheer to port @. e.,towards the piers, was, 
at least, over five points; and it is believed that the | 
Court will permit us to cite this testimony, in order to ) 
elucidate any other points which may be in doubt. , 

) 


(1V.)—The Court found that the tug Wolverton was 
further out in the river, from the New York shere, than 
was the Packer, when the approaching vessels saw 
each other ; but, unfortunately, did not find how much 


further out in the river she was. 

Now, this is the most important fact in the } 
case, and it reposes on the uncontradicted testimony of . 
the libellant’s pilot. Had our proposed finding been 
given (fol. 63); then it would have been clear, to a 
demonstration, that the sole proximate cause of the 
collision, was the fact that the tug Wolverton ported 
her wheel, just before it occurred. 


a ee cE 


Neither is it unfair, to call attention to the opinion of l 
the Court below. It does not seem to cover the contro- 
versy. Taken in connection with the findings of fact, | 
(which are quite as narrow), it suggests that both were | a 
hastily, and immaturely, conceived. The censure of our 
pilot was undeserved. ‘This witness wilted, a little, ) é 
under cross-examination as many others have done ; but 


5 


he immediately put himself right, and, on the whole, 
gave a clear statement of facts. He was approved by 
the District Judge who saw and heard him. 


On the authority of’ The Francis Wright, we invite 
attention to the following findings of fact, that were 
proposed by us. We assert that they were material, 
and ultimate, and were sustained by the uncontradicted 
testimony of the libellant’s pilot. Had these findings 
been given by the Circuit Court, the libel must have 
been dismissed there, as it had previously been dismissed 
by the District Court. Thus: 


‘*(1.) The steam-tug Wolverton was, at or about the 
‘* same time, crossing the mouth of the East River from 
‘* a point at, or near, Roberts’ stores, Brooklyn. She was 
‘* hauling, on a hawser, the barge Atlanta, owned by the 
‘* libellant ; and the length of the hawser, between the 
‘*tug and tow, was not less than 150 feet. From the 
‘*stem of the tug Wolverton to the stern of the barge 
‘‘ Atlanta was not less than 300 feet. After leaving 
‘Roberts’ stores, Brooklyn, the course of the Wolver- 
‘* ton was about W. by N., and, ifheld unchanged, would 
‘* have brought up at a point below Communizaw dock, 
‘* Jersey City, and would havecleared the new Barge 
‘* Office, and the Battery, 600 or 7v0 ft.”’ (Fol. 61.) 

This request was renewed, (fol. 63), in almost the same 
language. 

It was refused. 

Our exception, to this refusal, is on page 54 (fol. 80), 
and reads as follows: 

‘This appellant also excepts, because the Circuit 
‘* Judge refused: to make the first proposed finding of 
‘* fact, submitted by the appellant. 


on) 


“The ground of the exception is, that the said pro- 
‘* nosed finding is based on, and supported by, the testi- 
‘mony of the libellant’s chief witness, to-wit, the pilot 
‘** of the Wolverton,and is not contradicted, or impugned, 
‘* by any testimony whatsoever. 

‘* Moreover, the facts contained in the said proposed 
‘first finding are conclusive in their character. and 
‘* strictly determine the question as to whether the tugs 
‘‘ were on courses crossing, and converging, to the 
** New York Shore.’’ 


Here is the testimony of the proposed finding, and 
alli of it. Thus: 


Schultz, pilot of the Wolverton, says (page 18 ef seq.): 


‘* When I first saw the Packer she was six or seven 
‘* hundred yards away, I should judge, will not be cer- 
** tain, but I think it about that. * * The Wolverton 
‘* (his own vessel) was then between Piers 2 and 3, New 
‘* York side, three or four or five hundred feet off, 
‘** about five hundred feet off, and then saw the Packer 
‘seven hundred yards off; then I was going down 
‘* gradually across the tide, probably heading for the 
‘“* Central Railroad, New Jersey, then I was about five 
‘*hundred feet off Pier 2 or3; then the Packer was 
‘‘ headed directly in the river—straight up the East 
‘river. We were not approaching each other head on 
‘* before the collision ; I straightened up on that hawser 
‘‘along the Brooklyn shore, and the barge went down 
‘* by me, and I turned around and came out to the East 
‘river, a little porting on New York, and heading for 
‘just below the Communipaw dock, a straight line 
“* from Roberts’ stores, clearing the Battery four or five 
‘‘hundred feet. * * * * * JT was abreast of Har- 
‘* beck’s stores before I got her swung on the hawser ; I 


‘* got up very near, as far as Harbeck’s store, before 
‘* 1 got straightened. 
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‘*My course then was 400, or 500, or 600 feet off Pier 
1. Just below Communipaw dock would be in a 
direct line from where we straightened out on the 
barge and where the collision occurred. I could take 
a straight course after I straightened on my hawser, 
and make for a little below the Communipaw ferry, 
and clear the Battery by 400 or 500 feet. My course 
was across and down the river on an angle. The tide 
was running straight, and we were bound in that 
course with the tide and a little angling across * [I 
suppose my compass course was about west northwest. 
**(). How does it happen that you got so near Pier 2 
as you have described, provided the course you were 
holding would carry you 400 or 500 feet clear of the 
Battery : 

‘If I said clear of the Battery, | madea mistake. I 
didn’t mean the Battery, it would carry us further 
off from the Battery than that. * , * It would 
be 600 feet off the Battery. * * * We would go 
175 feet further off from the Barge Office than from 
Pier 2. * * * Pier 1 is tothe eastward of the 
Barge Office about 150 feet. * * * From the time 


‘I straightened up I kepta steady wheel. * * * 


I did not endeavor to keep up stream; the tide wasn’t 
sending us out far enough for that; provided nothing 
got in the way, L intended to make a straight course 
from Roberts’ stores to a pointa little below Com- 
munipaw Ferry, * * * about 600 or 700 feet off 


‘the Barge Office ; about 600 feet probably. * * * 


‘*@. How near to Pier 6 did you come when you were 
abreast of it‘ 

‘*A. I don’t know how far. I suppose we were in 
the middle of the river when we came by Pier 6. 

‘*@. When you first saw the Packer about a quarter 


‘‘of a mile away from you she was about opposite the 


+s 


new barge office ? 


** A. I should think so as nearly as I can recollect 
**now ; yes, sir. 

**Q. And when you came into collision she was 
** where ? 

‘A. Off South Ferry slip, abreast of one or two 
‘* there. 

‘*Q. How far off South Ferry slip do you suppose the 
** collision occurred ? 

“A. I couldn't say exactly ; two hundred feet, I sup- 
‘* nose, off the end of the pier.” 

On page 23 the same witness corrects his previous tes- 
timony and says that his compass course was W by N. 

On page 24, replying to libellant’s advocate, he says: 
‘* Up to the time when I ported with my wheel there had 
‘* been no time when I was going parallel with the line 
** of the ends of the piers. * * * My course from 
‘** Roberts’ stores was bearing rather on to Pier 2, just 
** 400 or 500 feet off. From Roberts’ stores we crossed 
‘“‘the river to the westward. and northward, partially 
‘across the river. * * * My barge followed right 
‘‘afterme. We were going with the tide and so little 
‘* across it that the sag was not perceptible at all.” 


Let us now read the findings of fact. They were 
drawn with the utmost strictness against us; every 
possible doubt was resolved to our disadvantage. Nev- 
vertheless, when read in connection with the foregoing 
testimony (which fully sustains our proposed conclu- 
sions, and is the uncontradicted deliverance of our op- 
ponent’s chief witness), they show that collision was 
not imminent, when the Wolverton disobeyed the law, 
by porting her wheel. On-the contrary, they show 
that if both vessels had kept their respective courses, 


ee 


there would have been no collision ; because the Wol- 
verton would have gone far astern of the Packer. 

Says the Cireuit Court: (1.) When the vessels first 
saw each other, they were 500 yards apart, (Eighth 


Finding). 


(II.)-—At this time, the Packer was about 600 feet off 
the Barge Office, and was heading up against the tide. 
She, the Packer, was heading E. by N., (Eighth Find- 
ing). 


(III.)--At this time, the Wolverton was further out in 
the river than the Packer, and was héading about W. 
N. W. (Wrong; she was heading W. by N. Vide Sup.). 
(Eighth Finding). 


([V.) As soon as the Packer saw the Wolverton, she 
blew two blasts of her whistle. She was then under a 
starboard wheel, and making in, somewhat, towards the 
ends of the piers, but upon signalling the Wolverton, 
she starboarded her wheel still more, (Ninth Finding). 


(V.)—The Wolverton made no reply to the Packers’ 
whistle, but kept on, with unabated speed, till she was 
200 feet away, and then she ported her wheel (Ninth 
Finding). 


(V1.)—The collision occurred about 400, or 500 feet off 
the ends of the piers, just below the slip of the South 
Ferry.+ | 

Consider now, that the Wolverton was in the middle of 
the river when she was off pier 6 ; that she passed pier 2, 
some 400 or 500 feet away ; that she would have passed 
the Barge Office 600, or 700, feet off; is it not demon- 
strably clear, that there would not have been a collision, 
had both vessels kept their respective courses, from, and 
after the moment when they first saw each other ? 
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We have annexed to this argument, a diagram which 
is strictly correct, on the basis of the findings of fact. 
This diagram gives the positions of the vessels when 
they first saw each other, and when the barges came 
into collision ; it shows, also, the angle made by the 
Wolverton, when she ported her wheel. 

Our vessel was heading E. by N. into the East river, 
and ‘‘bucking”’ the tide undera starboard helm. Every 
revolution of the wheel brought her nearer to the piers, 
and, of course, further away from the point of possible 
intersection of lines of approach. 

Manifestly, the Wolverton had nothing to do but keep 
her course. She would then have gone at least 200 feet 
astern of the Packer. 

It falls to be considered, also, that the Packer had 
gone in at least 100 feet, while the Wolverton was ap- 
proaching her ‘‘ af unabated speed.”’ 

And the place of collision is where the Wolverton 
could never have been, had she kept her course. 


(I1.)}—She got there only by porting her wheel five 
points ( Vide infra). 


(1I.)—Her original course would have carried her 150 
feet further out, as her pilot repeatedly asserted. 

This conclusion follows on what we have already 
shown. 


Hanging upon this question, is our sixth proposed 
finding of fact, which had already been proposed in the 
fourth original request (fols. 62, 64). 

‘The porting of the Wolverton’s wheel, when she 
‘‘ was about 200 feet from the Packer, was a change of 
** four, or five, points from her course.”’ 

This request was refused. 
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Our exception to the refusal of this request, is at fol. 
81, and reads as follows: 
‘*The ground of this exception is, that the fact con- 


‘* tained in the proposed finding, is of the utmost im- 
‘* portance, and determines the whole controversy, to 
ss 


wit: that the tug Wolverton did,when she was about 
‘* 200 feet away from the Packer, change her course by 
‘* four or five points. It is a fact maintained, and sup- 
‘** ported, by the libellant’s chief witness, the pilot of the 
‘* tug Wolverton, and is not contradicted, or impugned, 
‘‘ by any other testimony.”’ 

Here is the testimony to support this exception, and 
the whole of it. Thus Schultz, the Wolverton’s pilot, 
replying to a direct question, says (page 18, fol. 23): 

‘*] put my wheel aport. I hadn't time for a whistle. 

‘*@. How much of a change in the course of the 
‘* Packer did she make on the starboard wheel ? 

‘*A. Four or five points. 

‘*(. How much of a change did your port wheel make 
‘fon your boat 4 

‘* A. About the same.”’ 

So there was a change of courses, according to pilot 
Schultz, of fen points ; our tug trying to get out of the 
way,(assuming, now, that they were on crossing courses, 
as the Court found that they were,) and the Wolverton 
following her. 

So, too, Mr. Schultz's excuse, for not having responded 
to our whistle, is invalid ; because the Court found that 
the tugs were 500 yards apart, when the Packer gave her 
first signal, and took a starboard wheel (fols. 73-74). 


Were we not entitled to this sixth finding proposed by 
us? That it was material, no one will deny. A change 
of course of five points, made by a vessel going 7 or 8 
miles an hour, is a serious change ; when it is made, con- 
trary toarule of navigation, itis fatal to any cause, 
if it is not explained. 


It is fair to presume, that the Circuit Court would 
have dismissed the libel, had the original course of the 
Wolverton, and her rank change of course, just before 
the collision, been duly considered. 

We show beyond any doubt, by the uncontradicted 
testimony of our opponent, that this collision could not 
have occurred, had the two vessels held their courses. 
Our proposed findings concentrate the testimony, and 
lead to no other conclusion. 

Closely connected with this fact,is its correlative ; that 
the Packer starboarded her wheel five points. There is 
no such finding of fact, and we did not request one. 


But still, the uncontradicted testimony of the fact is be- - 


fore you. Butif itis entirely disregarded, there is enough 
in the findings of the Court, to show the same thing. 

Thus: The Packer was making about two miles an 
hour, while the Wolverton’s speed was about seven 
miles an hour. (Sixth Finding ) 

The Packer was about 200 yards from the Barge Office 
when the vessels saw each other (Seventh Finding) ; slie 
was about 500 yards away from the Wolverton (Eighth 
Finding); and was making in, somewhat, towards the end 
of the piers ; the collision occurred 400 or 500 feet off 
the end of the piers, and just below the slip of the 
South Ferry. (Eleventh Finding). 

In other words, the Packer had gone in towards the 
piers, af least 100 feel, while the Wolverton was laying 
the intervening 500 yards behind her, and before she 
had ported her wheel. 

This amounts to the same result, as if the Court had 
found, that the Packer starboarded her wheel five points. 

If the Wolverton had not changed her course, she 
would have passed the Packer's starboard side, by 400 

Jeet, at least. 
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It is useful to consider, here, the question, why the 
W olverton changed her course. 

Upon the facts, as found, to wit; that the courses of 
the vessels were crossing, and converging, on the New 
York shore, this conduct was fatal, as well as unlawful, 
and inexplicable. 

The answerisobvious. Thus: the libel alleges, in sub- 
stance, that the approaching vessels had, each the other, 
on her own port. side. (Fol. 2, page 1). 

Schultz everywhere testifies, that the Packer and 
Wolverton had never been ‘*‘ head on ;”’ that the Packer 
seemed to be coming up the bay from Bedloe’s Island, 
and was making right for his port-side. Hence it 
was necessary fur him to port his wheel, in order to get 
out of her way. 

The District Court asserted, that Mr. Schultz had 
mistaken some other tug for the Packer (fol. 12, page 
8). 


Another most important conclusion of the Circuit 
Court, should be noticed here. 

‘‘There was nothing in the river to interfere with the 
‘* navigation of either vessel.’ 

In other words, the whole bay lay on the Wolverton’s 
port hand. 

W hen 500 yards away, the Packer was already onder 
a starboard-wheel, and making in ‘‘somewhat’”’ towards 
the piers. She gave the appropriate signal, fo which the 
Wolverton made no reply ; whereupon the Packer star- 
boarded ‘still more,’ because she rightfully believed 
that her neighbor's silence was equivalent to acquies- 
cence. The Packer, too, was burdened with a heavy 
tow, lashed to her portside. in the face of these facts, 
the Wolverton took a rank sheer to starboard! 
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It might be too much to say, that she ought to have 
starboarded her wheel by ahalf-spoke ; sheered the other, 
and thesafeway, just a half-point ; no,everything must 
betaken against us, on the conclusions below. We can 
assume nothing against our opponent, which hazards an 
argument; for our own vessel, nothing that is not ab- 
solutely demonstrable. Evenso: butthen the Wolver- 
ton was solely to blame, because she defied a mani- 
fest danger, by porting her wheel. 


- The purpose of the foregoing argument is to show that 
the inferential tenth finding of fact, ‘‘ that collision was 
imminent, &c.,’’ is wrong. 

This amounts to the same thing as to show, that the sole 
proximate cause of the collision, was the porting of her 
wheel by the Wolverton. : 

We made other requests, which were refused, although 
based on facts which were not disputed. We pass tliese 
over, because they add nothing to the force of the pre- 
ceding argument. It now becomes our duty to consider, 
whether on such grave exceptions, this Court can, and 
ought, to reverse the decree. 

It is nothing to say that the claimant was treated un- 
justly by the Circuit Court ; that the careful and studi- 
ous opinion of the District Judge is an unanswerable 
argument for us; that the libellant’s testimony exoner- 
rates the Packer from the fault attributed to her by the 
Circuit Court, seeing that his charge was based on the 
assertion that the tugs were approaching port to port, 
while the Circuit Court condemned the Packer, because 
she had the Wolverton on her starboard side. We 
must enforce the proposition that, if material requests 
were denied, and the exceptions show, that they were 
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supported by uncontradicted testimony, then there must 
be a reversal. 

This case seems to be within the principle of the 
Francis Wright (105 U. 8S. R., 381), where the Court 
said : 3 

‘Tt is undoubtedly true that if the Circuit Court 
‘* neglects or refuses, on request, to make a finding one 
‘‘way or the other ona question of fact material to 
‘*the determination of the cause when evidence has 
**been adduced on the subject, an exception to such 
‘** refusal taken in time and properly presented by a 
‘** Bill of Exceptions, may be considered here on ap- 
sé peal. * ? 

‘*The refusal to find would be equivalent to a ruling 
‘“‘that the fact was immaterial * * * This is 
‘*a question of law and a proper subject for review in 
‘‘an appellate Court. But this rule does not apply to 
‘* mere incidental facts, which only amount to evidence 
‘* bearing on the ultimate facts of the case. Questions 
‘* depending on the weight of evidence are, under the 
‘* law as it now stands, to be conclusively settled below, 
‘Cand the fact in respect to which such an exception 
‘*may be taken must be one of the material and ultim- 
‘‘ ate facts on which the correct determination of the 
‘* cause depends.”’ 


In the case of Merchants Ins. Co. os. Allen (121 U. S., 
R., 71), the foregoing principle was affirmed. In both 
cases the Court, in effect, says: If the fact embraced 
in a request is incidental, or is useful merely as evi- 
dence of' a more important fact, an exception based on 
it, will not be considered here. But, if the fact is 
material, and ultimate, the exception covering it will be 
considered, because it presents a matter of law. 

And this means, we presume, that consideration of 
such a material, and ultimate fact, must lead to a re- 


vesal of the decree ; the obvious purport of the words 
** material and ultimate,’’ is nothing less. 

Because if, in a given case, the Circuit Court refused a 
material, and ultimate, request, which was supported by 
uncontradicted evidence, we must presame that it did 
so for the reason that this fact was deemed to be inci- 
dental, merely, we ouglit not to say, that the action of 
the Court was capricious, or malicious, or designedly 
destructive of justice. 

Now, when this Court, on review, says that the fact 
was material, and ultimate, it intends to say that the 
decree of the Circuit Court was wrong. 

Whether a difference of meaning is carried by the 
words ‘‘material’’ and ‘‘ultimate,”’ in the former 
opinion of this Court, we do not know. 

It is not easy to see that there is any difference. 


A material fact weighs as much as an ultimate one. 
But, if it is conceded that ultimate means determining, 
conclusive all-controlling; even so, these exceptions, 
(the two heretofore presented), do contain such ultimate 
facts. They prove that the collision could not have 
happened, if the Wolverton had not changed her course 
jive points, by porting her wheel. 


The Circuit Court erred when it held that: 


‘‘It was the duty of the Packer to port her wheel 
*‘and stop and reverse her engine in time to avoid the 
** collision.’’ (Second Conclusion of Law, page 52). 

The libellant asserted, that the tugs were approacling, 
port to port; the claimant asserted, that they were ap- 
proaching starboard to starboard (see the libel and the 
answer), and so the District Court held (fol. 12, page 8). 
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But the Circuit Court said that they were approach- 
ing starboard to port; that our tug had the Wolverton 
on her starboard hand; that, consequently, it was her 
duty to keep out of the way, and that of the Wolverton 
to keep her course. | 

There is some evidence to support the finding of an 
intersecting approach, although very slight, and con- 
trary to the respective pleadings. We are, therefore, 
bound by it. But it was error of law to say, that the 
Packer was obliged to keep out of the way, by going 
in one direction only. 


(I1.)\—If it was her duty to keep out of the way, then 
she had the right to choose her road. 

It would be arbitrary to impose a duty, and, at the 
same time, to limit the discharge of it, by an anticipa- 
tory rule. 


(II.)—If any rule of a subordinate body, say of the 
Board of Inspectors, prescribed a particular course, it 
would be invalid, because it would be contrary to the 
spirit of the 19th rule of navigation. 


(IIT. )—Nor does the Inspector’s diagram of the so 
‘alled 5th situation, upon which the Circuit Court prob- 
ably relied, have the force of a rule. 

It is advisory merely ; and the diagram of the 5th 
situation is nota plan, which correctly shows the ap- 
proach of these vessels. 

(The whole subject is carefully discussed in the opinion 
of the District Court. See, particularly, pages 7 and 8, 
fols. 10--12.) 


(1V.)—But, it we waive the foregoing considerations, 
still the 24th rule permits deviation from any previous 
rule, when circumstances seem to justify deviation. 

This was an exceptional case. The Packer had come 


ie 


atest aiatet\n tliahnte tteahis hanes ame a 


down the North River, and was rounding the Battery, 
on her course of E. by N., ‘‘ heading up into the East 
river.’’ 

She was stemming the strong ebb-tide. On her port- 
side she carried a heavy tow, whose momentum would 
make her sag inshore. She saw the Wolverton in the 
middle of the river, coming at high speed, with a hawser- 
tow dangling behind her. She was bound to see, that 
the Wolverton’s course, if continued, would carry the 
Wolverton further away from the piers than the Packer 
could, at any time, be. 

Assuming, now, that a port-wheel would have been 
obedience to the rule, ordinarily ; was not this a case of 
‘* special circumstances ’’ ¢ 

If the Packer had ported her wheel, and the other had 
continued her course, as she was bound to do, the 
chances of collision would have been multiplied. She 
could not, easily, have circumnavigated the Wolverton. 

A starboard wheel offered an absolutely safe course, 
if the Wolverton had observed the law. 

The diagram, herewith submitted, illustrates the fact. 


(V.)—As soon as the Packer saw the other vessel, she 
declared that she wonld starboard her wheel, and go in 
still further. 

No reply was given to this signal. The Wolverton 
held her course, and the Packer had sufficient reason to 
believe that she would continue thereon. Silence, in 
such a case, meant acquiescence. 

Suppose, however, the Packer fell in doubt, because 
her opponent had not replied to her signal; what was 
she to have done? 

She was already further in, than the Wolverton ; she 
was making in still more, there was no possibility of 
collision, if the courses were held. 

It was her duty, therefore, to keep her sheer. 
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To have stopped, and reversed, was needless, and 
would have been dangerous, considering the speed of 
the Wolverton. 


(VI.)—The Circuit Court erroneously held, in the law- 
conclusion now criticised, that the Packer ought to have 
stopped, and reversed. 

Until the Wolverton ported her wheel, no reason ex- 
isted to do such a thing; to have done it, would have 
been a culpable mistake ; after the Wolverton had 
ported her wheel, it was too late. 

The Packer did then execute the maneuver, but it was 
in vain, as would have been anything possible for her to 
do. 


The supreme fact is, that the Wolverton committed a 
flagrant fault. She recklessly disobeyed the rnle of na- 
vigation. 

She had miles of free water on her larboard side ; she 
had the facility of keeping off. For her to have star- 
boarded her wheel one-half point, or less, would, how- 
ever, have required some slight effort. 

So, she must be excused, it will be urged, for this 
omission of duty. 

But how can she be excused for not having kept her 
course! For the gross fault, of having hauled her tow 
athwart the Packer’s bow! 

Certainly, the all sufficient answer, which her pilot 
made, was, that the tugs were approaching, port fo 
port. 

But the libellant is as strictly bound by the findings 
of fact, as we are; and one of these is, that the approach 
was starboard to port. 

On the other hand, whatever is said against the Packer 
is conjectural ; she might have gone out under a port 


wheel; she might have sooner stopped, and reversed, 
&e. 

But there is no need to take steps to avoid a collision, 
-until a collision is imminent (the Scotia 14th Wall., 
180-181); and some latitude should be given to naviga- 
tors, or they must give up their trade. 

To lay down an iron rule, which must be followed, is 
really to condemn, by anticipation, any vessel unfortu- 
nate enough to fall into a collision. 

When a collision, easy enough to have been avoided, 
occurs, it is not righteous to let free the vessel guilty 
of glaring fault, and to condemn the other, on vague 


conjecture. 
The Manistee (7th Biss., 37). 


Fault is not to be presumed. It must be shown 


affirmatively. 
The L. P. Dayton (120th U. 8. R., 337). 


The libellant was under obligation to show, that both 
tugs were to blame, or one of them. 

A strong presumptive case was made against the Wol- 
verton, because she was shown to have needlessly broken 
a rule of navigation. 

We deny that the Packer was under obligation to port 
her wheel ; we say, too, that her failure to do so was not 
a proximate cause of the collision. 

We ask for a reversal of the decree of the Circuit 
Court. Ve au 
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McCarthy A BERIER, 
Proctors of the Claimant, 
50 Wall street, 
New York City. 
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Joun Scu.ty, 
Claimant and Appellant 
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Tue New Jersey Liguteraar Co., 


Tibellant and Appellee. 


POINTS FOR APPELLEE, 


The libel in this case was filed by the New Jersey 
Lighterage Co., owner of the Barge Adlanta, and 
carrier of her cargo of sugar, against the steamtug 
E. A. Packer, and the steamtug Dr. John Wolverton, 
to recover the damages sustained by reason of a col- 
lision between the Atlanta and a barge in tow of 
the Packer, which occurred in the afternoon of October 
25th, 1880, off the Battery, in the harbor of New York. 

Process was issued against both of the tugs, but only 
one of them, the Packer, was seized, the Wolverton 
having left the jurisdiction. The owner of the Packer 
appeared and answered, and the cause was tried as to 
the Packer alone. The District Court decided that 
the Packer was not in fault, and dismissed the libel. 
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The libellant appealed to the Cireuit Court, which 
reversed the decision of the District Court, and gave a 
decree against the Packer, and her owner has brought 
this appeal. 


FACTS OF THE COLLISION. 


The Adlanta was being towed by the Wolverton 
from Roberts’ Stores, in Brooklyn, to Jersey City. 
She was towed on a hawser about fifteen to twenty-five 
fathoms in length. Her master, Parker, was steering 
her after the Wolverton. The tide was ebb. The 
Packer had brought two or three boats from Port 
Johnson, and had towed them up the North River to 
pier 9, where she left one or two, and came down the 
river again with one barge on her port side. She 
came round the Battery, as she alleged, about two 
hundred yards from the shore. Off the Battery, when 
the tide is ebb, there is an eddy between the North 
River tide and the East River tide. She rounded the 
Battery till she passed through this eddy. As she 
reached the edge of the ebb tide coming out of the 
East River, it must strike her on her port bow and 
swing her head off shore and carry her farther off, until 
in time the effect of her starboard helm would straighten 
her up against that ebb tide. Having done this, she 
was, as she says, off pier 1, East River, going slowly 
because “it was difficult for her to make head with her 
tow against the tide” (fol. 5), z. ¢., the East River tide. 

She then saw the Wolverton some 500 yards away, 
much farther out in the river, coming across from 
Brooklyn. She had the Wolverton and her tow on her 
starboard side, while the Wolverton and the Atlanta 
had the Packer on their port side. 

In this situation, it was the duty of the Packer to 
-keep out of the way. Of course, if she undertook to 
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do this by going ahead of the Wolverton, she did it at 
her peril, because she chose the more dangerous of the 
two modes possible to her. The Inspectors’ Rules 
required her to keep back and port her wheel and pass 
under the stern of the Wolverton and her tow. 

The Packer was in charge of “a very ignorant pilot,” 
(fol. 69) and he chose the wrong course. He did not 
stop or check his engine, but put his wheel to starboard 
and kept on. The pilot of the Wolverton ported his 
wheel and kept on. The pilot of the Packer when 
within about two hundred feet reversed his engines and 
the Wolverton crossed clear ahead of him, but the 
Atlanta was struck broadside on by the barge in tow 
of the Packer, and from the effects of the collision she 
had to be beached, and she and her cargo of sugar 
sustained severe loss. 

The Packer blew two whistles twice, but received no 
answer from the Wolverton. 


FIRST POINT. 


If the Wolverton were also before the Court, the 
owners of the Atlanta would have but little burden in 
this case. The Atlanta is not claimed to have been in 
fault, for though in the answer of the owners of the 
Packer in the District Court some charge of fault is to 
be found, yet in the Circuit Court it was abandoned, 
and no finding of fault on her part was requested, either 
as fact or law (Proposed Findings, fol. 59 to 63). If 
therefore both tugs were before the Court, they could 
be left to fight out between themselves the question 
whether the collision was caused by fault on the part of 
both tugs, or of either of them alone. 

But as the Packer alone is before the Court, the 
question is reduced to the inquiry whether there was 
fault on the part of the Packer. And the owners of 
the Atlanta must bear the burden of showing that 
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there was fault on the part of the Packer. This bur- 
den they cheerfully assume. 


SECOND POINT. 


The courses of these vessels were crossing, and the 
Packer had the other on her starboard side. 


a. The courses of the two vessels were as follows: 
the course of the Wolverton was about W. N. W., and 
that of the Packer about E. by N., a difference of three 
points. 

These courses are found in the eighth finding (fol.-73). 
The finding as to the course of the Packer is not ex- 
cepted to (Second Exception, fol. 77). And as to the 
heading of the Wolverton, which in that exception is 
claimed to have been W. instead of W.N.W. Schultz 
evidence as to his course makes it if anything N. W. by 
N., as the Circuit Judge first found it to be. 


THIRD POINT. 


Now where vessels are on crossing courses, the rule 
of the law is that the one which has the other on her 
starboard side, must keep out of the way of the other 
vessel. 

She must take the necessary measures to accomplish 
that result, and she is chargeable with fault if she does 
not. | 

The Packer was bound therefore to take seasonable 
measures to avoid the Wolverton and the barge. Under 
the Inspectors’ Rules she was bound to port her wheel 
and pass astern of them. She did not do this, but 
undertook to do the contrary. She failed in her en- 
deavor, and the conclusion that she was in fault and 


. — for the damages follows. 
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FOURTH POINT. 


None of the exceptions filed by the claimants to the 
findings of the Circuit Court are valid. So far as the 
exceptions relate to the findings of fact, in order to 
make the exception good, it must appear that there was 
no evidence to sustain it. But no ‘such thing does 
appear. 


a. The first exception (fol. 77) is to that part of the 
7th finding of fact which holds that the Packer was 
200 yards out from the shore when she saw the 
Wolverton, and that she was heading against the tide. 

But the answer of the Packer averred that, 
“as she was rounding the Battery she was 
not more than 200 yards, or about that 
distance from the New York shore” (fol. 4), 
and that it was very difficult for her “ to make 
head with her tow against the tide,” and that 
as she was rounding the Battery she saw- the 
Wolverton (fol. 5). Instead of its being 
undisputed that the Packer was in slack 
water, Slover, the pilot of the Packer, testified 
otherwise (fol. 30, 31, 32 and 35), and so 
did Schultz (fol. 56). The evidence of James 
S. Purnell (foi. 32) also sustains the finding. 


b. The second exception is to the 8th finding that 
the tugs were on crossing courses, converging towards 
the New York shore, the Packer having the Wolverton 
on her own starboard bow, and the Wolverton heading 
W.N.W. But there was evidence to sustain each of 
these facts. 

Slover testified that the Packer was going up against 
the ebb tide (fol. 31), and the Wolverton was on his 
starboard bow, and that she had the Packer on her port 
bow (fol. 31, 34, 37). And Schultz gives the course of 
the Wolverton as “W. by N., or W. N. W” (fol. 28), 
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and says the Packer was heading “ right up against the 
tide ” (fol. 56 and 28). 

If the Packer was heading up against the tide, having 
the Wolverton on her starboard bow, and the Wolverton 
was heading W. N. W., their courses must have been 
converging towards the New York shore. 


¢. Exception is also taken to the 8th finding that the 


Wolverton was farther out from the New York shore 
than the Packer. 
But the Packer's answer so alleged (fol. 5). 


d. The third exception is to the finding that when 
the Wolverton ported her wheel, danger of collision 
was imminent. | 

Schultz says that the Packer was ahead of 
his port bow about 300 or 400 yards off when 
he saw her, and that she starboarded her wheel 
and changed her course across his bow four or 
five points, whereupon he ported (fol. 23). 
This is abundant to show that danger of 
collision was imminent. 
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e. The fourth exception is to the finding that the 
place of collision was 400 or 500 feet instead of 200 
feet, off the ends of the piers. 

Parker testified that the place of collision 
was 200 or 300 yards from the Barge office 
(fol. 19 and 20). Ackerly said about 300 
yards off pier 1 (fol. 30). James E. Purnell 
said about 300 feet (fol. 32). 
James §. Purnell said about 350 feet (fol. 
33). 
Aside from the evidence as to the courses 
of the two vessels, here is abundant evidence 
to sustain the finding. 
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J. The fifth exception is to the finding that there 
was no local usage of navigation applicable to the situa- 
tion of the vessels when they discovered each other. 

But Connors (fol. 41), Devine (fol. 41), 
Simms (fol. 43) and Gavin (fol. 43) all so 
testified. 


g. The sixth exception is to the 13th finding as being 
contrary to the fact. 
But Hansell testified that the line between 
the ebb tide and the slack water was 400 feet 
at least out from the Barge office (fol. 51), 
and Slover testified that the Packer was not 
in the eddy (fol. 35). 


FIFTH POINT. 


Nor are the exceptions to the conclusions of law 
contained in the seventh exception any more valid. 


a. The first conclusion of law is excepted to because 
the tugs were not on crossing courses. But the fact 
has been found that they were on crossing courses. 

It is also excepted because (it is claimed) the Packer 
did observe her duty of keeping out of the way. 

But the vessels being on crossing courses, as shown 
in the diagram (p. 34), the boat A, which represents 
the position of the Packer, is required to avoid the 
other by Statute, and by the Inspectors’ Rules. And 
by the Inspectors’ Rules the Packer was required to 
port her helm and go under the stern of the Wolverton 
and her tow, instead of starboarding and trying to cross 
her bows. 


6. The exception to the second conclusion of law is 
fully answered by the same considerations. 
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SIAZATH POINT. 


The eighth exception is that the findings of fact do 
not sustain the conclusions of law. 

This exception does not state the findings accurately. 
It states that the courses of the vessels were “starboard 
to starboard,” whereas in the eighth finding it is found 
that “the Wolverton had the Packer on her port bow.” 

It is also found that when the vessels were 500 yards 
apart and so crossing, the Packer starboarded her 
wheel, and ran without checking her speed till within 
200 feet of the Wolverton. 

That a vessel whose duty it was to avoid the other 
should do this, clearly charges her with fault. 

And the case of Zhe Galatea (92 U. 8. 439) is an 
authority to show that by reason of the tide as well as 
of crossing courses, it was the duty of the Packer to 
avoid the collision. 


SEVENTH POINT. 


There was no error in the refusals to find. 


a. The ninth exception is to the refusal to find the 
first (additional) proposed finding. 

This finding appears to present a request to the 
Court to put a certain construction on the evidence of 
Capt. Schultz which is not a necessary nor a reasonable 
one. 

His first statement was that he crossed the river to a 
point two or three hundred feet off from pier 2 or 3, 
which is contrary to this proposed finding. And there 
‘was plenty of evidence to oppose to this proposed find- 
ing as to distances. Al] the evidence, for instance, 
which put the Packer on the Wolverton’s port bow. 

-) And, moreover, the chart shows that the course which 
- the Court was asked to find was an impossible one. A 
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line from Roberts’ Stores to Communipaw ferry crosses 
the Battery. 


6. The tenth exception is to the refusal to find the 
third (additional) proposed finding. 

The same answer holds good to this as to the pre- 
vious one. 

It is a quite sufficient suggestion that both of these 
proposed findings overlook the fact testified to by 
Schultz, that when he started he went up the river in 
the eddy tide as far as Harbeck’s Stores, and started to 
cross the river from Harbeck’s Stores and not from 
Roberts’ Stores (fol. 25). 


c. The eleventh exception is to a refusal to find the 


fourth finding as to the set of the ebb tide. 


Evidence is given as to the set of the ebb tide off 
Roberts’ Stores (fol. 29), that is, on the Brooklyn side 
of the river; but that was utterly immaterial to the 
question in the case. | 


d. The twelfth exception to an alleged refusal to find 
the fifth .proposed finding has no foundation. The 
Court did find it in substance (6th and 8th findings). 


e. The thirteenth exception to a refusal to find how 
much the Wolverton changed her course under her port 
wheel is untenable, because it is not of the slightest 
consequence. The distance was only 200 feet. The 
faults which caused the collision had all been committed 
before that. 


f. The fourteenth exception to a refusal to find the 
seventh proposed finding is untenable. 

There was abundant evidence that the place of col- 
lision was farther out than 200 feet as the proposed 
finding stated. 
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Parker said “two or three hundred yards” (fol. 19). 
Ackerly said “about 300 yards” (fol. 30). 

James E. Purnell says “about 300 feet” (fol. 32). 
And James S. Purnell says “about 350 feet” (fol. 33). 


EIGHTH POINT. 


I have not thought it necessary to take time to dis- 
cuss the opinion of the District Judge in this case. 
The facts, as he found them to be, were so different 
from the facts as found by the Cireuit Judge, that there 
is little in it which bears on the questions of law in the 
case here. 

One consideration may well be adverted to, viz., that 
the decisions of the District Court in Pennsylvania, and 
of the Circuit Court of the Third Circuit are in accord 
with the decision of the Circuit Court in this case. 


NINTH POINT. 


The decree of the Circuit Court should be affirmed 
with costs. 


ROBERT D. BENEDICT, 
Proctor and Advocate for Libellant. 
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GERTRUDE H. HARDIN VS. CONRAD N. JORDAN. = 1 
1 Pleas in the circuit court of the United States for the north- 


ern district of Illinois, held at the United States court-rooms, 
in the city of Chicago, in the district aforesaid, before the Hon. 
Walter Q. Gresham, judge of the United States cireuit court for the 
seventh circuit, on Monday, the eighteenth day of January, 1886, 
in the December term of said court, in the year of our Lord one 
thousand eight hundred and eighty-five, and of our Independence 


the one hundred and tenth year. 
WM. H. BRADLEY, Clerk. 


GerTRUDE H. Harpin 
v8. 18197. Ejectment. 
ConraD N. JorDAN. 


NortHERN District or ILLINOIs, 8s: 


Be it remembered that on the fourth day of December, 1882,there = 
was filed in the office of the clerk of the circuit court of the United - 
States for the northern district of Illinois, at Chicago, in said dis- 
trict, a bond for costs and a transcript of record from the superior 
court of Cook county, Illinois, in said above-entitled cause; which 
said bond and transcript are respectively in the words and figures 
following, to wit: 


2 UNITED STATES OF AMERICA, | .. . 
. Northern District of Illinois, | 


Circuit Court. December Term, A. D. 1882. 


G. H. Harpin 
CAS In Kjectment. 
C. N. JoRDAN. 


I enter myself security for costs in this cause, and promise to pay 
all costs which may accrue to the opposite party in this action orto — 
uny of the officers of this court; and, in default of payment by the 
def’t of any costs ordered or adjudged to be paid by him, I hereby 
agree and stipulate that execution may issue against my property 
for any costs taxed against him. 

Dated this fourth day of December, A. D. 1882. 


JOHN I. BENNETT. 
Endorsed: Filed Dec. 4th, A. D. 1882. Wm. H. Bradley, clerk. 
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DIX VS. CONRAD N. JORDAN. 


3 he Transcript. 


Unitep States or AMERICA, \ oh 
State of Illinois, County of Cook, { ** 


Pleas before the Honorable Sidney Smith, one of the judges of the 
superior court of Cook county, in the State of Illinois, holding a 
branch court of said court, at a regular term of said superior court 
of Cook county, begun and holden at the court-house, in the city 
of Chicago, in said county and State,on the first Monday, —e 
the sixth day, of November, in the year of cur Lord one thousan 
eight hundred and eighty-two, and of the Independence of the . 
United States of America the one hundred and seventh. 


Present: The Honorable Sidney Smith, judge of the superior 
court of Cook county; Luther Laflin Mills, State’s attorney ; Orrin 
L. Mann, sheriff of Cook county. 

Attest: JOHN J. HEALY, Clerk. 


Be it remembered that heretofore, to wit, on the second day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-two, there was filed in tlie office of the clerk of the superior 
court of Cook county a certain declaration, which is in words and 
figures following, to wit: 


4 Strate or ILtrnors, 
Cook County, f° 
Superior Court of Cook County. November Term, 1882. 


Gertrupe-H. Harpin 
v8. Ejectment. 
JosepH P,. Orp and Japrez A. SMALE. 


15) east, of 
And, the plaintiff being so thereof possessed, the defendants after- 

ards, to wit, on, etc., entered into such part of said tenements which 
} east of the north and south section line between sections seven- 
and eighteen (18), in said township extended south, and 
the east and west section line between sections numbers 
ware pe extended east, and west of the north 


ag pal meridian; which said tene- 


running through sections seventeen (17) 


¥ t ; » 
rte, Z 


: 
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GERTRUDE. H. HARDIN VS. CONRAD N. JORDAN. 


and twenty (20), in said township extended south, and south 
5 of the east and west half-section line running through said 

sections nineteen (19) and twenty (20) extended, and now un- 
lawfully withhold from the plaintiff the possession thereof, to the 
damage of the plaintiff of ten thousand dollars, and therefore she 


brings her suit, &e. 
BARTON & CHAMBERLAIN, 
Plaintiff's Attorneys. 


And on the day and year last aforesaid, to wit, October 2nd, 1882, 
there issued out of the office of the clerk of said court the people’s 
writ of summons; which writ, with the return of the sheriff thereon 
indorsed, is in words and figures as follows, to wit: 


STATE OF ogg 
Cook County, 


The people of the State of Illinois to the sheriff of said county, 
Greeting : 


We command you that you summon Joseph P. Ord & Jazeb A. 
Smale, if they shall be found in your county, personally to be 
and appear before the superior court of Cook county on the first day 
of the term thereof, to be holden at the court-house, in the city of 
Chicago, in said Cook county, on the first Monday of November 
next, to answer unto Gertrude H. Hardin iu a plea of ejectment to 
the damage of said plaintiff, as it is said,in the sum of ten thousand 
dollars; and have you then and there this writ, with an endorse- 
ment thereon in what manner you shall hive executed the same. 

Witness John J. Healy, clerk of our suid court, and the seal 
thereof, at Chicago aforesaid, this 2nd day of October, A. D. 1882. 


[SeAL.} JOHN J. HEALY, Clerk. 


6 Pd. Served this writ on the within-named defendant, 
Joseph P. Ord, by reading the same to him this 24th day of 
October, 1882. The other defendant not served, by order of pl’ff’s 


att’y. 
O. L. MANN, Sheriff, 
By ELIAS SHIPMAN, Deputy. 


And afterwards, to wit, on the 13th day of November, in the year 
last aforesaid, to wit, A. D. 1882, there were filed in the office of the 
clerk of said court a certain stipulation, two appearances, motion, 
petition, and bond, which are in words and figures as follows, to wit: 


Superior Court of Cook County. November Term, 1882. 


GertTrupe H. Harpin 
v8. 84147, 7990. Ejectment. 
JoserH P. Orp and J. G. SMALE. 


GertTRuDE H. Harpin | 
7 v8, 84148, 7991. Kjectment. 
Joseph P. Orv and Tomas Casu. 


- Gertrupe H. Harpin : 
vs. 84149, 7992. Ejectment. 
JoserH P. Orp and Bensamin FOGLt1. | 


7 GeRTRUDE H, HarpIn 
v8. 84150, 7993. Ejectment. 
JosEPH P. Orp and Kittam SMITH. 


Whereas the said defendants other than said Joseph P. Ord in said 
several cases were the tenants of said Ord and held under him; and 
whereas the said Ord made conveyance of the several tracts involved 
in said suits prior to service’on him to Conrad N. Jordan, of New 
York city, who, by virtue of said conveyance and assignment of 
leases, is the landlord.of said defendants other than said Ord; now, 
it is agreed that on the first day of the next November term of said 
court or within ten days thereafter the appearance in writing of said 
Ord and said Jordan shall be entered in each of said suits, as well ae 
the appearance in writing of each of said other defendants in the 
suits to which they are respectively made parties, for the sole pur- 

age of substitution, as herein provided; which said appearance shall 
_ be signed by the parties themselves and shall authorize and accept 
the substitution hereinafter mentioned ; whereupon an order of court 
shall be entered in each of said causes.substituting the name of Con- 
rad N. Jordan as sole defendant in each and every of said causes in 
place of said Ord and said several other defendants, but such order 


ee and such substitution shall not cut off the plaintiff from any right 
she has acquired mening the seyeral interests in said land, if any, 
a 


_ held by said defetidants by reason of having instituted said suits, 


and no judgment for costs or damages or other personal judgment 


= shall be taken against said Ord unless it:shall appear on the trial 


ae hereof that he then,retains or holds ‘some interest in said 
8 lands adverse te, Plaintiff, and in that case the said Ord shall 
a | be made party efendant in said causes and his appearance 
entered therein instanter. 
y . , Her A 
J. P. ORD. 
J. T. & F. LL. BENNETT, 
Att’s for C. N. Jordan. 


' te 


ras 


me. 
Superior Court. Nov. Term, 1882. 


STATE OF ILLINo!Is, | as 
Cook County,- ; 


GERTRUDE H. HARDIN .- 
~ 98. Ejectment. 
| JosepH P. Orp and J. G. SMALE. 
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I do hereby enter my appearance in the above-entitled cause and 
waive service of process therein, provided I am substituted as sole 
defendant in said cause in place of Joseph P. Ord and J. G. Smale. 

J. I. & F. I. Bennett are authorized to appear as my attorneys for 


the purpose of said substitution and other pur 
CONRAD N. JORDAN. 


Superior Court. Nov. Term, 1882. 


SraTE OF ILLINOIS, | is 
Cook County, jf 


Gerrrupe H. HArpIN ' 
v8. Ejectment. 
i) Joserpn P. Orp and J. G. SMALE. 


We do hereby enter our appearance in the above-entitled cause 
| for the sole purpose of having Conrad N. Jordan, of New York city 
(who is the landlord of said J. G.Smale and the grantee prior to service 
. herein of said Ord), substituted for us and both of as as sole defend- 
ant in the above cause, hereby consenting and insisting upon said 
substitution. J. I. & F. I. Bennett are authorized to appear for us 


. 


and see that said substitation is made. 
J. P. ORD. 
J. G. SMALE. 


Motion to Substitute. 


STATE OF mr euiteg, 
Cook County, 


Superior Court. Nov. Term, 1882. 


Gertrupe H. Harbin 
v8. Ejectment. 
JosepH P. Orp and J. G. Smate. 


And now come Conrad N. Jordan, Joseph P. Ord, and J. G. Smale, 
by J. I. & F. I. Bennett, for the purpose of this motion only, and 
move the court to substitute said Conrad N. Jordan as sole defend- 
ant in the above-entitled suit in the place of said defendants, Ord 
and Smale, in accordance with the stipulation filed, the said Ord hav- 
ing conveyed to said Jordan prior to service and the said Smale 
being the tenant of said Jordan and declining to defend. 

J. I. & F. L. BENNETT, 
10 Attorneys for Jordan, Ord, and Smale. 


Petition and Bond. 


. In the Superior Court of Cook County, State of Illinois. Nov. Term, 
A. D. 1882. 


Gertrupe H. Harp, Plaintiff, Leal for Removal to the Cir- 


v8. cuit Court of the United States, 
Conrap N. Jorpan, Defendant. Northern District of Illinois. 
To said superior court: | 


Your petitioner respectfully shows to this honorable court that 
the matter and amountin dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum or value of five hundred dollars. 

That the controversy in said suit is between citizens of different 
States, and that the petitioner, who is the sole defendant, was at tlie 
time of the commencement of this suit and at the time he became 
such sole defendant and still is a citizen of the State of New York, 
and that Gertrude H. Hardin, whois the sole plaintiff, was then and 
still is a citizen of the State of Illinois. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for higentering in said circuit court of the United States 

on the first day of its next session a copy of the record in this suit 
and for paying all costs that may be awarded by said circuit court 
if said court shall hold that this suit was wrongfully or improperly 
removed thereto... 

And he prays this honorable court to proceed no further herein 
except to make. the order of removal he by law and to accept 
the said surety and bond and to cause the record herein to be re- 

moved into said circuit court of the United States in and for 
11 the northern district of Illinois; and he will ever pray. 
CONRAD N. JORDAN, Petitioner. 
J. I. & F. l. BENNETT, 
Ait’ys for Petitioner. 


Srate or Iz.rnols, \ “4's 

Cook County, — 
__I, Frank I. Bennett, being duly sworn, do say that I am a member 
of the firm of J. I’& F. 1. Bennett, the attorneys for the petitioner 
_ in the above-entitled cause; that I have read the foregoing petition 
_ and know the contents thereof, and that the statements and allega- 
_ tions therein contained are true, as I verily believe. 
. bc eee he eke FRANK I. BENNETT. 


~  Subseribed and sworn to before me this 13th day of November, 
_A. D. 1882. 
ee JNO. J. HEALY, Clerk. 


sae Know all men by these presents that I, Conrad N. Jordan, as 
principal, and John I. Bennett and Frank I. Bennett, as sureties, are 
anc | firmly bound unto Gertrude H. Hardin in the penal sum 


+ 


ad 


et 4 
a 


of five hundred dollars; the payment whereof, well and truly to be | 
made nnto said Gertrude H. Hardin, her heirs and assigns, we bind 
ourscives, our heirs, representatives, and assigns, jointly and sever- 
ally, firmly by these presents— : 

Yet upon these conditions, that the said Conrad N. Jordan hay- 
ing petitioned the superior court of Cook county, State of Illinois, 
for the removal of a certain cause therein pending, wherein Ger- 
trude H. Hardin is plaintiff and Conrad N. Jordan 1s defendant, to 
the circuit court of the United States in and for the northern dis- 

trict of Illinois: 
12 Now, if thesaid Conrad N. Jordan, your petitioner,shall enter — 

into said circuit court of the United States,on the first day of its 
next session, a copy of the record in said suit, and shall well and 
truly pay all costs that may be awarded by said cireuit court of the 
United States if said court shall hold that said suit was wrongfully 
and improperly removed thereto, then this obligation to be void ; 
otherwise in full force and virtue. 

Witness our hands and seals this 13th day of November, A. D. 1882. 


CONRAD N. JORDAN. 
JOHN I. BENNETT. 
FRANK L BENNETT. 


STATE OF aes 
’ Y 88 
Cook County, 


We, John I. Bennett and Frank I. Bennett, of said county, the 
sureties named in the foregoing bond, being severally duly sworn, 
do depose and say that we are both residents of the State of Mlinois : 
and property-holders therein ; that we are each worth separately the 
sum of five hundred dollars over and above all our several d : 
and liabilities and exclusive of property by law exempt from execu- 
tion; that we oth have property in the State of Illinois liable to 
execution of the value of more than five hundred dollars. 

We further state that we severally executed the bond hereto an- 
. nexed as surety ; that we know the handwriting of Conrad N. Jor- 
dan, who executed the same as principal, and that his signature 


thereto is genuine. 
JOHN L BENNETT. 
FRANK ‘I. BENNETT. 


13 Subscribed and sworn to before me this 13th day of No- 
vember, A. D. 1882. 
JNO. J. HEALY, Clerk. 


And on the day and year last aforesaid, to wit, November 13th, 
A. D. 1882, the same being one of the days of the November term 
of said court, the following, among other, proceedings were had in 
said court and entered of record, to wit: 


Gertrupe H. Harpy 


U8. 
Josern P. Orp ée al. 


On the stipulation of the parties to this suit, this day filed, it is 
ordered that Conrad N. Jordan be, and is hereby, substituted as sole 
defendant herein. 


And afterwards, to wit, on the 18th day of November, in the year 
last aforesaid, to wit, A. D. 1882, there was filed in the office of the 
clerk of said court a certain notice, which is in words and figures 
following, to wit: 


84147. Hjectinent. 


> 


State or ILurvNols, ! is 
County of Cook, 


In the Superior Court of Cook 
: | i 


* 


unty. November Term, A. D. 
882. 


Gertrupg H. Harpin 
v8. Ejectment. Cases No-. 7990 & 7992. 
Conrad N. JoRpAn. 
14 oo . Barton & Chamberlain, attorneys for said plain- 
You are hereby notified thaton Saturday, the 18th day of No- 
vember, A. D. 1882, at 10 a. m. or as soon thereafter as counsel can 


court for orders in seid several « 
_ therein and for the certifying of said several cases to the United 
States cireuit eourt for the northern district of Illinois that there 
was filed in each of ‘said causes on the 13th inst. a proper bond, pe- 
“He and other popes Se spe ~ping thereof, at which time and 
place you can appear, if you see fit. 
et Ge J. I. & F. I. BENNETT, 
Attorneys for Defendant. ~° | 


' 
accept Service of the a’ sve notice. 
_.. ,».)\ ‘BARTON & CHAMBERLAIN, 
fee 1 A ere Attorneys for Plaintiff. 


day and: year last. aforesaid, to wit, November 18th, : 
same being one of the days of the November term : 
¢ following, among other, proceedings were had in 
| entered of record, to wit: 

~Gertrupe H. Harpin 

ete eek \94147. Ejectment. 

RAL N. Jorpan. 


ant’s attorney on filing petition and bond, 


ze 
ee 2 
. 


Dated. Nov, 17, 1882, 


* i 
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* * 
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it is ordered that said cause be, and is hereby, transferred — 
15 to the United States circuit court in and for the northern dis- — 

trict of Illinois, and the clerk of this court do forthwith trans- ~~ 
mit to said United States circuit court a full and complete transeri ‘ 
of all papers and pleadings filed in said cause, together with all 
orders made and entered of record herein. 


STATE O¥ ILLINOIS, 
County of Cook, f *’ 


} I, John J. Healy, clerk of the superior court of Cook county in 
and for the State of Illinois, do hereby certify the above and fore- 
going to be a true, “bya and complete transcript of the record in 
a certain cause lately pending in said court on the common-law side 
thereof, wherein Gertrude H. Hardin was plaintiff and Conrad N. 
Jordan defendant. 

In witness whereof I have hereunto set my hand and 
[seaL.] affixed the seal of said court, at Chicago, this 27th day of 


November, A. D. 1882. 
JNO. J. HEALY, Clerk. 
(Endorsed :) Filed Dec. 4, 1882. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the fifth day of Deceitiber, 1882, came the 
a defendant, by his attorney, and filed in said clerk’s office his plea 
| in said entitled cause; which said plea is in the words and figures fol- 


lowing, to wit: 


16 In the Circuit Court of the United States, Northern District 
: of Illinois. Decembe Term, 1882.” | 


Conrad N. Jornpan 
ats. Kjectment. 
Gerrrupve H. Harbin. 


And the defendant, by John I. Bennett, bis attorney, comes and 
defends the wrong and injury when, &c., and says that he is not 
| guilty of unlawfully withholding the tenements in.the said declara- 
tion mentioned or any part thereof in manner and form as the 
plaintiff has above thereof complained against him, and of this the 
defendant puts himself upon the country, &c. 

| ' JOHN I. BENNETT, 

; Attorney for Defendant. 


Endorsed: Filed Dec. 5th, 1882. Wm. H. Bradley, clerk.’ 


17 GertrupbE H. HARDIN 
v8. 18198. 
ConraD N. JoRDAN. 


_ Norruern District oF Intrors, 3s : 
_ Be it remembered that on the fourth day of December, 1882, ~ 
~ there was filed in the office of the clerk of the circuit court of the ~~ 


ty m. 2 
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GERTRUDE H. HARDIN Vs. CONRAD N. JORDAN. 


United States for the northern district of Illinois, at Chicago, in 

said district, a bond for costs and a transcript of record from the 

‘superior court of Cook county, Illinois, in said above-entitled cause ; 
which said bond and transcript are, respectively, in the words and 
figures following, to wit: 


18 Unitrep STaTes oF AMERICA, t 
Northern District of Illinois, 


Circuit Court. Dec. Term, A. D. 1882. 


G. H. Harprin 
v8. In Ejectment. 
C. N. Jorpon. 


I enter myself security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action or 
to any of the officers of this court, and in default of payment by 
- the def’t of any costs ordered or adjudged to be paid by him I 
hereby agree and stipulate that execution may issue against my 
 p rly or any costs taxed against him. 

ated this 4th day of December, A. D. 1882. 
ow JOHN I. BENNETT. 


Endorsed : Filed: Dec. 4th, 1882... Wm. H. Bradley, clerk. 


19‘ Uniren Srares or AMERICA, bei 


> Pleas before. the: Hanns! eSidney Smith, one of the judges of the 
~~ superior court.of \Cook county, in the State of Illinois, holding a 
- branch cou of sai court, at a regular term of said superior court 
- of Cook county, beguiy and holden’at the court-house, in the city 
_ of Chicago; in eaid’county, and State, on the first Monday, bein 
= the sixth day;of November,’in‘the year of our Lord one iheomeaioe 
> eig t hundred sandceighty-two, a of the Independence of the’ 
Jnited States of America the one hundred and seventh. 


1 resent: The Honorable Sidney Smith, judge of the superior court 
: : ;, Luther. Laflin Mills, State’s attorney ; Orrin L. 


Gook ‘county. 
‘ JOHN J. HEALY, Clerk. 
Be it rememb that'heretofore, to wit,on the second day of 
dber, in the year of our Lord one thousand eight hundred and 
phty-two, there was filed in the office of the clerk of the superior 


‘enurt of Cook county a certain declaration, which is in words and 
gt lowing, to wit: 
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GERTRUDE H. HARDIN 
STATE OF ILLINOIS, : 
Cook County, 


20 Superior Court of Cook County. November Term, 1882. 


JERTRUDE H. HarRpDIN 
vs. Ejectment. 
JosepuH P. Ornp and BENJAMIN FoaLtt. 


Gertrude H. Hardin, by Barton & Chamberlain, her attorneys, 
complains of Joseph P. Ord and Benjamin Fogli of a plea of eject- 
ment, for that whereas the plaintiff, on the first day of September, 
in the year 1882, was possessed of a certain parcel of land, with the 
appurtenances, lying in the county afcresaid, to wit, the southeast 
fractional quarter of section nineteen (19), the northeast fractional 
quarter of section thirty (30), and the east fraction of the southeast 
quarter of section thirty (30),all in township thirty-seven (37) north, 
range fifteen (15) east, of the third principal meridian, which said 
tenements the plaintiff claims in fee. 

And, the plaintiff being so thereof possessed, the defendants 
afterwards, to wit, on, ete., entered into such part of said tenements 
which lies eighty (80) rods on each side of the east and west half- 
section line running through said section thirty (30) extended east, 
and between the north and south section line between sections seven- 
teen (17) and eighteen (18), in said towfiship, extended south, and 
the north and south half-section line running through sections 
seventeen (17) and twenty (20), in said township, extended south, 

‘and now unlawfully withholds from the plaintif the posses- 
21 sion thereof, to the damage of the plaintiff of ten thousand 
dollars, and therefore she brings her suit, &c. 
BARTON & CHAMBERLAIN, 
Plaintiff’s Attorneys. 


And on the day and year last aforesaid, to wit, October 2nd, A. D. 
1882, there issued out of the office of the clerk of said. court the 
people’s writ of summons; which writ, with the return of the sheriff 
thereon endorsed, is in words and figures following, to wit: 


STATE OF ILLINOIS, wee 
Cook County, 


The people of the State of Illinois to the sheriff of said county, 

Greeting : : 

We command you that you summon Joseph P. Ord and Benjamin 
Fogli, if they shall be found im. your county, personally to be and 
appear before the superior court of Cook county, on the first day of 
the term thereof, to be holden at the court-house, in the city of 
Chicago, in said Cook county, on the first Monday of November 
next, to answer unto Gertrude H. Hardin in a plea of ejectment, to 
the damage of said plaintiff, as it is said, in the sum of ten thousand 
dollars. 

And have you then and there this writ, with an endorsement 
thereon in what manuer you shall have executed the same. 


<n ne a 
ae ae pee 

# a e's 
ee is sin, 


- oxpraor, H. HARDIN. VS: CONRAD N. JORDAN. 


- Witness John J. Healy, clerk of our said court, and the 
| ek) seal thereof, at Chicago aforesaid, this 2nd day of October, 


A. D. 1882. 
JNO. J. HEALY, Clerk. 
P’d 75c. 


Served this writ on the within-named defendant, Joseph P. Ord, 
by reading the same to him this 24th day of October, 1882, the 
other defendant not served by order of pl’ff’s att’y. 
O. L. MANN, Sheriff, 
By ELIAS SHIPMAN, Deputy. 


And afterwards, to wit, on the 13th day of November, in the year 
last aforesaid, to wit, A.D. 1882, there were filed in the office of the 
clerk of said court a certain motion, two appearances, petition, and 
bond, which are in words and figures following, to wit: 


STATE OF HO ee -. 
Cook County, 


Superior Court. Nov. Term, 1882. 


Gertrrupe H. Harvin 
4. roe 84149. 7992. Ejectment. 
-Joszeru P. Orp ahd BensaMIn Foca. 


And now come ‘Conrad N. Jordan, Joseph P. Ord, and Benjamin 
gli, by J. I. & F. I. Bennett, for the purpose of this motion only, 
move the court to substitute said Conrad N. Jordan as sole de- 
~ fendant in the above-entitled suit in the place of said defendants 

- Ord and Fogli;in' accordance with the stipulation filed, the said 
- Ord having conveyed to'said Jordan ‘prior to service, and the said 
Poli being the tenant of said Jordan and declining to defend. 

‘ BS J. 1. & F. 1. BENNETT, 

| Tyo O° S Altorneys for Jordan, Ord, and Fogli. 


a Stare ov: ncupaet 
Pa 5 oe sented mh 


ees Mucha Nov. Term, 1882. 
 Grernvpe H Hanoi 
122 eq 8 bas wee.) co »84149.. 7992. Ejectment. 
>. ORD: and Baxsasux. Foaut.'} .. 


u apERitsace in the above-entitled cause 
© purpose 0} baving peated N. Jordan, of New York city 
landlord of said nin Fogli and the grantee prior 
ierein of said Ord), su stituted for us and both of us as 
nt in the above cause, hereby consenting to and insist- 
1 said substitu J. I. & F. I. Bennett are authorized to 
‘Us aU if eee that said substitution is made. 

| J. P. ORD. 


B. FOGLI. 


STATE OF oa : 
Cook County, f*: 


Superior Court. Nov. Term, 1882. 


GERTRUDE H. Harbin 
v 


8. t sarso 7992. Ejectment. 
‘ JoserH P. Orp and BENJAMIN FOGLI. 


I do hereby enter my appearance in the above-entitled cause and 

BE waive service of process therein, provided that I am substituted as 

the sole defendant in said cause in place of Joseph P. Ord and Benja- 

min Fogli. J.I. & F. I. Bennett are authorized to appear as my 
attorneys for the purpose of said substitution and other purposes. 
CONRAD N. JORDAN. 


24 Petition and Bond. 


eS In the Superior Court of Cook County, State of Illinois. Nov. 
: Term, A. D. 1882. 


GrertruDeE H. Harptn, Plaintiff, ) 
v8. ¥ 
ConraD N. Jorpan, Defendant. f 


~— Petition for removal to the circuit court of the United States, north- 
ern district of Llinois, 


To said superior court: 


Your petitioner respectfully shows to this honorable court that 
the matter and amount in dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum or value of five hundred dollars. 

That the controversy in said suit is between citizens of different 
States, and that the petitioner, who is the sole defendant, was at the — 
time of the commencement of this suit and at the time he became 
such sole defendant and now is a citizen of the State of New York, ~~ 
and that Gertrude H. Hardin, who is sole plaintiff, was then and = 
still is a citizen of the State of Illinois; and your. petitioner offers § ~ 
herewith a bond, with good and sufficient surety, for hisenteringin 
said circuit court of the United States on the first day ofits next 
session a copy of the record in this suit and for paying all costs 

y that may be awarded by said circuit court if said: court’ shall hold 
that this suit was wrongfully or improperly removed thereto. 

And he prays this honorable court to proceed no further herein, 
; except to make the order of removal required by law and to accept 
1 the said surety and bond and to cause the record herein to be re- 
moved into said circuit court of the United States in and for 
25 _— the northern district of Illinois ; and he will ever pray. 


CONRAD N. JORDAN, Petitioner. 


J. I. & F. I. BENNETT, 
Att’ys for Petitioner. 
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GERTRUDE H. HARDIN V8. CONRAD N. JORDAN. 


i Strate or I:rrois, re 
. Cook County, 


I, Frank I. Bennett, being duly sworn, do say that I am a member 
of the firm of J. I. & F. I. Bennett, the attorneys for the petitioner 
. In the above-entitled cause; that I have read the foregoing petition 
and know the contents thereof, and that the statements and allega- 
tions therein contained are true, as I verily believe. 


FRANK I. BENNETT. 
Subscribed and sworn to before me this 13th day of November, 
A. D. 1882. 
JNO. J. HEALY, Clerk. 


Know all men by. these presents that I, Conrad N. Jordan, as 
principal, and John I. Bennett and Frank I. Bennett, as sureties, 
are held and firmly bound unto Gertrude H. Hardin in the penal 
sum of five hundred dollars, the payment whereof, well and truly, 
to be made unto said Gertrude H. Hardin, her heirs and assigns, we 
bind ourselves, our heirs, representatives, and assigns, jointly and 
severally, firmlyby:these presents, yet upon these conditions: that 
the said Conrad.N. Jordan having petitioned the superior court of 
Cook county, State of ‘Illinois, for ‘the removal of a certain cause 

therein pending, wherein Gertrude H. Hardin is plaintiff and 
26 Conrad N. Jordan is defendant, tothe circuit court of the United 
States in and for the northern district of Illinois : 

Now, if the said Conrad’ N. Jordan, your petitioner, shall enter 
into said circuit court of the United’ States on the first day of its 
* next session a copy of the record in said suit and shall well and 

_ truly pay all costs that shall be awarded by said circuit court of the 
United States ifsaid court shall hold that said suit was wrongfully 
and improper ane thereto, then this obligation to be void ; 
otherwise in full force and virtue. 

‘Witness our liands and seals this 13th day of November, A. D. 


oe, CONRAD N. JORDAN. [sxat.] 
JOHN I. BENNETT. 
FRANK I. BENNETT. 


rare or ILLINoIs, ; ‘os 
: Cook County, 


We, John I. Bennett and .Frauk I. Bennett, of said county, the 
sureties named .in the foregoing bond, being severally duly sworn, 
do depose and say that we are both residents of the State of Illinois 
nd property-holders therein; that we are each separately worth the 
um of five hundred dollars over and above all our several debts 
d liabilities and exclusive of property by law exempt from execu- 
|; that we both have property in the State of Illinois iiable to 
ution of the value of more than five hundred dollars. 

@ further state that we moony & executed the bond hereto an- 
d as surety; that we know the handwriting of Conrad N. 
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VS. CONRAD N. JORDAN. 15 
. » UR IN. : “4 


“ 


" GERTRUDE H. 
Jordan, who executed the same as prilcipal, and that his signature 


thereto is genuine. 
JOHN I. BENNETT. 
FRANK I. BENNETT. 


27 Subscribed and sworn to before me this 13th day of No- 
vember, A. D. 1882. 
JNO. J. HEALY, Clerk. 


And on the day and year last aforesaid, to wit, November 13th, 
A. D. 1882, the same being one of the days of the November term 
of said court, the following, among other, proceedings were had in 
said court and entered of record, to wit: 


GERTRUDE H. Harpin 
vs. }sat40 Ejectment. 
JoserHn P. Orp et al. 


On the stipulation of the parties this day filed it is ordered that 
Conrad N. Jordan be, and is hereby, substituted as sole defendant. 


And afterwards, to wit, on the 18th day of November, in the year 
last aforesaid, to wit, A. D. 1882, the same-being one of the days of 
the November term of said court, the following, among other, pro- 
ceedings were had in said court and entered of record, to wit : 


! 


GERTRUDE H. Harbin ) 
* v8. 84149. Ejectment. 
ConRAD N. JORDAN. ( 


On motion of defendant’s attorney it is ordered that this cause be, 
and is hereby, transferred to the United States circuit court in and 
for the northern district of Illinois on defendant’s filing - 

28 __herein his petition and bond, and that ihe clerk of this court 
do forthwith transmit to said United States circuit court a full 

and complete transcript of all papers and pleadings filed in said 
cause, together with all orders made and entered of record herein. 


Srate oF ILLINoIs, AG 
County of Cook, 


I, John J. Healy, clerk of the superior court of Cook county in 
and for the State of Illinois, do hereby certify the above and fore- 
going to be a true, perfect, and complete transcript of the record in 
a certain cause lately pending in said eourt on the common-law 
side thereof, wherein Gertrude H. Hardin was plaintiff and Conrad 
N. Jordan defendant. 

In witness whereof I have hereunto set my hand and 
[skAL.] affixed the seal of said court, at Chicago, this 27th day of 


November, A. D. 1882. 
JNO. J. HEALY, Clerk. 
(Endorsed :) Filed Dec. 4, 1882. Wm. H. Bradley, clerk. 
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GERTRUDE H. HARDIN VS. CONRAD N. JORDAN. 
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Afterwards, to wit, on the fifth day of December, 1882, came the 
defendant, by his attorney, and fled in said clerk’s office his plea 
in said entitled cause; which said plea is in the words and figures 
following, to wit: 


29 In the Circuit Court of the United States, Northern District 
of Illinois. December Term, 1882. 


ConraD N. JORDAN 
ats. Ejectment. 
GERTRUDE H. HarpIn. 


And the defendant, by John I. Bennett, his attorney, comes and 
defends the wrong and injury when, &., and says that he is not 
guilty of unlawfully withholding the tenements in the said declara- 
tion mentioned or any part thereof in manner and form as the 
plaintiff has above thereof complained against him ; and of this the 
defendant puts himself upon the country, &c. 

i JOHN I. BENNETT, 


3 : | Attorney for Defendant. 
Endorsed : Filed Dec. 5th, 1882. Wm. H. Bradley, clerk. 
30 GrertTrRuDE H. HARDIN 
v8. 18199. 


ConraD N, JoRDAN. © 
NortTHERN District oF ILLINOIs, 38 : 


Be it remembered that on the fourth day of December, 1882, 
there was filed in the office of the clerk of the circuit court of the 
United States for the‘northern district of Illinois, at Chicago, in said 
district, a bond for costs and a transcript of record from the superior 

a etre of “peo county, Illinois, in said oe ee, enn 

_ aid bond and transcript are respectively in the words and figures 
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31 Unrren Staves or Amerwa, a 

- «+ > \Northern District op Illinois, | ~ 

_. Circuit Court. Dec. Term, A. D. 1882. 

0 0@iH. Harpy } ; 

| pone Gogg” Sn Bjectment. | 
tee of hg es + re iniri a z 
°F Old {ARGS SF : ’ 


| re s in this cause and promise to pay 
ms opposite party in this action or to 
) officers. 0: , and in default of payment by the 
costs ordered or adjudged to be paid by him I hereby 
vulate th Ennion may issue against my property 


fod this fourth day of December, A. D. 1882. | : 
EE es JOHN I. BENNETT. 
ed: Filed Dec. 4th, A. D. 1882. Wm. H. Bradley, clerk. 
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32 Unirep States or AMERICA, , 
State of Illinois, County of Cook, bss. 


Pleas before the Honorable Joseph E. Gary, one of the judges of the 
superior court of Cook county, in the State of Illinois, holding a 
: branch court of said court, at a regular term of said superior court 
of Cook county begun and holden at the court-house, in the city 
| of Chicago, in said county and State, on the first Monday, bei 
the sixth day, of November, in the year of our Lord one N bherss, 
eight hundred and eighty-two, and of the Independence of the 
United States of America the one hundred and seventh. ; 


Present: Fhe Honorable Joseph E. Gary, judge of the superior 
court of Cook county; Luther Laflin Mills, State’s attorney; Orrin 
L. Mann, sheriff of Cook county. 

Attest : JOHN J. HEALY, Clerk = 
33 Be it renembered that heretofore, to wit, on the second day 

of October, in the year of our Lord one thousand eight hun- 
dred and eighty-two, Gertrude H. Hardin, plaintiff, by Barton and 
Chamberlain, her attorneys, filed in the office of the elerk of said 
superior court of Cook county her certain declaration, which is in 
words and figures following, to wit: 


STaTE OF ILLINOIS, t 
! Cook County, 


Superior Court of Cook County. November Term, 1882. 


GERTRUDE H. Harpin 
r vB. \ Ejectment. 
, JosepH P. Oxp.and Tuomas Casu. 
. } Gertrude H. Hardin, by Barton & Chamberlain, her attorneys, 
} complains of Joseph P. Ord and Thomas Cash of a plea of eject- 
| ment, for that the plaintiff, on the first day of September, in the 
} year 1882, was possessed of a certain parcel of land, with the ap- 
purtenances, lying in the county aforesaid, to wit, the southeast ~~ 
fractional quarter of section nineteen (19), the northeast fractional 
quarter of section thirty (30), and the east fraction of the southeast ~~ 
: quarter of section thirty (30), all in township thirty-seven (37) north, 
: range fifteen (15) east, of the third principal meridian, which said 
4 tenements the plaintiff claims in fee; and the plaintiff being so 
'. & thereof possessed, the defendants afterwards, to wit, on its — 
to 34 entered into such part of said tenements which lies west of 
he the north and south section line between sections seventeen =~ 
by (17) and eighteen (18), in said township extended south, and east of 
ty a line eighty (80) rods west of and parallel to said section line ex- 
q tended, and south of the east and west half section line ranning ~ 
through said section thirty (30) extended east, and now unlawfully =| 
withhold from the plaintiff the possession thereof, to the damage of 
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- GERTRUDE H. HARDIN VS. CONRAD N. JORDAN. 


* the plaintiff of ten thousand dollars, and therefore she brings her 


suit. 
BARTON & CHAMBERLAIN, 
Plaintiff's Attorneys. 


And on the day and year last aforesaid, to wit, October 2nd, A. D. 
1882, there issued out of the office of the clerk of said court the 
people’s writ of summons; which writ, with the return of the sheriff 
thereon endorsed, is in words and figures following, to wit: 


STATE OF ILLINOIS, : 


Cook County, ais 
The people of the State of Illinois to the sheriff of said county, 
Greeting : 


We command you. that you summon Joseph P. Ord & Thomas 
Cash, if they shall be found in your county, personally to be and 
appear before the superior court of Cook county on the first day of 

the term. thereof to be holden at. the court-house, in the city 
of Chicago, in. said. Cook county, on the first Monday of 
November next, to.answer unto Gertrude H. Hardin in a plea 
of ejectment to the damage of said plaintiff, as it is said, in the sum 
of ten thousand dollars... ._. 
_- And have you then..and there this writ, with an endorsement 
thereon in what manner you shall have executed the same. 
Witness Jobn J. Healy, clerk of our said court, and the 
[sear.] seal thereof, at Chicago aforesaid, this 2nd day of October, 
A. 2. 


D. 188 
JNO. J. HEALY, Clerk. 


Marshal's Return. 


Served this writ on the within-named defendant, Joseph P. Ord, 
- by reading the same to him this 24th day of October, 1882; the 
_ other defendant not served by order of pl’ff’s att’y. 

O. L. MANN, Sheriff, 
By ELIAS SHIPMAN, Deputy. 


' And afterwards, to wit, on the 13th day of November, in the year 
_ last aforesaid, to wit, A. D. 1882, there were filed in the office of the 
clerk of said court two certain appearances,'a certain motion, peti- 
tion, and bond, which are ‘in-words and figures following, to wit: 


See ¢ 
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hy 
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“State or ILiinos, : ai ; 
_- Cook County, z 


Superior Court. Nov. Term, 1882. 
84148, 7991. Ejectment. 


ereby enter our appearance in the above-entitled cause 


ho ge aa te +o 


for the sole yee of having Conrad N. Jordon, of New York city 
(who is the lai 

to service herein of said Ord), substituted for us and both of us as 
sole defendant in the above cause, hereby consenting to and insisting 
upon said substitution. J. L &. F. 1. Bennett are authorized t ap- 
pear for us and see that said substitution is made. 


J. P. ORD. 
THOMAS CASH. 


STaTe OF ILLINOIs, 
Cook County, 


Superior Court. Nov. Term, 1882. 


GertTruDE H. HarpIn 


v8. } sass 7991. Ejectment. 
JoserH P. Orp and THomas Casu. 


I do hereby enter my appearance in the above-entitled cause and 
waive service of process therein, provided that’ Iam substituted as 
the sole defendant in said cause in the place of Joseph P. Ord and 
Thomas Cash. ; 

_ J. 1. and F. I. Bennett are authorized to appear as my.at- 
37 torneys for the purposes of said substitution and other pur- 


poses. 
CONRAD N, JORDAN. 


Motion to Substitute. 


STATE OF ILLINOIS, on 
Cook County, 


‘Superior Court. Nov, Term, 1882. 


GERTRUDE H. HARDIN 
v8. Ejectment. 
JosepH P. Orp and Tuomas CaAsuH. 


And now comes Conrad N. Jordan, Joseph P. Ord, and Thomas 
Cash, by J. I. & F. I. Bennett, for the purpose of this motion only, 
and move the court to substitute said Conrad N, Jordan as sole de- 
fendant in the above-entitled suit in the place of said defendants 
Ord and Cash, in accordance with stipulations filed, the said Ord 
having conveyed to said Jordan prior to service, and said Cash being 
the tenant of said Jordan and declining to defend. 


J. 1. & F. Il. BENNETT, 
Attys for Jordan, Ord, and Cash. 


idlord of the said Thomas Cash and the grantee prior = 


In the Superior Court of Cook County, State of Illinois. Nov. 
| Term, A. D. 1882. 


Gertrupe H. Harpy, Plaintiff, ) Petition for Removal to the Cir- 
a cuit Court of the United States, 
Conrad N. Jorpan, Defendant. Northern District of Lilinois. 


38 To said superior court: 


Your petitioner respectfully shows to this honorable court 
that the matter and amount in dispute in the above-entitled suit 
‘ae exclusive of costs,‘the sum or value of five hundred dol- 
ars. 

That the controversy in said suit is between citizens of different 
States, and that the petitioner, who is the sole defendant, was at the 
time of the commencenient of this suit and at the time he became 
snch sole defendant and still is a citizen of the State of New York, 
and that Gertrude H. Hardin, wlio is sole plaintiff, was then and 

still is a citizen of the State of Illinois. 

And your petitioner offers herewith a bond, with good and suffi- 
cient suret Vide Wb entering in said circuit court of the United 

_ States on the first day of its next session a copy of the record in 
this suit and for all costs that may be awarded by said circuit court 
if said court shall hold that this suit was wrongfully or improperly 
removed thereto. 
And preys this honorable court to proceed no further herein ex- 
cept to make the order of removal required by law and to accept 
_ the said surety and’ bond and to cause the record herein to be re- 
- moved into said circuit: court of the United States in and for the 
northern district of Hlinois ; and he will ever pray. 
| bELO UE 9! CONRAD N. JORDAN, Petitioner. 
J. I. & F. 1. BENNETY?, : 


°» Atlys for Petitioner. 


Mats: 
-cs* 


89 Srareor sce fn 


I, Fran tt, being duly sworn, do say that I am a mem- 
_ ber of th . I. Bennett, the attorneys for the peti- 
ad cause; that I have read the foregoing 
ntents thereof, and that the statements and 
ined are true, as I verily believe. 
as FRANK I. BENNETT. 
_ Subscribed and sworn to before me this 13th day of November, 

i JNO. J. HEALY, Clerk. 

Bond. 


Kno all men by these presents that I, Conrad N. Jordan, as 
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principal, and John I. Bennett and Frank I. Bennett, as sureties, = 7 
are held and firmly bound unto Gertrude H. Hardin in the penal 7: 
sum of five hundred dollars; — the payment thereof, well and truly 
to be made, unto said Gertrude H. Hardin, her heirs and assigns, 
we bind ourselves, our heirs, representatives, and assigns, jointly 
and severally, firmly by these presents. 

Yet upon these conditions: that the said Conrad N. Jordan hav- 
ing petitioned the superior court of Cook county, State of Illinois, 
for the removal of-a certain cause therein pending, wherein Ger- 
trude H. Hardin is plaintiff and Conrad N. Jordan is defendant, to 
the circuit court of the United States in and for the northern dis- 

trict of I)linois: 
40 Now, if the said Conrad N. Jordan, your petitioner, shall 

enter into said circuit court of the United States on the first 
day of its next session a copy of tle record in said suit, and shall 
well and truly pay all costs that may be awarded by said circuit 
court of the United States if said court shall hold that said suit was 
wrongfully and improperly removed thereto, then this obligation to 
be void ; otherwise in full force and virtue, 

Witness our hands and seals this 13th day of November, A. D, 


1882. 
CONRAD N. JORDAN. — [s#a.| 
JOHN I. BENNETT. | seax.) 
FRANK I. BENNETT. ty 


STATE OF ILLINOIS, ‘a 
Cook County, 


We, John I. Bennett and Frank I. bennett, of said county, the 
sureties named in the foregoing bond, being severally duly sworn, 
do depose and say that we are buth residents of the State of Illinois 
and property-holders therein; that we are each separately worth the 
sum of five hundred dollars over and above all our several debts 
and liabilities and exclusive of property by law exempt from exe- 
cution ; that we both have property in the State of Illinois liable to 
execution of the value of more than five hundred dollars. 

We further state that we severally executed the bond hereto an- 

nexed as surety, that we know the handwriting of Conrad N. 
41 Jordan, who executed the same as principal, and that his 


signature thereto is genuine. 
' JOHN I. BENNETT. 
FRANK I. BENNETT. 


Subscribed and sworn to before me this 13th day of November, 
A. D. 1882. 
JNO. J. HEALY, Clerk. 
And afterwards, to wit, on the 13th day of November, in the year 
last aforesaid, to wit, A. D. 1882, the same being one of the days of 


the November term of said court, the following, among other, pro- 
ceedings were had in said court and entered of record, to wit: 
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“GERTRUDE H. HARDIN V8. CONRAD N. JORDAN, 
GertTRUDE H. HarpIN 
v8. 84148. Ejectment. 
JoOsEPH P. Orp et al. 


On the stipulation of the parties to this suit, this day filed, it is 
ordered that all papers and proceedings in this cause be, and are 
roe amended. by substituting Conrad N. Jordan as sole de- 
enuant. 


And afterwards, to wit, on tlhe 18th day of November, ir the year 
last aforesaid, to wit, A. D. 1882, the same being one of the days of 
the November term of said court, the following, among other, pro- 
ceedings were had in said court and entered of record, to wit: 


42 GERTRUDE H. Harbin 
v8. 84148. Ejectment. 
Conrad N. JorpDAN. 


On motion, of defendant’s attorney, it is ordered that this cause 
be, and is hereby, transferred.to ‘the United States circuit court in 
and for the northern, district of Illinois on filing. petition and bond, 
and that the clerk of this court do forthwith transmit to said United 
States circuit court a full and complete transcript of all papers and 
pleadings filed in said cause, iaeethes with all orders made and en- 
tered of record herein. : 


STaTE OF ILLINOIS, \ ws: 
County of Cook} | j~: 


I, John J. Healy, clerk of the superior court of Cook county in 
and for the State of ; Ilinois,do hereby certify the above and fore- 
going to be a true, perfect, and complete transcript of the record in 
~ a certain cause laiely pending in said court, on the common-law 

side thereof; wherein: ide H. Hardin was plaintiff and Conrad 

N. Jordam)defendant)'® 28 0 

| | ‘oon witness'whereof I have’ hereunto set my hand and 
_ [seau.] ‘affixed the'seal of said court, at Chicago, this 27th day of 


“| November; ‘A. D; 1882. . 

esta JNO. J. HEALY, Clerk. 
-  (Endorsed::) Filed Dec. 4, 1882. W. H. Bradley, clerk. 
i 48 Adterwaitds,: to! wit; on the’ fifth’ day of December, 1882, 


came the defendant, by his attorney, and filed in said clerk’s 
office his plea in said entitled cause; which said plea is in the words 


* 


~ and figures following, to witio.” 
| In the Circuit Court of the United States, Northern District 
- of Illinois. December Term, 1882. 


Conrap N. JorDAN 
ats. Ejectment. 
Grertrupe H. Harpy. 


4 1 ‘ ‘the defenda efendant, by John I. Bennett, his attorney, comes and 
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_ of the United States of America the one hundred and seventh. 


ed ae : # 
oe fired” a * 
*. Md Fi 


“ - n ; a7 R ei ery $. CONRAD . s * mt re . 
defends the a 
guilty of unlawfully withholding the tenements in the said decla- 
ration mentioned or any part thereof in manner and form as the 
plaintiff has above thereof complained against him; and of this the 
defendant puts himself upon the country, &e. 

aby JOHN I. BENNETT, 
Attorney for Defendant. 


Endorsed: Filed Dec. 5th, 1882. Wm. H. Bradley, clerk. 


45 GrertTRUDE H. Harpin 
v8. 18200. 
ConraD N. Jorpon. 


NorTHERN District oF ILLINOIS, 88 : 


Be it remembered that on the fourth day of December, 1882, there 
was filed in the office of the clerk of the circuit court of the United 
States for the nerthern district of Illinois, at Chieago, in said district, 
a bond for costs and a transcript of record from the superior court 
of Cook county, Illinois, in said above-entitled cause; which said 
bond and transcript are respectively in the words and figures fol- 
lowing, to wit: 


46 UniteD STATES OF AMERICA, ; 
Northern District of Illinois, 


Circuit Court. Dec. Term, A. D. 1882. 


G. H. Harpin 
v8. In Ejeetment. 
C. N. Jorpon. anak 


I enter myself security for costs in this cause. and promise to pay 
all costs which may accrue to the opposite party. in this‘action orto — 
any of the officers of this court; and, in default of payment by the 
def’t of any costs ordered or adjudged to be paid by him, hereby ~ 
agree and stipulate that execution may issue against my property 
for any costs taxed against him. 

Dated this 4th day of December, A. D. 1882. 

JOHN I. BENNETT. 


Endorsed : Filed Dec. 4th, 1882. Wm. H. Bradley, clerk. 


47 UNITED States OF AMERICA, \ ut 
State of Illinois, County of Cook, 


Pleas before the Honorable Joseph E. Gary, one of the judges of the 
superior court of Cook county, in the State of Illinois, holding 
a branch court of said court, at a 4a ene term of said superior 
court of Cook county, begun and holden at the court-house, in 
the city of py Ns in said county and State, on the first Monday, 
being the sixth day, of November, in the year of our Lord one 
thousand eight hundred and eighty-two, and of the Independence _ 
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and injury when, &c., and says that heis not : 


Present: The Honorable Joseph E. Gary, judge of the superior 
court of Cook county; Luther Laflin Mills, State’s attorney ; Orrin 
L. Mann, sheriff of Cook county. 

: JOHN J. HEALY, Clerk. 


Attest: 


48 Beit remembered that heretofore, to wit,on the second day 

_ of October, in the vear of our Lord one thousand eight hun- 
dred and eighty-two, there was filed in the office of the clerk of the 
superior court of Cook county a certain declaration, which ‘is in 
words and figures following, to wit: 


STATE OF ILLINOIS, te 
Cook County, 


Superior Court of Cook County. November Term, A. D. 1882. 


GrerrrupE H. Harpin 
AL AW 406. Ejectment. 
_Josern P. Orp and Kittam SmiIrTH. 


| Gertrude H, Hardin, by Barton & Chamberlain, her attorneys, 
. a complains of Joseph P..Qrd,and Killam Smith of a plea of eject- 
ae ment, for that the plaintiff on the first day of September, in the year 
che 1882, was. possessed. of a. certain. parcel of land, with the appurte- 
nances, lying, in the county. aforesaid, to wit, the southeast fractional 
quarter of section nineteen (19), the northeast fractional quarter of 
section thirty (30), and the east fraction of the southeast quarter of 
section thirty (30), all in township thirty-seven (37) north, range 
fifteen (15) east, of the third principal meridian, which said tene- 
ments the plaintiff claims in fee, and, the plaintiff being so pos- 

49 — sessed, the defendaiits afterwards, to wit, on, etc., entered into 


such part of said tenements which lies north of the east and west 
_half-sectior ii ‘running through said section thirty (30) extended 

_ east, and west of the north and south section line ranning through 
_ “seetion- seventeen (17) and eighteen (18), in said township, extended 


south; and south of the east and west'section line running between 
_ said seetions nineteen (19) and thirty:(30) extended east, and now 
unlawfully withhold from the plaintiff the possession thereof, to the 

damage of 1 ramet thousand dollars, and therefore she 


pes ceeecs so) (BARTON & CHAMBERLAIN, 
the day and year last aforesaid there issued out of the 
__ Office of the clerk of said court the people’s writ of summons: which 
figures following, to wit: 


ad 


Sota : Plaintiff’s Attorneys. 
Andon th 
office of the 
with the return of the sheriff thereon endorsed, is in words and 


eo" 
i, 


people of the State of Illinois to the sheriff of said county, 


(es 
-* 
Wes I "3 


ammand you that you summon Joseph P. Ord and Killam 


2. 


Smith, if they shall be found in your county, ounce to he cane 
to appear before the superior court of Cook county, on the first day 


of the term thereof to be holden at the court-house, in the 


50 city of Chicago, in said Cook county, on the first Monday of 

November next, to answer unto Gertrude H. Hardin in a 

plea of ejectment, to the damage of said plaintiff, as it is said, in the 

sum of ten thousand dollars; and have you then and there this writ, 

with an endorsement thereon in what manner you shall have exe- 

cuted the same. 

Witness John J. Healy, clerk of our said court, and the seal 
thereof, at Chicago aforesaid, this 2nd day of October, A. D. 1882. 
[SEAL. } JNO. J. HEALY, Clerk. 


Served this writ on the within-named defendant, Joseph P. Ord, 
by reading the same to him this 24th day of October, 1882; the 
other defendant not served by order of pl’ff’s att’y. 

O. L. MANN, Sheriff, 
By ELIAS SHIPMAN, Deputy. 


P’d 75c. 


And afterwards, to wit, on the 13th day of November, in the year 
last aforesaid, to wit, A. D. 1882, there were filed in the office of the 
clerk of the superior court of Cook county certain appearances, mo- 
tion, petition, and bond, which are in words and figures following, 
to wit: 


STATE OF arog 
Cook County, 


Superior Court. Nov. Term,-A, D, 1882. 


51 Gerrrupve H. Harp 


U8. | Fiectment 


JoserH P. Orgp and Kitiam Smirna. 


We do hereby enter our appearance in the above-entitled cause 


for the sole purpose of having Conrad N. Jordan, of New York city 
(who is the landlord of Killam Smith and the grantee prior to 
service herein of said Ord), substituted for us and both of us.as sole 
defendant in the above cause, hereby consenting and insisting 


said substitution. J. I. & F. 1. Bennett are authorized to appear for 


us and see that said substitution is made. 
J. P. ORD.» 
K. SMITH. 


STATE OF ILLINOIS, ; ns 
Cook County, 


Superior Court. Nov. Term, 1882. 


. Gertrupe H. Harpin 
v8. } 1150, 7993. jst, 
JoserpuH P. Orp and KILiam SMITH. 


_ Ido “id enter my appearance in the above-entitled cause ai d. 
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appear as my attorneys for the purpose of said substitution 


and other purposes. 
CONRAD N. JORDAN. 


STATE OF ILLINOIS, me 
Cook County, 


Superior Court. Novy. Term, 1882. 


GertTrRuDE H. HarpIn 
v8. Ejectment. 
JoserH P. Orp and KitiAm SMIra. 


And now come Conrad N. Jordan, Joseph P. Ord, and Killam 
Smith, by J. I. & F. I. Bennett, for the purpose of this motion only, 
and move the court to substitute’ ‘said Conrad N. Jordan as sole de- 
fendant in the above-entitled suit in the place of said defendants, 
Ord and Smith, in accordance with stipulation filed, the said Ord 
having conveyed to said Jordan prior to service and the said Smith 
being the tenant of said Jordan and declining to defend. 

J. 1. & F. lL. BENNETT, 
Attorneys for Jordan, Ord, & Smith. 


In the Superior Court of Cook County, State of Illinois. Nov. Term, 
A. D. 1882. 


6S Gerrrrupe H. Harpry, 
Plaintiff, Petition for Removal to the Cir- 
v8. cuit Courtof the United States, 
Conrad N. Jorpan, Defend-| Northwestern District of II. 
ant.” | 


To said superior eink: | 

Your petitioner teapectfally Rites to this honorable court that 

- the matter and amount in dispute in the above-entitled suit exceeds 

ae the sum or value of five hundred dollars. 

__ That the controversy‘in said suit is between citizens of different 

States, and that the petitioner, who is the sole defendant, was at the 

time of the commencement of this'suit and at the time ‘he became 

such sole defendant and still is a citizen of the State of New York, 

and that. | ardin, who is sole plaintiff, was then and 


e° 

1 citizen of the State.of Illinois. 
r petitioner offers herewith a bond, with good and sufti- 
irety, for his entering in said circuit court of the United 
the = day of its next session a copy of the record in this 
or y all costs that may be awarded by said circuit 
if said. court shall hold that this suit was wrongfully 
roperly removed thereto; and he prays this honorable 


no further herein, except to make the order 


gatve service of process therein rovided that I.am substituted as 
_ the sole defendant in said cause in place of Joseph P. Ord. 
52 and Killam Smith. J. I. & F. I. Bennett are authorized to 


mre | Jaw and to accept the said surety and bond © 
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and to cause the record herein to be removed into enid.ciretit coor — : 
of the United States in and for the northern district of Illinois; and 


he will ever pray. - 
CONRAD_N. JORDAN, Petitioner. 


J. I. & F. I. BENNETT, 
Alt’s for Petitioner. 


STaTe OF ILLINOIs, } pos 
Cook County, ; 


I, Frank I. Bennett, being duly sworn, do say that I am a mem- 
ber of the firm of J. 1. & F. I. Bennett, the attorneys for the peti- 
tioner in the above-entitled cause; that I have read the foregoing 
petition and know the contents thereof, and that the statements and 
allegations therein contained are true, as I verily believe. 


FRANK I. BENNETT. 
Subscribed and sworn to before me this 13th day of November, 


A. D. 1882. 
JNO. J. HEALY, Clerk. 


Know all men by these presents that I, Conrad N. Jordan, as 
principal,and John I. Bennett and Frank I. Bennett, as sure- 
55 ties, are held and firmly bound unto Gertrude H. Hardin in 
the penal sum of five hundred dollars, the payment whereof, 
well and truly to be made unto said Gertrude H. Hardin, her heirs 
and assigns, we bind ourselves, our heirs, representatives, and as- 
signs, jointly and severally and firm!y, by these presents, yet upon 
these conditions : that the said Conrad N. Jordan having petitioned 
the superior court of Cook county, State of Illinois, for the removal 
of a certain cause therein pending, wherein Gertrude H. Hardin is 
plaintiff and Conrad N. Jordan is defendant, to the circuit court of 
the United States in and for the northorn district of Illinois: 

Now, if the said Conrad N. Jordan, your petitioner, shall enter 
into said circuit court of the United States on the first day of its 
next session a copy of the record. in said suit-and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
United States if said court shall hold that said suit was wrongfully 
or improperly removed thereto, then this obligation to be void; 
otherwise in full force and virtue. 

Witness our hands and seals this .3th day of November, A. D. 


1882. : ; 
CONRAD N. JORDAN. 
JOHN, I; BENNETT. 
FRANK I. BENNETT. 


56 STaTE OF ILLINOIS, ; eh 
Cook County, 


We, John I. Bennett and Frank I. Bennett, of said county, the 
sureties named in the foregoing bond, being severally —_ sworn, 
do depose and say that we are both residents of the State of Illinois =~ 
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sum of five hundred dollars over and above all our several debts 
and liabilities and exclusive of property by law exempt from execu- 
tion ; that we both have property in the State of Illinois of the value 
of more than five hundred dollars. We further state that we sev- 
erally executed the bond hereto annexed as surety; that we know 
the handwriting of Conrad N. Jordan, who executed the same as 
principal, and that his signature thereto is genuine. 

JOHN I. BENNETT. 

FRANK I. BENNETT. 


Subscribed and sworn to before me this 13th day of November, 
A. D. 1882. 
JNO. J. HEALY, Clerk. 


And on the day and year last aforesaid, to wit, November 13th, 
A. D. 1882, the same being one of the days of the November term 
of said court, the following, among other, proceedings were bad in 
said court and entered of record, to wit: 


57 GERTRUDE H. Harbin 
v8. 84150. Ejectment. 
Josepu P. Orp et al. 


On the stipulation of the parties to this suit, this day filed, it is 
ordered that all papers and proceedings in this cause be, and are 
oe amended by substituting Conrad N. Jordan as sole de- 
endant. 


And afterwards, to wit, on the 18th day of November, in the year 
last aforesaid, to wit, A. D. 1882, there was filed in the office of the 
clerk of said court a certain notice, which is in words and figures as 
follows, to wit : 


STATE OF ILLINOIS, ans 
County of Cook, ! 


In the Superior Court of Cook County. November Term, A. D. 1882. 


GerTRuDE H. Harpin 
v8. Ejectment. Cases No. 7991 & 7993. 
Conrad N. Jorpan. ” 


‘To Messrs. Barton & Chamberlain, attorneys for said plaintiff: 


You are hereby notified that on Saturday, the 18th day of No- 
- vember, A. D. 1882, at — m., or as soon thereafter as counsel can 
be heard, we shall, before his honor Judge Gary, in the room usu- 

_-__. ally oceupied by him as a court-room, in said county, move 
the court for orders in said several cases staying further pro- 
ee eee eral, and for the certifying of said several cases 
» the United States circuit court for the northern district of I llinois ; 
gat there was filed in each of said causes, on the 13th inst., a proper 
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ts bond, petition, and other papers for the removal thereof; at which 
| time and place you can appear, if you see fit. 


u- 
ue Dated Nov. 17, 1882. 

Y- | J. I. & F. I. BENNETT, 
WwW Attorney- for Defendant. 
AS 


: We hereby accept service of the above notice. 


BARTON & CHAMBERLAIN, 
Attorneys for Plaintiff. 


r, And on, to wit, the day and year last aforesaid, to wit, November 
18th, A. D. 1882, the same being one of the days of the November 
term of said court, the following, among other, proceedings were bad 
in said court and entered of record, to wit: 


= Gertrupe H. Harpin 
” v8. 84150, Ejectment. 


. ConrAD N. JORDAN. 


On motion of defendant’s attorney it is ordered, on filing petition 
| and bond, that this cause be, and is hereby, transferred to the United 
States circuit court in and for the northera district of Illinois, and 
that the clerk of this court do forthwith transmit to said 
59 United States circuit court a full and complete transcript of 
“ ali papers and pleadings filed in said cause, together with all 
orders made and entered of record herein. 

STATE OF ILLINOIS, 

County of Cook, 


| 
| 
I, John J. Healy, clerk of the superior court of Cook county, in. 

| and for the State of Illinois, do hereby certify the above and fore- 

going to be a true, perfect, and complete transcript of the record in 

a certain cause lately pending in said court, on the common-law 

side thereof, wherein Gertrude H. Hardin was plaintiff and Conrad 
| N. Jordan, defendant. 

In witness whereof I have hereunto set my hand and 
| [seaL.] affixed the seal of said court, at Chicago, this 27th day of 
) 
| 
' 


November, A. D. 1882. 
JNO. J. HEALY, Clerk. 


(Endorsed:) Filed Dec. 4, 1882. W. H. Bradley, clerk. 


Afterwards, to wit, on the fifth day of December, 1882, came the 
defendant, by his attorney, and filed in said clerk’s office his plea 
: in said entitled cause; which said plea is in the words and figures 
following, to wit: 


60 In the Circuit Court of the United States, Northern District 
of Illinois. December Term, 1882. 


Conrap N. JorDAN 
ats. Ejectment. 
GERTRUDE H. HarpIn. 


And the defendant, by John I. Bennett, his attorney, comes and 
defends the wrong and when, &c., and says that he is not guilty of 
unlawfully withholding the tenements in the said declaration men- 
tioned, or any part thereof, in manner and form as the plaintiff has 
above thereof complained against him. 

And of this defendant puts himself upon the country, &c. 
JOHN IL. BENNETT, 

Attorney for Defendant. 


Endorsed: Filed Dec. 5th, 1882. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the seventeenth day of January, 1883, came 
the defendant, by his attorney, and filed in said clerk’s office his 
motion to consolidate in said entitled cause; which said motion is 
in the words and figures following, to wit: 


61 United States Circuit Court, Northern District of [linois. 


GERTRUDE H. Harbin 
v8, 547. Ejectment. 
ConraD N. JORDAN. 


And now comes the said defendant, by John 1. Bennett, his attor- 
ney,and moves the court tu consolidate the three cases following the 
ubove-entitled case and numbered 548, 549, & 550 with the above- 
entitled case, because— 
First. The parties, plaintiff and defendant, are the same. 
Second. Substantially the same proof will be required to support 
both the plaintiff's and defendant’s cases in all four suits. 
Third. The declaratious are alike, except as to the descriptions of 
the several tracts involved. —~ 
Fourth. A. judgment for plaintiff or defendant will be equally 
capable of enforcement in the consolidated case as in the said several 
cases ; and, 
Fifth. A consolidation will result in a great saving of time and 
expense to both court and parties. 

JOHN I. BENNETT, 


Alt’y for Def’t. . 
Endorsed: Filed Jan’y 17,1883. Wm. H. Bradley, clerk. 


z On the same day, to wit, on the seventeenth day of January, 
io 1883, in the December term of said court, 1882, in the record 

of the proceedings thereof in said entitled cause, before Hon. Romanzo 
- Bunn, district judge, in the following entry, to wit: 
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GERTRUDE H. HARDIN 
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Order. 


~ 


GERTRUDE H. HARDIN 
v8. 
CoxraAD N. JORDAN. 


18197. Ejectment. 


- V8. 18198. Ejectment. 


ConraAD N. JORDAN. 


GERTRUDE H. HaRpIN 
v8. 
ConraD N. JORDAN. 


18199. Ejectment. 


GERTRUDE H. HarpIn 
v8. 
ConrAD N. JORDAN. 


18200. Ejectment. 


GERTRUDE H. iielp 


Now comes the defendant in said four entitled causes, by John I. 
Bennett, Esq., his attorney, and on his motion and with notice to 
the plaintiff’s attorney it is ordered by the court that said four 
entitled causes, wherein Gertrude H. Hardin is the plaintiff in each 
and Conrad N. Jordan is the defendant in each, be, and the same 
are hereby, consolidated, and that they proceed as one case. 


63 Afterwards, to wit, on the first day of February, 1883, 

in the December term of said court, 1882, in the record of the 
proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 


Order. 


GerrrupE H. Harpin 
US Ejectment. 


ConrAD N. JORDAN. 


Now come the parties, by their attorneys, and the defendant, by 
his attorney, moves the court for leave to withdraw the pleas filed 
herein and to file a demurrer to the declaration; and, after hearing 
the arguments of counsel, the court sustains said motion and gives 
leave to withdraw said pleas and to file a demurrer. 


On the same day, to wit, on the first day of February, 1883, came 
the defendant, by his attorneys, and filed in said clerk’s office his 
demurrer in said entitled cause; which said demurrer is in the 
words and figures following, to wit: 
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GERTRUDE H. HARDIN V8. CONRAD N. JORDAN. 


Usreen: SraTes or AMERICA, ! a 
Northern District of Illinois, 


In the Circuit Court in and for said District. 


ConraD N. JorRDAN 
ats. Ejectment. 
GERTRUDE H. Harp1y. 


And now comes the said defendant and says that the matters and 
things set forth in said consolidated declaration in said consolidated 
cause are insufficient in law and this defendant ought not to be re- 
quired to answer the same. 
JOHN L BENNETT, 
EDSALL, HAWLEY & EDSALL, 

Att’ys for Def’t. 


Endorsed: Filed Feb’y 1, 1883. Wm. H. Bradley, clerk. 


65 Afterwards, to wit, on the third day of February, 1883, in 
the December term of said court, 1882, in the record of the 
roceedings thereof. in said entitled cause, before Hon. Henry W. 
Blodgett, istrict judge, is the following entry, to wit: 


Order. 


GerTrRupDe H. Harpin 
v8, Ejectment. 
Conrad N. JORDAN. 


Now come the parties, by their attorneys, and the plaintiff, by her 
attorney, confesses the demurrer of the defendant to the declaration 
herein ; and, on motion, leave is given the plaintiff te amend her 
declaration herein by Monday morning next. 


Afterwards, to wit, on the twelfth day of February, 1883, in the 
December term of said court,1882, in the record of the roceedings 
thereof in said entitled cause; before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


GrertTrupe H. Harpin 
1) anit Ejectment. 
ConrapD N, JorRDAN. 


Now come the soir by their attorneys, and, on motion of the 

defendant, by his attorney, it is ordered that the amended 
declaration herein be stricken from the files, with leave to 
the plaintiff to file an amended declaration by Saturday 
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plaintiff, by her attorneys, and filed in said clerk’s office her amended sg 
declaration in said entitled cause; wlieh said amended declaration - 
is in the words and figures following, te wit: 


67 UNITED STATES OF AMERICA, \ 
Northern District of Illinois, 


Circuit Court of the United States. 


GERTRUDE H. HarpIN 
v8. Ejectment. Consolidated Cases. 
ConRAD N. JORDAN. 


And now comes the said plaintiff,Gertrude H. Hardin, by Barton 
& Chamberlain, her attorneys, and, by leave of court first had and 
obtained, exhibits this her amended declaration and complains of 
Conrad N. Jordan, who has heretofore been substituted as sole de- 
fendant in lieu of Joseph P. and Jabez A. Smale, Killam Smith, 
Benjamin Fogle, and Thomas Cash, original defendants herein, of a 
plea of ejectment— | 

For that whereas the plaintiff, on the first day of September, in 
the year 1882, was possessed of a certain parcel of land, with the 
appurtenances, lying in the county of Cook, in the district aforesaid, 
to wit, the southeast fractional quarter of section nineteen (19), the 
northeast fractional quarter of section thirty (30), and the east frae- 
tion of the southeast quarter of section thirty (30), all in township — 
thirty-seven (37) north, range fifteen (15) east, of the third. principal 
meridian, together with the accretions and relictions forming part 
thereof and appertaining thereto; which said tenements the plaintiff 

claims in fee; my the plaintiff being so thereof possessed, the 
68 defendant afterwards, to wit, on the first day of September, 1882, 

entered into such part of said accretions and relictions, being 
a part of said tenements which lies eighty rods on each side of the 
east and west half-section line running through said section thirty 
(30) extended east, and between the north and south section line ~~ 
running between sections seventeen (17) and eighteen (18),in said ~~ 
township extended south, and the north and south lhalf-section line — 
running through sections seventeen (17).and twenty (20), in said — 
township extended south; also that part which lies north of the — 
east and west half-section line running through said section thirty = 
(30) extended east, and west of the north aud south section line | 
running through sections seventeen (17) and eighteen (18), in said =~ 
township extended south, and south of the east and west section 
line running between said sections nineteen (19) and thirty (80) ex- — ~ 
tended east; also that part which lies west of the north and south - 
section line between sections seventeen (17) and eighteen (18),insaid =| 
township extended south, and east of a line eighty (80) rods westof =~ 
and parallel tosaid section Jine extended, and south of the eastand ~~ 
west half-section line running through said section thirty (30)ex- = 
tended east; also that part which lies east of the north and south — 
section line between sections seventeen (17) and eighteen (18), in said 
township extended south, and north of the east and west section 

o—161 | 
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se a line between’ sections nineteen (19) and thirty (30) extended east, 
oo 2 ae and west of the north and south half-section line running 
69 through sections 17 and twenty (20), in said township ex- 
naa south, and south of the east and west half-section 
line running through said sections 19 and twenty (20) extended, 
and now unlawfully withholds from the plaintiff the possession 
thereof. 
And for that whereas the plaintiff, on the first day of September, 
1882, was possessed of a certain parcel of land, with the appurte- 
-nances, lying in. the county aforesaid, to wit, that part of the accre- 
tions and relictions attached to and forming a part of the southeast 
fractional quarter of section nineteen (19), the northeast fractional 
quarter of section thirty (30), and the east fraction of the southeast 
quarter of section thirty (30), township thirty-seven (37) north, 
range fifteen (15) east, of the third principal meridian, bounded and 
described as follows, to wit: That part of said accretions and re- 
lictions which lies.¢ighty rods on each side of the east and west half- 
section line running through:said section thirty (30) extended east, 
and between the north and south section line ranning between sec- 
tions seventeen (17) and eighteen (18), in said township extended 
south, and the north and south half-section line running through 
sections seventeen (17) and: twenty: (20), in said township extended 
south ; also that part which lies north of the east and west half-sec- 
tion line through said section thirty (30) extended east, and west of 
the north and south section line running through sections seven- 
teen (17) and’ eighteen (18); in said township extended 
70 = south, and ‘south of the: east’ and west section line running 
between said sections nineteen (19) and thirty (30) extended 
east; also that part which lies west of the north and south section 
line between sections seventeen (17) and eighteen (18), in said town- 
ship extended south, and east of a line eighty (80) rods west of and 
rallel to said section lite extended, and south of the east and west 
alf-section line rulining through said section thirty (30)-extended 
east; also that part which lies east of the north and south section 
line between sections seventeen (17) and eighteen (18), in said town- 
ship extended south, and north of the east and west section line 
between sections nineteen ((19)‘and thirty (30) extended east, and 
west of the north ‘anid ‘south half-section line ranning through sec- 
tions seventeen (17) and twenty (20), in said township extended 
_ south, and south of the east and west half-section line running 
through said sections nineteen (19) and twenty (20) extended: which 
tenements plaintiff claims in fee and now unlawfully withholds 
from the plaintiff the. possession thereof, to the damage of the plain- 


tiff of forty thousand ($40,000) dollars, and therefore she brings her 


suit, dc. 
BARTON & CHAMBERLAIN, 
Plaintiff’s Attorneys. 


____ Endorsed: Filed Feb. 16, 1883. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-third day of February, 
1883, in the December term of said court, 1882, in the record 
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of the proceedings thereof in said entitled cause, before Hon. Ro- 
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manzo Bunn, district judge, is the folowing entry, to wit: 


Order. 


GertTruDE H. Harbin 
| vs. Ejectment. 
ConrabD N. JORDAN. 


Now come the parties, by their attorney, and, on motion of the 
plaintiff, by her attorney, leave is given her to take the deposition 
of Isaac R. Hitt before P. A. Hovne, Esq., a commissioner of this 


court. 


Afterwards, to wit, on the twenty-fourth day of February, 1883, in 
the December term of said court, 1882, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Romanza Bunn, dis- 
trict judge, is the following entry, to wit: 


Order. 
GERTRUDE H. HarpIn 


v8. Ejectment. 
ConraD N. JORDAN. 


Now comes the defendant, by his attorneys, and submits to the 
court the demurrer of the defendant to the amended declaration 
herein, and the court takes the same under advisement, 


72 Afterwards, to wit, on the second day of March, 1883, in 

the December term of said court, 1882, in the record of the 

roceedings thereof in said entitled cause, before Hon. Romanzo 
unn, district judge, is the following entry, to wit: 


Order. 


GERTRUDE H. Harbin 
vs. Kjectment. 


ConrAD N. JORDAN. 


The court, having considered and being now fully advised upon 
the demurrer of the defendant to the amended declaration filed 
herein on the — day of February last, sustains the same; and, on 
motion of the plaintiff, by her attorney, leave is given her to further 
amend her declaration herein. 


Afterwards, to wit, on the fifth day of March, 1883, came the plain- 
tiff, by her attorneys, and filed in said clerk’s office her amended 
declaration in said entitled cause; which said amended declaration 
is in the words and figures following, to wit: 
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GERTRUDE H. Harpin 
Vv, 
Conrad N. JORDAN. 


a plea of ejectment— 


year 1882, was 


The southeast fraction 


ae % ‘ 


78 — -Unrrep Srartes or America, 
Northern District of Illinois, 


Circuit Court of the United States. 


Ejectment. 
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Consolidated Cases. 


And now comes the said plaintiff, Gertrude H. Hardin, by Barton 
& Chamberlain, her attorneys, and, by leave of court first had and 
obtained, exhibits this her amended declaration and complains of 
Conrad N. Jordan, who has heretofore been substituted as sole de- 
fendant in lieu of Joseph P. and Jabez A. Smale, Killam Smith, 
Benjamin Fogle, and Thomas Cash, original defendants herein, of 


or that whereas.the plaintiff, on the first day of September, in the 
by mesne conveyances of certain parcels or 
tracts of land and, premises, with their appurtenances, which were 
conveyed to one John Holbrook by patent of the United States —_ 
May, 1841, which: said jparcels or tracts of land and premises, witl? 
certain. accretions and relictions, are lying and being in the county 
of Cook, in the State and district aforesaid, having a water front 
upon Wolf Lake,a body of water in the county and State aforesaid, 
denominated in the Government survey on which said Holbrook 

patent was granted a “ navigable lake.” 
74 _ Which said,pareels or tracts of land and premises may be 

particularly described:as follows, to wit: 


r of section nineteen (19), the north- 


east fractional quarter of section thirty (30), and the east fraction of 
_ thesoutheast quarter of section thirty (30), all in township thirty-seven 
; B) north, range fifteen:(15) east, of the third principal meridian, 
- and to which belong, appertain, and form a part thereof by virtue 
_ of the said patent of 1841 certain accretions and relictions aforesaid, 
which are accumulations and formations of soil or land gradually 


ae and imperceptibly formed or made by tht waters of said Wolf Lake, 
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which may be particularly described. as follows, to wit: All the ac- 
pret and relictions which lie eighty rods on each side of the east 
ion line*running through said section thirty (30) 
» between the north and south section line run- 
ween sections seventeen (17) and eighteen (18), in said town- 
fended sonth,and.the north and south half-section line ran- 


‘ough: sections. seventeen (17) aud tweuty (20), in said town- 


south,;,.also,all that. part of said accretions and relic- 


nt  whicl ies north of the east and west half-section line running 


; 4 


ove 
a : 
té s> 
'= 

~ ae 


aa 
e338 
~_— 
gules ¥ 
* be 


section thirty (30) extended east, and west of the north 
h section line running through sections seventeen (17) and 


2 een (18), in said township, extended south, and south of the 


. : o€ n (19) and thirty (30) extended east. 


and west section line running between said sections nine- 


‘ Also all that part of said accretions and relictions which lies 
orth and south section line between sections seventeen 
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(17) and eighteen (18), in said township, extended south, and east of Be. 


a line eighty (80) rods west of and parallel to said section line ex- 
tended, and south of the east and west half of section line running 
through said section thirty (30) extended east. 

Also all that part of said accretions and relictions which lies east 
of the north and south section line between sections seventeen (17) 
and eighteen (18), in said township, extended south, and north of 
the east and west section line between sections nineteen (19) and 
thirty (30) extended east, and west of the north and south half-sec- 
tion line running through sections seventeen (17) and twenty (20), in 
said township, extended south, and south of the east and west half- 
section line running through said sections nineteen (19) and twenty 
(20) extended ; which said parcels or tracts of land and premises, 
with theirsaid accretions and relictions, the plaintiff claimsin fee, and 
avers that, being so thereof possessed, afterwards, to wit, on the first 
day of September, 1882, the said defendant entered into the posses- 

sion thereof and now unlawfully withholds the same from the 
76 plaintiff, to the damage of said plaintiff of forty thousand 
($40,000) dollars, and therefore she brings her suit, &c. 
BARTON & CHAMBERLAIN, 
Plaintiff’s Attorneys. 


Endorsed: Filed Mar. 5, 1883. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the sixth day of March, 1883, came the de- 
fendant, by his attorneys, and filed in said clerk’s office his demurrer 
to the amended declaration in said entitled cause; which said de- 
murrer is in the words and figures following, to wit: 


76}  Unrrep Srates or America, % 
Northern District of Illinois, { *”’ 


In the Circuit Court of the United States in and for said District. 


ConraD N. JorDAN 
ads. Ejectment. 
GERTRUDE H. Harpy. 


And now comes the said defendant, by Edsall, Hawley and Edsall, 
and John I. Bennett, his attorneys, and says that the amended declara- 
tion filed herein on the fifth day of March, A. D.1883,is not sufficient 
in law, and this defendant ought not to be required to answer the 
same, and this defendant assigns as special cause of demurrer that 
the said several pieces or parcels of land and each and every thereof 
attempted to be described and recovered in said declaration is and 
are so imperfectly described that a verdict or judgment could not be 
maintained thereon. 

2. Each and every the pieces or parcels of land attempted to be 
described and set forth in said amended declaration is and are so 
imperfectly described that this defendant ought not to be required 
to plead to the same. 
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fe 
ae 


if. 
aid amended declaration, it is entirely uncertain what specific lands 

the plaintiff seeks to recover or claims in fee. : 

} EDSALL, HAWLEY & EDSALL, 

JOHN I. BENNETT, Att’ys for Def’t. 


Endorsed: Filed March 6, 1883. Wm. H. Bradley, clerk. 


77 On the same day, to wit,on the sixth day of March, in the 

adjourned March term of said court, 1883, in the record of the 

wroceedings thereof in said eutitled cause, before Hon. Romanzo 
unn, district judge, is the following entry, to wit: 


Order. 


GERTRUDE H. HarpIn 
v8, Ejectment. 
ConrApd N. JorpaAvn. 


Now come the parties, by their attorneys, and now comes on to be 
heard the demurrer, of the defendant to the amended declaration 
filed herein on yesterday, and, after hearing the arguments of coun- ) 
sel, the court takes the same. under advisement. / 

e 


Afterwards, to wit, on the ninth day of March, in the adjourned 
March. term of said| court, 1883, in the record of the proceedings 
thereof in said entitled cause, before Hon. Romanzo Bunn, district re {er 
judge, is the following entry, to wit: 


Order. 


GERTRUDE H. HarpIn 
vs. Ejectment. 
Conrad N. JORDAN. 


The court, having considered and being now fully advised upon fg \ 
the demurrer of the defendant to, the amended declaration 4 
78 filed herein on the fifth instant, sustains said demurrer, and, 
3 on motion of the plaintiff, by her attorney, leave is given her 
_ to further amend her declaration by to-morrow morning. : 


On the same day, to wit, on the ninth day of March, 1883, came 
_ the plaintiff, by her ‘attorneys; and filed in said clerk’s office her | 
- amended declaratioti in’ said ‘entitled cause; which said amended x 
_ declaratiow is in the words and figures following, to wit: : Td 
99 ‘Unrren Srares or AMERICA, Mss: 
peters. Northern District of Illinois, 

| Circuit Court. 
GertTRuDE H. Harpin 


Ejectment. 


v8. 
Conrap N. JoRDAN. 
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& Chamberlain, her attorneys, and, by leave of court first had and 
obtained, exhibits this her amended declaration, and complains of 
Conrad N. Jordan, heretofore substituted as sole defendant in place 
of Joseph P. and Jabez A. Smale, Benjamin Fogle, Killam Smith, 
and Thomas Cash, original defendants herein, of a plea of eject- 
ment: | 
For that whereas the plaintiff, on the first day of September, in 

the year 1882, was possessed of certain parcels of land, with the ap- 
purtenances, lying in the county of Cook and district aforesaid, to 
wit, the southeast fractional quarter of section nineteen (19), the 
northeast fractional quarter of section thirty (30), and the east frac- 
tion of the southeast quarter of section thirty (30), township thirty- 
seven (37) north, range fifteen east, of the third principal meridian, 
. together with the accretions and relictions forming a part thereof, 
which said tenements the plaintiff claims in fee; and, the plaintiff 

being so thereof possessed, the defendant afterwards, to wit, 
80 on the first day of September, 1882, entered into possession 

of the same, and now unlawfully withholds from the plaintiff 
the possession thereof, to the damage of the plaintiff of fifty thousand 
dollars; wherefore plaintiff brings suit. 

BARTON & CHAMBERLAIN, 
Plaintiff’s Attorneys. 


Endorsed: Filed March 9th, 1883. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the tenth day of March, 1883, came the de- 
fendant, by his attorneys, and filed in said clerk’s office his demurrer 
to the amended declaration in said entitled cause; which said de- 
murrer is in the words and figures following, to wit: | 


ea Unirep SratEes OF AMERICA, 
Northern District of Illinois, § 


Circuit Court of the United States in and for said District. 


ConrAD N. JORDAN 
ads. jectment. 
GertruDE H. Harpy. 


And the said defendant, by Edsall, Hawley and Edsall, his attor- 
neys, comes and defends the wrong and injury when, &c., and says 
that the said amended declaration. filed March ninth, A. D, 1883, 
and the matters therein contained, in manner and form as the same 
are above stated and set forth, are not sufficient in law for the said 
plaintiff to have or maintain his aforesaid action against the said 
defendant, and he, the said defendant, is not bound by law to answer 
the same. 

And this he is ready to verify ; wherefore he prays judgment, &e. 

EDSALL, HAWLEY & EDSALL, 
Att’ys for Defendant. 


This declaration is held good to recover the land definitely de- 
scribed by Government descriptions, but not to recover any relic- 


tions or accretions appurtenant thereto or belonging there- 
with lying outside such Government descriptions, and the 
defendant will have leave to plead within 24 hours. 


March 13, 1883. 
R. BUNN, Judge. 
Endorsed: Filed March 10, 1883. Wm. H. Bradley, clerk. 


83 On the same day, to wit, on the tenth day of March, in the 

adjourned March term of said court, 1883, in the record of 
the proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 


Order, 


Gertrupe H. Harpin 
v8. Ejectment. 
ConraD N. JORDAN. 


Now. come the parties, by their attorneys, and now comes on to 
be heard the demurrer of the defendant to the amended declaration 
filed herein on the ninth instanjagad, after hearing the arguments 
of counsel, the court takes the under advisement. 


: Afterwards to wit, on the thirteenth day of March, in the ad- 
_ journed March term of said court, 1583, in the record of the pro- 

2, ceedings t vereof in said entitled cause, before Hon. Romanzo Bunn, 
_ district judge¥is the following entry, to wit : 


Order. 


GertTrupE H. Harpin 
v8. ~ > Ejectment. 
Conrad N. JorDAN. 


_ The court, having considered and being now fully advised upon 

the demorrer of the defendant to the amended declaration 
_ filed herein on the ninth of March instant, holds that said 
decluration is. good to recover the land definitely 
cr by Government description, but not to recover any relic- 
ons C sretions appurtenant t ereto or belonging therewith lying 
atsi ifoses wovernment descriptions, and with , Pai to the de- 
ndant to plead to said amended declaration within twenty-four 


s, to wit, on the fourteenth day of March, 1883, came 
ait + his attorneys, and filed in said clerk’s office his 
ntit vane which said pleas are in the words and 
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85 Unitep States or AMERICA, 


Northern District of Illinois, } ss . 
In the Circuit Court of the United States in and for said District. 


ConraD N. JORDAN 
ads. 


Ejectment. 
GerTRUDE H. Harpy. 


And now comes the said defendant, by John I. Bennett and Edsall, 
Hawley and Edsall, his attorneys, and says that he is not guilty of 
withholding the premises claimed by the plaintiff, to wit, the south- 
west fractional quarter of section nineteen (19), the northwest frac- 
tional quarter of section thirty (30), and the west fraction of the 
southeast quarter of section thirty (30), township thirty-seven (37) 
north, range fifteen (15) east, of the third principal meridian, as the 
plaintiff hath alleged in his said amended declaration; and this he 
prays may be enquired of by the country. 

EDSALL, HAWLEY & EDSALL, 
JOHN I. BENNETT, Al?’ys for Def't. 


And for a further plea in this behalf said defendant says actio non, 
because he says that at the said tithe when, &c., and at the time 

86 of commencing this suit he was not in possession of said 
premises described and set forth in said amended declaration, 

to wit, the southwest fractional quarter of section nineteen (19), the 
north west fractional quarter of section thirty (30), and the west frac- 
tion of the southeast quarter of section thirty (30), township thirty- 
seven (37) north, range fifteen (15) east, of the third principal me- 
ridian, or any part thereof, and did not claim title or interest therein 
or in any part thereof; and this he prays may be enquired of by the 


country. 
EDSALL, HAWLEY anp EDSALL, 
JOHN |. BENNETT, Attys for Def't. 


John I. Bennett, being first duly sworn, upon, his oath says that 
he is one of the attorneys for the above-named defendant, Conrad 
N. Jordan, and that the matters and things stated in, the said second 
plea by the said Jordan above pleaded are true; and further saith 


not. | 
JOHN I. BENNETT. 
Subscribed and sworn to this 14 day of March, A. D. 1883. 
FRANK. I. BENNETT, 
Notary Publi :. 


Endorsed: Filed March 14, 1883. Wm. H. Bradley, clerk. 


[SEAL. ] 


87 Afterwards, to wit, on the seventeenth day of March, in 
the adjourned March term of said court, 1883, in the record 

of the proceedings thereof in said entitled cause, before Hon. Ro- 

manzo Bunn, distrig¢t judge, is the following entry, to wit: 
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Order. 


GERTRUDE H. HaArRpDIN 
v8. Ejectment. 
ConrapD N. JORDAN. 


Now come the parties, by their attorneys, and, on motion of the 
defendant, by his attorney, leave is given him to file amended 
pleas herein, which is done; and, on further motion, it is ordered 
that the plantiff reply to:said pleas by Monday next. 


On the same day, to wit, on the seventeenth day of March, 1885, 
came the defendant, by his attorneys, and filed in said clerk’s office 
his amended pleas in said entitled cause; which said amended pleas 
are in the words and figures following, to wit: 


88 UNITED STATES OF AMERICA, } yt 
Northern District of Illinois, | ~ 


In the Circuit Court of the United States in and for said District. 


Conrad N. JORDAN 
’ Ejectment. 
Gertrupe H. Harpin. 


And now comes the said defendant, by John I. Bennett and Ed- 
sall, Hawley & Edsall, his attorneys, and says that he is not guilty 
of withholding the/premises clayned by the plaintiff, to wit, the 
southeast fractional quarter of section nineteen (19), the northeast 
fractional quarter of section thirty (30), and the east fraction of the 
southeast quarter of section ‘thirty (80), township thirty-seven (37) 
marthy stods: Sihenn ¢h8)ieth of, the third principal meridian, as the 
plaintiff hath alleged:in this,said amended declaration ; and this he 
prays may be inquired of. oy the country. 

iv o} vsiae BDBALL, HAWLEY & EDSALL, 
JOHN I, BENNETT, At’ys for Def’t. 


And for a further plea in this behalf said defendant says actio non, 
because he says that thi wheranie time when, &c., and at the time of 
commencing this suit he was not in possession of said prem- 

8Y ises dentin a set forth in; said Ceriied Poa hy to 
wit, the southeast fractional quarter of section nineteen (19), 

the northeast fractional -quarterof section thirty (30), and the east 
fraction ‘of. the southeast! quarter’ of section thirty (30), township 
 thirty4seven:(87) north; range fifteen (15) east, of the third principal 
meridian, or any part thereof, and did not claim title thereto or in- 


terest therein or.in any part thereof; and this he prays may be in- 


quired of by the country. 
abet EDSALL, HAWLEY anv EDSALL, 
ae. JOHN I. BENNETT, At’ys for Def't. 


n I. Bennett, bein first duly sworn, upon oath says that’ he 
of the attorneys for the above-named defendant, Conrad M. 
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Jordan, and that the matters and things stated in the above secoud — 4 
plea by the said Jordan above pleaded are true; and further saith =~ 


not. 
JOHN IL. BENNETT. 


Subscribed and sworn to this 17th day of March, A. D. 1883. 
FRANK I. BENNETT, 
Notary Public. [{seat.]} 


Endorsed: Filed March 17th, 1883. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the nineteenth day of March, 1883, came 
the plaintiff, by her attorneys, and filed in said clerk’s office her 
similiter in said entitled cause; which said similiter is in the words 
and figures following, to wit: 


90 Unitrep STATES OF AMERICA, } 
Northern District of Illinois, 
Circuit Court of the United States. 


GertTruDeE H. HarpIN 
v8. Kjyectment. 
ConrapD N. JORDAN... 


And the plaintiff, as to the pleas of the defendant firstly and see- 
ondly herein pleaded, and whereof he has put himself upon the 


country, does the like. | : 
BARTON & CHAMBERLAIN, 


PUtff’s Attys. 
Endorsed: Filed March 19,1883. - Wm. H. Bradley, clerk. 
91 Afterwards, to wit, on the thirtieth day of March, in the ad- 


journed March term of said court, 1883, in the record of the 
yroceedings thereof in said entitled cause, before Hon. Henry W. 
lodgett, district judge, is the following entry, to wit: 


Order. 
GertTrupe H. Harpy 
v8. Ejectment. 
Conrav N. JORDAN. 


Now come the parties, by their respective attorneys, and, upon issue 
joined by agreement of the parties, by their attorneys, they waive 
the intervention of a jury and put) themselves upon the court; and, 
after hearing a part of the evidence, the hour of adjournment hav- 
ing arrived, it is ordered that the further trial of the cause be post- 
poned until to-morrow morning. 


Afterwards, to wit, on the thirty-first day of March, in the ad- 
journed March term of said court, 1883, in the record of the pro- =" 
ceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
gett, district judge, is the following entry, to wit: : 
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CONRAD N. JORDAN. 
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Order. 


Big GERTRUDE H. HarpIN 
vs. Ejectment. : 
ConraD N. JorDAN. 


Now come again the parties, by their attorneys, and, after hearing 
the concluding evidence upon the issue herein, the hour of adjourn- 
ment having arrived, it is ordered that the further trial of this cause 
be postponed until Tuesday morning next. 


92 Afterwards, to wit, on the third day of April, in the ad- 

| Frac March term of said court, 1883, in the record of the 

ed ings thereof in said entitled cause, before Hon. Henry W. 
lodgett, district judge, is the following entry, to wit: 


Order. 


GERTRUDE H. eoreccraeh, 
v8. Ejectment. 
ConraAD N. JORDAN. 


Now come again the parties, by their attorneys, and, after hearing 
the arguments of the respective counsel upon the issue herein, the 
court takes the same under advisement, 


Afterwards; to wit, on the twenty-eighth day of May, in the ad- 

_journed May term of said —, 1883, in the record of the proceedings 

thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


Gertrupe H. HArpDIN 
v8 


. Ejectment. 
ConraD N. JORDAN. 


Now come the parties, by their attorneys, and the court, having con- 
_ sidered and being fully advised upon the matters herein, finds the 
eA defendant guilty of unlawfully withholding from the posses- 
93 sion of the plaintiff the following-described lands, mentioned 
| and described| in the plaintiff’s declaration, to wit: All the 
~ ___ lands lying between the meander lines of said southeast fractional 
- quarter of section nineteen (19), the northeast fractional quarter of 
_ section thirty (30), and the east fraction of the southeast quarter of 
stion thirty (30), all in township thirty-seven (37) north of range 
~~ fifteen east of the third principal meridian and the low-water mark 
of Hyde Lake, all said ane being situate in the county of Cook 
) State ‘of Illinois. he court also finds the estate established in 
plaintiff on the trjal to be an estate in fee simple, and assesses 
ages at one cent. It is thereupon considered and adjudged 
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said stipulation isin the words and figures following, to wit: 
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by the court that the plaintiff do have and recover of the defendant 
possession of said land aforesaid described according to the force, 
form, and effect of her said recovery, and that she have a writ of 
possession therefor, and that she also have and recover of the defend- 
ant the said sum of one cent, her damages, together with her costs 
in this behalf expended, amounting to — dollars and — cents, and 
that she have execution therefor. 


Afterwards, to wit, on the twelfth day of July, 1883, there was 
filed in said clerk’s office a stipulation in said entitled cause; which 


94 Unitep Srates OF AMERICA, 
Northern District of Illinois. 


March Term, A. D. 1883. 


GEkTRUDE H. HARDIN | 
v8. i Kjectment. 
ConraD N. JORDAN. 


It is stipulated by and between the parties to the above-entitled 
cause that, for the purpose of taking a new trial under the statute 
of the State of Illinois entitled “ejectment,” the previous payment 
of the costs in the above cause is hereby waived to await the deter- 
mination of the cause, and that judgment heretofore entered herein 
may be set aside and a new trial granted in pursuance of the said > 
statute the same as if and with the same effect upon the rightsof —_ 
the parties to this cause to future new trials under said statute as 
though said costs had been paid by said Hardin previous to the 
redocketing and asking for said order setting aside said judgment 
and granting a new trial under the statute as aforesaid. 

It. is also further stipulated that the testimony already taken by 
the reporter at the said previous trial herein shall be used in the 
new trial, thereby not waiving any objections to said testimony — 
which might be made if the witnesses were on the stand, nor pre- 
venting either party from calling any of the witnesses heretofore — 
called to give further testimony in reference to the matters herein 


involved. 
BARTON & CHAMBERLAIN, 
Plaintiff’- Attys. 
J.I. & F. lL. BENNETT, 
Allys for Def’t. 


Endorsed: Filed July 12, 1883. Wm. H. Bradley, clerk. 


95 On the same day, to wit, on the twelfth day of July,inthe =~ 
July-term of said court, 1883, in the record of the proceed- =~ 


district judge, is the following entry, to wit: ) 
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Order. 


GERTRUDE H. Harbin 
| ee Ejectment. 
ConraD N. JORDAN. 


By agreement of the parties, as per stipulation filed, it is ordered 
by the court that the judgment entered herein on the twenty-eighth 
day of May last be set aside and vacated and a new trial granted 
under the’ sfatunte. 8" 


Afterwards, to wit, on the eighth day of December, in the ad- 
journed October term of said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
gett, district judge, is the following entry, to wit : 


Order. 


GERTRUDE H. HARDIN 
v8. Ejectment. 
ConrAp N. JorpDAN. 


On motion of the, plaintiff, by E. S$. Holbrook, Esq., her attorney, 
leave is given her to file ‘an additional count to the declaration 
herein. | 


On the same day, to wit, on the eighth day of December, 1884, 

came the plaintiff, by her attorneys, and filed in said clerk’s 

96 office an additional count in said entitled cause; which said 
count is in the words and figures following, to wit: 


Suit in Ejectment, Pending in the U. S. Circuit Court, Northern 
__, District of Ills. 


; 


GertTrRupe H. Harpin- 
ws. 


1 -* Conrad N. Jorvan. 
Additional: Count, Filed by Leave of Court. 
se suid Gertrude H.,Hardin, by her.attorneys, complains of said 


; defen t; Conrad: N. Jordan, in a plea of ejectment— 

For. whereas} the; said; plaintiff, Gertrude H. Hardin, hereto- 
fore, to wit, on the first day of September, A. D. 1882, was the owner 
in fee simple of the following-described real estate, to wit, the south- 


ast quart uarter of section 


st quarter of section nineteen and the northeast 
hirty and the southeast quarter of section thirty, all of town. thirty- 
1 north of range fifteen east of 3d P. M., of said Cook county, 
Tlinoi aig | 8. 19, N. E. } sec. 30, & S. E. } of sec. 30, 

5), with all-accretions, alluvions, and relictions, to wit, 
dying between the west boundary line of said southeast 
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quarter of section nineteen and the west line of said northeast quar- _ 
ter of section thirty and the middle line of the permanent water of 
the lake east of said line, sometimes designated and known as “ Navi- 
gable Lake” and sometimes as “ Wolf Lake,” and alsv all the land =~ 

lying between the sectional lines of said southeast quarter of 
97 section thirty and said lake, and was in the possession thereof 3 

claiming as such owner and claiming the right of actual 
possession as against all others unmolested ; and, being so in pos- 
session, the said defendant, Conrad N. Jordan, ihapumale to wit, on 
said day, by his tenants, to wit, Jabez B. Smale, Benjamin ; Fogle, 
Christ. Rosenquist, Killam Smith (whv was also his agent), and 
Thomas Cash, entered wrongfully and without legal right upon the 
said premises and ejected the said plaintiff therefrom, and from 
thence hitherto withheld and now withholds from said plaintiff the 
possession thereof, to the damage of said plaintiff of fifty thousand 
dollars, and therefore she brings suit. 

By JESSE B. BARTON & 
EDMUND 8. HOLBROOK, 
Her Attorneys. 
DENT & BLACK, Of Counsel. 


Endorsed: Filed Dec. 8, 1884. . Win. H.:Bradley, clerk. 


Afterwards, to wit, on the nineteenth day of December, 1884, 
came the defendant, by his attorneys, and filed in‘ said clerk’s office 
his pleas in said entitled cause; which said pleas are in the words 
and figures following, to wit: 


98 Unitrep States oF AMERICA, 
Northern District of Illinois, 


In the Circuit Court of the United States in and for said District. 


ConrapD N. JORDAN 
ads. Ejectment. 
GertTrupe H. Harpy. 


And now comes the said defendant, by John I. Bennett and Edsall, 
Hawley & Edsall, his attorneys, and says that he is not guiltyof ~~ 
withholding the premises. claimed by. the, plaintiff, to wit, the ~~ 
southeast quarter of section nineteen (19), the northeast quarterof ~~ 
section thirty (30), and the southeast quarter of section thirty (30), ~~ 
township thirty-seven (37) north, range fifteen (15) east, ofthethird — 
principal meridian, as the plaintiff-hath alleged’ in his additional 
count to said amended declaration filed, on leave of court, December 
8th, 1884; and this he prays may be enquired of by the country. - 

DSALL, HAWLEY & EDSALL, 
JOHN IL. BENNETT, Alt’ys for Defendant. 


And, for a further plea in this behalf, said defendant says actio ae 
non, because he says that at the said time when, &c., and at thé 
time of commencing this suit he was not in possession of so mue 
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of said premises described and set forth in said additional 
99 count to said amended declaration filed on leave of court, 

December 8th, 1884, as is described as follows, to wit, the 
southeast fractional quarter of section nineteen (19), the northeast 
fractional quarter of section thirty (30), and the east fraction of the 
southeast quarter of section thirty (30), township thirty-seven (37) 
north, range fifteen (15) east, of the third principal meridian, or any 
part thereof, and did not claim title thereto or interest therein or in 
any part thereof; and this he prays may be enquired of by the 


country. 
EDSALL, HAWLEY & EDSALL, 
JOHN I. BENNETT, At’’ys for Defendant. 


John I. Bennett, being first duly sworn, upon his oath says 
that he is one of the attorneys for the above-named defendant, 
Conrad N. Jordan, and that the matters and things stated in the 
said above second plea by the said Jordan above pleaded are true; 


and further saith not. 
JOHN I. BENNETT. 


-Subseribed and sworn to this 19th day of December, A. D. 1884. 
[SEAT.. ] ©. D. CROCKER, 
Notary Public. 


And plaintiff doth the like. 
E. 8S. HOLBROOK, His Att’y. 


Endorsed; Filed Dec. 19, 1884. Wm. H. Bradley, clerk. 


100 ~ Afterwards, to wit, on the tenth day of July, in the July 

term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, circuit 
judge, is the following entry, to wit: 


~ Order. 
Grertrupe H. Harbin 
v8. Ejectment. 
ConraD N. JORDAN. 


: Now come the parties, by their attorneys, and, upon issue joined 
~ herein by agreement of the parties, as per stipulation filed, they 
_ waive the intervention of a jury, and for trial put themselves upon 

- the court; and, after hearing a part of the evidence, the hour of ad- 

ournment having arrived, it is ordered that the further trial of the 


ise be postponed until to-morrow morning. 


Afterwards, to wit, on the fourteenth day of July, in the July term 
lid court, 1885, in the record of the proceedings thereof in said 
‘eause, before Hon. Walter Q. Gresham, circuit judge, is the 
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Order. 


GERTRUDE H. Harpin 
v8. > Ejectment. 
ConraD N. JORDAN. 


Now come again the parties, by their attorneys, and, after 

101 hearing additional evidence without concluding the same, the 
hour of adjournment having arrived, it is ordered that the 
further trial of the cause be postponed until to-morrow morning. 


Afterwards, to wit, on the fifteenth day of July, in the July term 
of said court, 1885, in the record of the proceedings thereof in said 
entitled cause, before Hon. Walter Q. Gresham, circuit judge, is the 
following entry, to wit: 


Order. 


GertrupEe H. Harbin 
US. Ejectment. 
ConrapD N. JORDAN. 


Now come again the parties, by their attorneys, and, after hear- 
ing additional evidence, the hour of adjournment having arrived, it 
is ordered that the further trial of the cause be postponed until to- 
morrow morning. 


Afterwards, to wit, on the sixteenth day of July, in the July term 
of said court, 1885, in the record of the proccedings thereof in said 
entitled cause, before Hon. Walter Q- Gresham, circuit judge, is the 
following entry, to wit: 


Order. 


GERTRUDE H. HARDIN 
v8. Ejectment. 
ConRAD N. JORDAN. 


102 Now come again the parties, by their attorneys, and, after 

hearing additional evidence without concluding the same, 
the hour of adjournment having arrived, it is ordered that the fur- 
ther trial of the cause be postponed until to-morrow morning. 


Afterwards, to wit, on the seventeenth day of July, in the July 
term of said court, 1885, in the record of the: proceedings thereof in 
said entitled cause, before Hon. Walter Q. Gresham, circuit judge, is 
the following entry, to wit: 


Order. 


GERTRUDE H. HARpDIN 
vs. Ejectment. 
ConraD N. JoRDAN. 


Now come again the parties, by their attorneys, and, after hearing 
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additional evidence without concluding the same, the hour of ad- 
journment having arrived, it is ordered that the further trial of the 
cause be postponed until. to-morrow morning. 


Afterwards, to wit,on the eighteenth day of July, in the July term 
of said court, 1855, in the record of the proceedings thereof in said 
entitled cause, before Hon. Walter Q. Gresham, circuit judge, is 
the following entry, to wit: ? 


Order. 


103 Gerrrupve H. Harbin 
iis v8. Ejectment. 
a Conrad N. JoRDAN. 


Now come again the parties, by their attorneys, and, after hearing 
the concluding evidence, the hour of adjournment having arrived, 
it is ordered that the further trial of this cause be postponed to a future 
day. ) 


Afterwards, to wit, on the twenty-second day of July, in the July 
term of. said court, 1885, in the record of the proceedings thereof in 
said entitled cause, before Hon, Walter Q. Gresham, circuit judge, is 
the following entry, to wit: 


Order. 
GerTrupe H. Harpin 
red 1 ote. 
ConkAp N: JORDAN. 
Now come again the parties, by their attorneys, and, after hearing 


=. 


a part of the SPER IED A of counsel upon the issue herein, the hour 
of adjournment. aying arrived, it is ordered that the further trial of 
the cause be postponed until to-morrow morning. 


Ejectment. 


# 


July term of said court, 1885, in the record of the proceedings 
thereof in said’ entitled cause, before Hon. Walter Q. Gresham, eir- 
cuit judge, is the following entry, to wit: 


a4 y AH ; Vis) : 
104 ‘_ Afterwards, to wit, on the twenty-eighth day of July, in the 


Gerrrupe HH. Harpin 
vs, 9. ©) Bjectment. 
ConrapD N. JORDAN. 


~~. Now again come the parties, by their attorneys, and, after further 
hearing a part of the arguments of counsel upon the issue herein, 
our of adjournment having arrived, it is ordered that the fur- 

sl of this cause be postponed until to-morrow morning. 


ds, to wit, on the twenty-ninth day of July, in the July 
court, 1885, in the record of the proceedings thereof in 
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said entitled cause, before Hon. Walter Q. Gresham, circuit jodga 
the following entry, to wit: 


Order. 


GERTRUDE H. Harpix 
v8. Ejectment. 
ConrAD N. JORDAN. 


Now again come the parties, by their attorneys, and the defendant 
has leave to file an amended plea herein, and thereupon the 
105 further hearing of this cause is resumed, when, the hour of 
adjournment having arrived, it is ordered that the further 

trial of this cause be postponed until to-morrow morning. 


On the same day, to wit, on the twenty-ninth day of July, 1885, 
came the defendant, by his attorneys, and filed in said clerk’s office 
his plea in said entitled cause; which: said plea is in the words and 
figures following, to wit: 


106 Uwnrrep States or AMERICA, : 
Northern District of Illinois, 


In the Circuit Court of the United States in and for said District. 


ConrRAD N. JORDAN 
3 ads, Ejectment. 
GertTrRupE H. Harpin. 


And now comes the defendant, by John I. Bennett and John B. 
Hawley, his attorneys, by leave of court first bad and obtained, and 
for amended piea to the said amended declaration says he is not 
guilty of withholding the premises claimed therein by the plaintiff, 
or any or either or-any part thereof, as the plaintiff bath alleged in 
suid amended declaration, and this he prays may be enquired of by | 


the country. 
JOHN I. BENNETT, 
JOHN B. HAWLEY, 
Attorneys for Defendant. 


Endorsed : ‘Filed July 29th, 1885. Wm. H: Bradley, clerk. : 
107 Afterwards, to wit, on the thirtieth day of July, in the July a 
term of said court, 1885, in the record of the process | 
, 


thereof in said entitled cause, before Hon. WalterQ. Gresham, cireuit 
judge, is the following entry, to wit: 


Order. 


GertTRuDE H. Harpin 
v8. Ejectment. 


ConraD N. JORDAN. 


Now again come the parties, by their attorneys, and the hearing — 
of the arguments of counsel upon the issue herein is resumed, ane 
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2 the same being concluded and the court, not being fully advised in 
the premises, takes the same under advisement. 


Afterwards, to wit, on the eighteenth day of January, 1886, there 
was filed in said clerk’s office the special findings of the court in said 
entitled cause; which said special findings are in the words and fig- 
ures following, to wit: 


108 In the United States Circuit Court, Northern District of 
Illinois. 


, 
: 


Gertrupe H. Haron, Plaintiff, 
vs. Kjectment. Consolidated Cases. 
Conrap N. Jorpan, Defendant. 


This cause having come on for hearing before the court without a : 
jury, a jury having been waived in writing by thie parties, and the 
court, having heard all the evidence in said cause, doth make in said 
cause the following special findings of facts: 

(1.) That. plaintiff. is seized in fee of the southeast fractional } of 
section nineteen (19), the northeast fractional } and the east fraction 
of the southeast fractional } of section thirty (30), all in township 
thirty-seven (37), north, of range fifteen (15) east, in Cook county, 7 
State of Illinois, as per patent from the United States of America to 
~ John Holbrook, plaintiff’s ancestor, dated May 20, 1841, in which 
patent the grant of said lands is recited to be “according to the 

Official plat of the survey of the said lands returned to the General 
Land Office by the PUESEY OF eneral;” that said patent was based 

upon an entry by said John, Holbrook, made in the year 1838, at 
the United States land office in Chicago, Illinois, 
_ * (2.) The Government survey of lands in fractional township thirty- 
_ seven (37) aforesaid was made in the years 1834 and 1835, and the 
field-notes thereof as to the lands in question were as follows, to 
<a | 
 Chs. 
~ $80.00 Set a post corner to sees..29, 30, 31, & 32,17.37 N., R. 15 E., 
| from which a burr oak 24 inches dia. bears N. 10 E. 41 
lks.; a-burr oak 20 inches dia. bears S. 66} E. 98 lks.; a 
red oak 14 inches dia. bears. S. 20} W. 82 lks.; no tree 
near in. sec, 30. ‘ 
ea: Land to timber all marsh; timber, burr, white, and red 
Tie “oak ; 3rd-rate soil; timber very thin and poor. 
ke West . Between secs. 30 & 31, T. 37 N., R 15 E., of 3rd P. M. 
- 284 Intersect southeasterly margin of a navigable lake, where 
_ set a post for the corner to fractional secs. 30 & 31, T. 37 
_ _N., R.15 E., from which a burr oak 18 inches dia. bears N. 
814° E. 286 Iks. ; a burr oak 10 inches dia. bears south S 
- 809° E. 177 lks.; sent my flagman around the southern 
ts remity of lake and ca the flag to be set on the 
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1 ag side thereof, on the line between secs. 30 & 31. 
I then offset S. 500 chs. to a point from which the flag set 
as aforesaid bears N. 79° 48’ W., making the distance — 
across the lake 27.78 chs.; therefore at 2.84 more 27.78 ~~ 
equal to. bs 
Set a post on the southwest bank of lake for the corner to 
fractional secs. 30 & 31, T. 37 N., R. 15 E., from which a 
burr oak 13 inches diameter bears N. 643° W. 149 lks. ; 
a black oak 18 inches inches dia. bears 8. 81° W. 183 lks. 
Leave marsh ou lake and enter timber, bears N. E. 


Leave timber and enter marsh, bears N. E. & S. W. 

Set } sec. corner post, from which a burr oak 24 inches dia. 
bears N. 293° E. 209 Iks.; a red oak 14 inches dia. bears 
N. 14° W. 466 lks.; land 3rd-rate soil; thinly timbered 
with yellow, a burr oak, and red oak. ‘ies 

Intersect east boundary of T. 37 N., R. 14 E. 25 lks. north = 
of the corner of sees. 25 & 36, where raised a mound, ~~ 
beneath which deposited 2 quarts charcoal, and set a re a 
for the corner to secs. 30 & 36, T.36 N.,R.15 E.; landall © 
marsh ; water from 4 to 12 inches deep. 

Between secs. 29 & 32, T. 37 N., R. 15 E., of the 3rd P. M. a 

Intersect the S. W. side of a navigable lake, where seta post = 
corner to frac’] secs. 29 & 32, T°: 37 N., R.15 E., from whieh 
a burr oak 22 inches diameter bears N. 54° W. 76 lks.; a- 
burr oak 24 inches dia. bears S.18° W.178 Iks.; land 3rd-- 
rate soil; thinly timbered with burr, white, & yellow oak. 

Between secs. 29 & 30, T. 37 N., R. 15 E., of the 3rd P.M. 

Intersect bartk of lake, where set a post for the corner to 
frac’l sees. 29 & 30, T.37 N., R. 15 E., from which a burr oak 
14 inches dia. bears N. 73° E. 186 lks.; a burr oak 24 
inches dia. bears 8. 78° E. 169 lks.; land 3rd-rate soil; 
thinly timbered with white, yellow, & burr oak. Asthe — 
remainder of this lineis in the lake, I commence northat ~*~ 
the corner to secs. 24 & 25, T. 37 N.,R.14 E.,and runthence ~~ 
east. 


Between secs. 19 & 30, T. 37 N., R. 15 E., of the 3rd P. M. 


Leave marsh on a sandy ridge, bears N. & S. 
Leave same and enter marsh. or 
Intersect left bank of the Little Kalamick river, run north, 
where set a post from which a willow 14 inches dia. bears 
S. 20° E. 48 lks.; a yellow oak 10 inches dia. bears N. 60 
W. 339 lks. for the corner to frac. secs. 19 & 30, T. 37 N., 
Intersect right bank of the Little Kalamick river, whereset = 
a post for the corner to secs. 19 & 30, 7.37 N..R.15 BE,” 
from which a burr oak 6 inches dia. bears S. 283° E.27 9 
lks.; a white oak 6 inches dia. bears N. 23° W. 32 lks. 
Leave timber & enter marsh, bears N. & S. | 
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Set a post, from which a white oak 10 inches dia. bears S. 
24° W. 413 lks. No other tree near for } sec. corner 
land ; timber on sand ridges very poor—yellow oak ; 3rd- 
rate soil ; remainder all marsh. 

41.00 Leave marsh and enter willow thicket, bears N. & S. 

47.00 Leave willow thicket and enter timber, bears S. W. & N. E. 

- 60.00 Indian trail, course north. 

" 61.75 Intersect west side of navigable lake, bears northeasterly 

2 | and southwesterly, where-set-a-post eorn’r to. fractional 
secs. 19 & 30, T. 37 N., R. 15 E., from which a hackberry 
: 17 inches dia. bears south 18° W. 96 lIks.; an elm 26 

112 inches dia. bears N.4}° W.140 Iks.; land to timber, marsh 
& willow swamp; timber, white, red, & burr oak, lynn, 
re hoa &e.; undergrowth, hazel & briars; 1st-rate 
soli. 

Commence at the corner to sees. 13 & 24, T. 37 N., R. 14 E., 
and run thence— 

East Between sees. 18-& 19, T. 37 N., R. 15 E. of the 3rd P. M. 

16.59 Enter a marsh, bears N. & S. 

40.00 Raised 4 motiiid; in’which set a post for } sec. corner; land, 
except’ inarsh, Srd-rate soil, sandy ridges covered with 
white and ‘yellow oak; timber very poor and scrubby ; 

Chs. © marsh ‘water’4 to 30 inches deep. 

42.14 Intersect left bank of the Little alamick river, runs N. W., 
where raised a mound, beneath which deposited 2 quarts 
-of charcoal? and set’ a post for the corner to fractional 

secs. 18. & 19, T! 87'N.,-R. 15 east. 

4498 Intersect right and northeasterly bank of the Little Kala- 
mick river, where raised a mound, beneath which deposited 
2 quarts of charcoal, and set a post for the corner to frac 

secs. 18 & 19, T. 37 N., R. 15 E, 

59.00 Leave marsh on) a-narrow sandy ridge. 

ks 61 00 . Leave ridge. and. enter marsh. 

- 75.50 Leave marsh and enter timber, bears north. 
~ 80.00, ‘Bet post for the corner to frac’l secs, 17, 18, 19, & 20, T. 37 
aa fee _N., R.15 E, from which a yellow oak 17 inches dia. bears 

N. 534° W. 108 lks.; a yellow oak 18 inches dia. bears S. 

354° E. 150 lks.; a yellow oak 9 inches dia. bears N. 

632° E. 187 lks.; land mostly marsh; water from 1 to 3 

Pre deep; ridges of sand covered very ‘thinly with yellow 


5 Srd+rate soil. 


pm sees, 19.4-20,-1. 87.Ni,.R..15 E., of the 3rd P. M., 

; course northwardly. 

Soogucsn bear S. W. 

northwesterly margin of lake, where sets a post, 

_ n which a red oak 22 inches dia. bears S. 81° W. 4.6 

ks. sa red oak 36 inches dia. bears 8. 81° W. 350 lks. 

and, the soa 22.00 chs. thinly timbered with yellow and 
. oak, 3r @ soil; timber poor; marsh water from 6 
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May oth, 1834. 


Between secs. 17 & 20, T. 37 N., R. 15 E., of the third P. M., 
road ; course nearly north. 

Enter a marsh, bears north. 

es a pest for } sec. corner, from which an aspen 10 inches 

ia. 
bears N. 64° E. 348 lks. Land all marsh, except first 4.00 
chs.; sandy ridge, timbered with white, yellow, red oak, 
aspen, &c.; 3rd-rate soil, 

Leave marsh and enter timber, bears N. & S. 

Red oak 22 inches dia. 

Intersect line between Indiana and Illinois 244 chs. north 
of the 158th mile corner, where set a post corner to frac- 
tional secs. 17 & 20, T. 37 N., R. 15-E., from which a 
white oak 12 inches dia. bears S. 204° W. 20 Iks., a red oak 
22 inches dia. bears N. 514° W. 31 lks.; land to timber 
all marshy; water from 6 to 15 inches deep ; timber good ; 
white, red, and black oak, elim, ce.; 2nd- rate soil. 


Measuring ala eee with te and found to 
be } inch too long; adjusted thereto ; commence at the corner 
established on the. line between Indiana and Illinois, re- 


established by Mr. Sibly, D. S., which corner, agrees with — 


the description furnished by Mr. Sibley, viz. (set post on the 
south margin of lake, aspen 6° S. 37° E. 106,-no other), and 
run thence along the southwest margin of lake along frac. 
sec. 32, T. 37 N., R 15 E.; of the 8rd’ P..M.,, as follows, viz: 


N. 45° W. 30.00 chuins. 

N. 50° W. 20.00 do. 

N. 60° W. 10.00 do. 

N. 55° W. 10.00 do. 

N. 22° W. 4.00 do. to the corner to frac’l sees. 29 & 32, T. 
37 N.,R.15 E. Land, 3rd-rate’ soil, very thinly timbered 
with yellow and burr oak. 


Thence from said corner to frac’! secs. 29 & 30, along the 


S. W. margin of lake, along frac’! see. 29, t. 37 N., R. 15 | 
E., of the Bed P. M., as follows, viz: 

North 10.00 chains. 

N. 45° W. 3.00 do. 

N. 644° W. 4.00 do. See 

N. 20° W. 8.71 do. to the corner to frac’) sees. 29 & 30,T. 37 — 
N., R. 15 E. Land; soil 3rd rate, very’ thinly: timbered _ 
with yellow and burr oak. 

Thence from said corner to frac’! secs. 29 & 30 along the — 
southeasterly margin of lake, along frac’l sec. 30, T. N., fa 
R. 15 E., of the 3rd P. M.,as follows, viz: 

S. 11° W. 10.00 chains. 

S. 12° W. 4.00 do. 


S. 8° W. 0.78 do. to the corner to frac’l sees. 30 & 31, T. 


37 N., R.15 E. Land all marsh, not fit for cultivation, — : 


ars N. 183° W.377 lks; a yellow oak 16 inches dia. _ 4 
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Thence from said corner to frac’l secs. 830 & 3] along the 
southerly margin of lake, along frac’l sec. 31, 'T. 37 N., R. 
15 E., of the 3d P. M., as follows, viz: 

S. 20° W. 15.00 chs. — 

S. 54° W. 10.00 do. 

N. 614° W. 13.68 do. 

N. 104° W.13.00 “ 

N. 13° W. 0.66 do. to the corner to frac’! secs. 30 & 31, T. 
37 N.,R.15 E. Land all marsh; water from 1 foot to 24 
feet 

Thence from said corner to frac’l secs. 30 & 31 along the 8. 
W. margin of lake, along frac’l sec. 30, T. 37 N., R. 15 E., 
of the 3rd P. M., as follows, viz: 

N. 10° W. 20.00 chains. 

N. 5° W. 20.00 = do. 

N. 5° E.15.00 = do. tothe outlet of lake 40 Iks. wide; a 
rapid current. | “4 

116 N. 14° E. 26.15 chains to corner to frac’! secs. 19 & 30, T. 37 4 

N.,R.15.E. Land 3rd-rate soil to.outlet and very thinly 7 
timbered with yellow and burr oak from outlet ; Ist-rate 
soil, well timbered with white, yellow, & burr oak, hickory, 
&c., undergrowth hazle & briars. 

Thence from said corner to frac’! secs. 19 & 30 along southwestern 
mergin of lake, along frac’l sec. 19, T. 37 N., R. 15 E., of the 3rd 
P. M., as follows, viz: : 

N. 20° E. 15.00 chains. 

N. 25° E. 15.00 do. 

N. 282° E. 35.10 do. to the corner to secs. 19 & 20, T. 37 N., R. 15 
E. Land Ist-rate soil, well timbered with white, yellow, and burr 
oak, hickory, lynn, &c., undergrowth hazle and briars. 

_ Thence from said corner to frac’! secs. 19 & 20 along the northern 
margin of lake, along frac’! sec. 20, T. 37 N., R. 15 E., of the 3rd 
P. M., as follows, viz: : 

N. 85° E. 10.00 chains. 

8S. 70° E. 10.00 do. 

S. 55° E.10.00 do. 

S. 20° E. 15.00 do. 

S. 80° E. 10.00 = do. 

-§$. 60° E. 14.00 do. 

8. 46° E. 11.60 = do. 

_ 8. 41° E.200 do. to the temporary post set by me on the line 
between Indiana and Illinois at the intersection of said line with 
_ the lake. Land all marsh; water from 6 inches to 3} feet deep. 
June 17th, 1834. 


3: The plat made from said survey and field-notes for the 
local land office, the surveyor general’s office, and the Gen- 


eral Land Office was as follows: 


erg es ; 7 


Ease 


_,... (Here follows plat marked page 118.) 
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119 E. J.E. 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orricr, March Sth, 18838. 

I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed tracing of the plat of township 37 
north, range 15 east, 3d principal meridian, Illinois, is a true and 
literal exemplification of the official plat of said township formerly 
of record in the United States land ottice at Chicago, Illinois, subse- 
quently of record in the United States land office at Springfield, 
Illinois, and now of record in the General Land Office. 

In testimony whereof I have hereunto subscribed my name and 
rxaused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 


[ SEAL. ] N. C. McFARLAND, 
Commissioner of General Land Office. 
120 4. The body of water shown upon the plat referred to asa 


navigable lake was in fact meandered by the surveyor, the 
meander line being run substantially upon the margin of said lake, 
as shown by said plat, save as follows, viz: That the said line was 
carried across a certain ridge of land extending from the centre of 
fractional sec. 20, in said township, in a southerly direction towards 
the point of land shown in said plat as comprising the east fraction 
of the southeast quarter of sec. 30 and fractional section 29, in said 
township, said ridge or strip of land thus projecting into said body 
of water southerly about 220 rods, being of varying width and 
elevation and covered with tifnber—oak, hickory, elm, ash, poplar, 
linden, and hackberry—three feet in diameter and under; the 
width of said ridge, limiting it to dry land at ordinary stage 
of water, being over 28 rods at the north and of varying 
width, being in some places slightly wide and at some nar- 
rower, extending to a depression about 140 rods south, and 
thence south of a general character but slightly narrower 
121 and lower a distance of about 80 rods, at the last-named 
point said ridge disappearing, and from there to a point south 
about 80 or 90 rods the bed and growth are of the same general 
character as the bed and growth along the margin of the lake, and 
on either side of the ridge reeds and coarse grass growing in the 
water and there being nothing but such growth to ore the flow 
of water from one side to the other, the depth at this point bein 
sufficient at high water to enable skiffs and small boats to be row 
through from one side to the other, the water west having for many 
years been known as Hyde Lake, in ordinary speech, while that to 
the east has been currently known as Wolf Lake, said space or dis- 
tance last described being marsh land at low water; that at the 
suuth limit of the tract last described is a small body of land known 
as Elm Island or Fogli’s Place, of the extent of 14 or 2 acres, upon 
which timber grows of the same character as that on said ridge, to 
the south of which for about 50 rods there is water at high sta 
and marsh at medium stages, at which point or distance the ridge 
appears again as dry land about 30 rods a little east of north from 
= 8—161 * 


GERTRUDE H. HARDIN V8. CONRAD N. JORDAN. 
- the north point of the meander line of the point of land emprising 
fractional section 29, &c., before referred to, there being also a smal 

“knoll bearing a number of small trees or bushes about 20 rods north- 
~ west from the northerly point of the ridge last mentioned. 

“Upon the entire western margin of the water shown on the 
122 pint and extending some 20 or 25 rods east from the meander 
ine, and also on the east and west margin of the dry land of | 

said ridge to the north, as well as in the space between said ridge 
and Elm Island and in the space above described south of said Elin 

Island; the vegetation is solely a marsh: growth of reeds and coarse 
- or swamp grass growing in the water and of a uniferm character, 
and the same is true as to the southerly portion of the lake west of 
plaintiff’s land in the east fraction of the southeast fractional } of 
said section 30. The physical condition west of the meander of 
said east fraction,&c., is the satne for a distance of 91 or more rods 
sv as it is generally at and along said meander line, the same 
character of growth as a id appearing in the water at ordinary 
and high stages ‘for said‘ distance west of said line, the greater part 
of plaintiff’s said ‘latid’ in’ said’ east fraction of the southeast frac- 
siege pret? said’ section 30 being wet and unfit for cultivation 
and only slightly higher than that to the west, there being 2,4, acres 
in said east Tretldn’ treatinie the' meander line as a boundary, in 
the form of a right-angle triangle, with its base resting on the south 
section line with the meatier Jive as a western boundary thereof. 
The point at which to the’south the open water of said lake ceases 
and marsh grass begins is several rods north of the south line of 
 gaid section 30. ’ The pliysical conditions of the land and water are 
- substantially what*they~ were at the time of the original survey; 
ee ‘that said lake or lnkes-are not navigable waters. 

123 ~~ (5.) At’ the’ tithe of said Government survey there. was a 
Fe ‘natural outlet for said lake towards the northeast into Lake 
© Michigan through ‘Wolf river, said river being about 14 miles long 
and from 6 to 14 feét iti depth; but such outlet was and has con- 
tinued to be subject to interruption by the formation of a sand bar 
~ across the mouth thereof tpori tlie shore of Lake Michigan. There 
was also ati’ outlet ‘from ‘the westerly portion of said lake into the 

_ Calumét river, shown ‘oii said plat as Little Kalamick, said outlet into- 
the Calumét river rupniiig |i) a'westerly direction through the frac- 
_ tional north }of said section 30 to its connection with said Calumet 


-(6.) The level 'of-water im said luke or lakes is subject to fluctua- 
ons alike from the operation of the change of the level of Lake 
ichigan from ‘storins; winds, &c:;aird also from the operation of 
, thaws, evaporation, &c.; but said “lake” or lakes is or are 
necupied by nent water, and substantially the entire bottom 
sof is below the mean level of Lake Michigan, and the greater 
irtion of it is below extreme low water in said Lake Michigan, so 


d “lake” or lakes never become entirely dry, nor has any — 


ei? 


onsi der ible portion thereof within its margin, as shown by the — 
Government plat, ever been fit for cultivation except as to said © 
ieee. & oe ‘ ° . ; . . sare 
and said ridge hereinabove described. ; = 
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(7.) That at times of high water, however produced, the water in 
suid lake or lakes extends to and beyond the limits that it oceupied 
at the time of said Government survey. 
124 That a level of Lake Michigau -has been adopted in all 
surveys in Cook county called datum; that the extreme rise 
and fall of Lake Michigan is from 5 feet above datum to one foot 
below datum; that the average level of water in Lake Michigan is 
about 1.8 feet above datum. 
That the level of water in said lake or lakes when the same 
reaches the level existing at the time of the.Government survey of 
1834 and 1835 is 2.2 feet above datum and .4 (,4;) foot above the av- 
erage level of Lake Michigan. 
(8.) That defendant and those under whom defendant claimed, 
constituting the defendants in said original causes which were con- 
solidated into the present case, entered into and took possession of the 
lands described in the plaintiff’s declaration, except so much of the 
suutheast fractional } of section 19, the northeast fractional } of sec- 
tion 30, and the east fraction of the southeast fractional } of said 
section 30 as lay beyond and. outside of the meander ling as run 
upon the margin of said lake by said, Government survey, and 
defendant was so in possession at the-time:of said suit and trial 
thereof. Upon the facts shown in evidence the plaintiff asked the 
court to hold and adjudge that, under the grant to plaintiff’s ances- 
tor, plaintiff, as a riparian proprietor, took to the centre of said so- 
called “ navigable lake,” and all the said lands granted to plain- 
tiff’s ancestor bordered upon said sv-called “ navigable lake;” but 
the court refused to so hold, and, on the contrary thereof, 
125 held that the plaintiff’s lands.in said sections 19 and that 
part of 30 west of said lake were bounded by said lake, the 
right of possession extending to low-water mark in said lake; but 
as to said east fraction of the southeast. } of section 30 the court 
held that the plaintiff was bounded by the meander line run by the 
U. 8. surveyor and not entitled to claim said lake as her boundary ; 
to which plaintiff excepts, &c. | 
And the court further finds as a matter of fact that the value of 
the lands sought-to be recovered by the plaintiff. herein, but for 
which the court refuses her judgment, exceeds the sum of $5,000. 


WALTER Q GRESHAM, 
Cireurt Judge. 

Endorsed: Filed Jan’y 18, 1886. Wm. H: Bradley, clerk: 
126 On the same day, to’wit;on the eighteenth day'of January, 
1886, in the December term of said court, 1885, in the record 


of the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Judgment. 


GerRTRuDE H. Harprin 
v8. Ejectment. 
ConwraD N. JorDAN. 


/ fhis cause having come on for hearing before the court without 
jury; the parties being represented by their respective counsel and 
gary having been waived in writing, and the court, having heard 
the evidence in said cause and also having heard the arguments 


say 


F coun: al and having heretofore taken said matter under advise- 


ent and being now fully advised in the premises and having filed 
rein. special findings of facts and passed on the request of the 
sintiff in that behalf, doth now adjudge and determine as follows, 
it: That as to the east fraction of the fractional southeast quarter 
fon thirty (30), township thirty-seven (37) north, range fifteen 
= the third P. M., Conk county, Illinois, the defendant is 
“gauty. 
if is further adjudged and determined that the plaintiff is seized 
=» in fee of the southeast fractional quarter of section nineteet 
_ (19) and the northeast fractional quarter of section thirty (30), . 
both in township thirty-seven (37) north, range fifteen (16) 
5 of the third P. M., Cook county, Illinois; that by the terms of 
Ppatent of said lands to John Holbrook, plaintiff’s ancestor, the 
int of said last-described lands was bounded by and extends to @ 
qd Pot water — the easterly line shown on the Government 
ip or plat of the Government survey as a “ navigable lake;” thagy 
Buf is entitled to claim to low water as her eastern boundary@e 
mands last described ; that defendant, as to the parts of said laste 
feed lands lying between the meander line run in the Govertieg | 
yeurvey and the margin of said lake at low water, is guiltyé 
Withholding the possession thereof from the plaintiff 
tas therefor- ordered and adjudged that the plaintiff have an 
ier of said defendant the possession of said Jands so unlawfulk 
ea a6 aforesaid, including the dwelling-!houses erected thereo 
Serew Ferrand and Chester B. Rushmore and any other struct 
Anereon, and as to costs in this behalf they are apportioned 
sirds (4) of all costs taxed in this-cause to be paid by defendar 
}femaiping one-third by plaintiff, and that plaintiff hay 
Hon therefor and a writ of possession, &c. As to the resid 
denda described in plaintiff ’s declaration defendant is adjudge¢ 
My; to which judgment plaintiff, by her counsel, duly e 
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» Qn the hearing of said cause on said 18th day of January 
24886, the soe exceptions were taken and were allow 
burt and made of record; which said exceptions are in tl ie 
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Bill of Exceptions. 
In the United States Circuit Court for the Northern District © g 


Li linois. 


GertTRUDE H. Harbin 
| vs. Ejectment. Consolidated Cases. 
ConrAD N: JORDAN. 


Be it remembered that on the trial of this cause in this term th 
defendant offered in evidence to sustain the issue on his parta’ 
certain map or plat purporting to show the location of the meande 
line run by the Government surveyor in the original survey of the 
lands in question. 

In connection with the offer of said plat defendant called witnes 
who testified that said plat was made from actual survey, measut 


ment, and levels; that in running said meander line no monument - 


of any kind were found upon the ground to fix its location, whigh” 

was determined alone by courses and distances, as given in the: 
129 field-notes of said Government survey ; that upon said plat: 

the figures in red ink gave the elevations above or belg 
datum, those below datum being preceded by a minus sign. Th 
plat was drawn to show substantially all of the territory involved 
the open space surrounded by shaded lines extending northegsl 
wardly through the east half of section thirty, ete, and the like 
space in section twenty-nine, etc., being designed to represent watel 
the westerly portion being that known as Hyde Lake, the 
portion being know- as Wolf Lake. 


(Here follows diagram marked page 130.) 


131 There was also testimony introduced tending to show tha 
the level of the water at the date of said survey of Noy. 4 
1884, was 2.44 feet above datum. 

Plaintiff, by her counsel, objected to the introduction of said slat 
and said testimony of such survey, etc., as irrelevant, immaterml, 
and incompetent; but the court overruled said objection and 
mitted the same; to which plaintiff duly excepted. ee 

2. Defendant offered a plat or map of a survey of the bed of Wel 
Lake made by Alexander Wolcott in 1874 for the Government Lang 
Departinent. They also offered patents from the United States, dated 
1881, to various parties for the territory embraced and lying witht, 
said meander line run by the surveyor in the original Governmig 
survey, and deeds from said patentees to Conrad N. Jordan, ange 
which defendant deduced title. The said plat of said Woleott am 
vey was as follows: .. 


‘3 


ft 


(Here follows diagram marked page 132.) 
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x 133 E. DEPARTMENT OF THE INTERIOR, J.S. W. 
GENERAL LAND OFFICE, BS: J. D. 
Wasuinaton, D. C., Oct. 27, 1882. 


I; L..Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed copy of the plat of the original 
survey of township 37 north, range 15 east, 3d P. M., Illinois, em- 
bracing the plat of the survey by Alex. Wolcott in September, 1874, : 
of a meandered lake in certain sections in said township, Is a true 
and literal exemplification of the original plat on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed,at the city of Washington, 
on the day and year above written. 

[SRAL. ] L. HARRISON, 
Acting Commissioner of General Land Office. 


134 =~» There was also testimony introduced tending to show that 
at the time of said survey by said Wolcott, in 1874,said Wol- 
cott found all of the witness trees called for in the field-notes of the 4 
Government surveyor of the original survey of township thirty-seven sf 
(37), ete. : 
Plaintiff objected to the introduction of said survey, patents, and 
deeds thereunder as incompetent, irrelevant, and immaterial ; which 
objection was overruled by the court; to which ruling of the court 
allowing’ the introduction of said plat, the introduction of said sev- 
eral patents and of said several deeds thereunder plaintiff duly ex- 
r cepted. - . | 
- + 8 Therevpon plaintiff offered in evidence the following docu- 
ake ments, to-wit : 


Circular of the Land Department, Dated July 13th, 1874, Relating to the 
Survey of Lake Beds from which the Waters have Receded. 


FE. 


135 


Circular. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFice, 
Wasuntineron, D. C., Juiy 13, 1874. 
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other cause, natural or artificial, the waters of such lake, slough, or 
pond have so permanently receded or dried up as to leave within 
the unsurveyed area dry land fit in orditary seasons for agricultural 
purposes such dry land is subject to survey and sale under the gen- 
eral laws regulating the disposal of the publie domain. 

Such surveys will be ordered, and upon approval disposition pro- 
ceeded with in the following cases: 

lst. Where the waters have so far permanently receded or disap- 
peared as to permit during the ordinary surveying season (not on 
the ice) the actual extension of the lines of survey and the establish- 
ment and marking of corners in the inanner required by law over 
the whole area of the bed of such former lake. 

2d. Where the waters have not generally disappeared, but where 
they have so far permanently receded as to leave a margin of dry 
land fit for cultivation between the original meandered lines and 
the remaining waters of sufficient area to admit of the survey and 
of the establishment of at least three of the corners of a quarter 
section. 

3d. The Commissioner of the General Land Offiee will consider 
the question of ordering a survey of margins not admitting the lay- 
ing off of one hundred and sixty acres, but not less than forty acres. 

Parties desiring the survey of such land’. may make pois atv 
in writing to the Commissioner of the General Land Office therefor, 
stating the approximate area and the situation of the tract with ref- 
erence to the section, township, and range of the public surveys, the 
same to be illustrated by a diagram ; the fact that the waters have 
disappeared in the tinanner or to the extent as specified in one of the 
three several above-specified cases, such statement to be xeccompa- 
nied with the affidavit of at least two credible and disinterested wit- 
nesses as to the disappearance of the waters, the probable quantity 
of land capable of being surveyed in the whole area lying between 
the original meandered line and the then margin of the waters, and 
showing what proportion of such area is fit for agricultural purposes. 
To insure prompt attention and decision by this office both the state- 
ment and affidavits required must be full and specific. 

If upon examination of such statement, diagram, and proof it is 
found that such survey may be properly allowed, the parties apply- 
ing will be so notified, and upon their designating to this office the 
name and residence of some competent and reliable surveyor, to- 
gether with a statement from him in writing of the amount for which 
he is willing to execute the field-work of the survey and a certificate 
of some United States depository that the amount specified Has been 
deposited to the credit of the United States “on account of indi- 
videa! depositors,” the Commissioner will then issue the necessary 
instructions to the surveyor to enable him to execute the field-work 
of survey in accordance with the public land system. 

To correct what seems to be a very general misapprehension as 
to the manner in which persons may proceed to perfect title who 
have made actual settlement on lands of the character herein desig- 
nated and who claim or propose to claim under the pre-emption 
laws of the United States, it is remarked that in no event and at no 
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N, JOR 
stage of the proceedings can their declaratory statements be received 
or filed in this office. Such declaratory statements must be filed in 
the local land office, and cannot be there received until after such 
survey has been made and the approved plat thereof filed in the 
local office. 

It is proper to further state that the fact of having borne the ex- 

nse of survey will give no priority of claim or right under exist- 
ing laws to purchase the land or in any manner affect the vested 
interest of any party thereto, should such exist, as the land, when 
surveyed, will be subject to disposal according to the laws of Con- 
Bross and the regulations of this office relative to the disposal of 

ands embraced in fragmentary surveys. 

In case the lake bed is small and is so situated that no township, 
section, or quarter-sectiop corners will need to be established by rea- 
son of such lake being situated within a given section or sections 
fully surveyed no deposit will be required, and upon proof being fur- 
nished this office as abuve of the disappearance of the water the 
premises will be platted, and the land can then be disposed of under 
existing laws. 

Respectfully, S. S. BURDETT, 
Commissioner. 


{ Endorsed :] Williamsoun’s Report: Hawley, L. C., 1878, 126; 42 Wis., 
263 ;/ ; 42 Wis., 225 )/; 24 LiL, 521 )/; 9 N. Ham., 461° ; 62 Maine, 
41° ; Beaver Lake, Gresham ; 1 Woolworth, Wis., Miller, 1865, 88; 4 
Neb., 425°; 1 Bl’k, 222°; 23 Wallace, 66°. Barton, 26 Min., 31; 
2 Black, 554; 7 Wallace, 272: 10 Mich., 127; 23 Wallace, 46; 93 
Ill., 425; 49 Ill., 172; 37 Wis., 662; 18 Iow., 549; 10 N. W. R., 
205. J. Cooley, 7 Bissell, 201; 3 Howard, overruled; 2d H., 372 
(see 58 Ind.); Burdett’s Report for 1874, p. 11. 


136 Also a transcript, duly certified by the Commissioner of the 

General Land Office Feb-y 2, 1883, of certain petitions by 
Alice A. Condit, by Franklin A. Cleaveland, by Chester B. Rushmore, 
and by George A. Rowe, with various affidavits supporting the same, 
and also of the instructions for survey of the bed of Wolf Lake from 
the Commissioner of ihe General Land Office to Alexander Wolcott, 
dated Sept. 8, 1874, and of a report of the Commissioner to Hon. C. 
Schurz, dated March 15, 1878, as follows: 


137 D&PARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
Wasuinoton, D.C., February 2d, 1883. 


- 1I,N.C. MeFarland, Commissioner of the General Land Office, do 
_ hereby certify that the annexed copies of the applications of Alice A. 
ondit, dated Aug. 17,1874; Franklin A.Cleaveland, dated Aug. 12th, 
874; Chester B. Rushmore, dated Aug. 18, 1874, and George A. 
Rowe, dated Aug. 13th, 1874, for the survey of certain lands within 
be meandered lines of Wolf Lake, in township 37 north, range 15 
st, $d principal meridian, Illinois, with the affidavits accompany- 

ig said applications, copy of instructions of the Commissioner of the 
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General Land Office, dated Septem ber’8, 1874, to Alexander Wolcott: 
to extend the lines of the public surveys over Wolf Lake, in town- 
ship 37 north, range 15 east, 3d principal meridian, Illinois, and 
copy of letter from the Commissioner of the General Land Office to 
the Secretary of the Interior, dated March 15, 1878, reporting upon 
House resolution dated January 29, 1878, calling upon the Secretary 
of the Interior for information as to the survey of the beds of Lakes 
Wolf and George, in Indiana, and the location of Sioux serip upon 
the lands and patenting of said lands, are true and literal exempli- 
fications of said applications and affidavits on file and of .said in- 
structions and letter of record in this office. 

In testimony whereof I have hereunto subseribed my name and 

caused the seal of this office to be affixed, at the city of 
138 Washington, on the day and year above written. 


[SEAL. | N. C. McFARLAND, 
Commissioner of General Land Office. 


STATE OF ILLINOIS, | 
Cook County. j 


ALIce A. Conpit, first being duly sworn, deposes and says that 
she is of lawful age and a widow and the head of a family; and she 
further states that she now makes application for and desires the 
survey of certain lands belonging to the United States situated in 
the county of Cook and State of Lllinois, which lands lie within the 
Government meandered lines of a certain lake called Wolf Lake, in 
said county and in township thirty-seven. north, range fifteen (15) 
east, of third P. M., and more particularly shown on a diagram hereto 
submitted to the Commissioner. 

And she further states that the lands which she now desires and 
asks a survey of are described as follows (when the survey shal! have 
been extended) viz: The fractional southwest quarter (within the 
Government meandered lines) of section twenty (20) and the north- 
west and the southwest quarters (within Government meandered 
lines) of section twenty-nine (29) and the 8. Kb. fr, quarter (within 
Government meandered lines) of section twenty (20), all in town- 
ship thirty-seven (37) north, range fifteen (15) east, of third P. M. ; 
and the same is shown on the diagram herewith submitted and 

marked “ Ff” and “ Gg.” 
139 ° And she further states that in the southwest fr. quarter of 

section twenty (20) aforesaid the waters have disappeared to 
the extent that there is about sixty acres of dry land within the Gov- 
ernment meandered lines in. said southwest quarter, and that the 
remaining portion thereof is covered with shallow water, not exceed- 
ing two feet in depth, and the said quarter section can now be sur- 
veyed without difficulty and the corners of the same all established 
by actual survey. 

That the northwest and the southwest quarters of section twenty- 
nine (29) aforesaid are in the following condition: The waters have 
so disappearad that there is within the Government meandered lines 
in the northwest quarter thereof about seventy-two acres of dry land 
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and in the southwest quarter about seventeen (17) acres of dry land 
fit for cultivation and agricultural purposes. | 

That the northwest corner of the norihwest quarter and the north- 
east corner of the northwest quarter of said section twenty-nine (29) 
can be established now by actual survey, and the southwest corner 
of the northwest quarter is now dry and the lines ean be easily ex- 
tended. 

That the northwest corner of the southwest quarter of section 
twenty-nine (29) is dry land, and the southwest corner of the same 
quarter has been established by Government survey, and that t! 


ile 
southeast corner of the southwest quarter of section twenty-nine (29) 
can be established now by actual survey, beingin shallow water. 

140 And she states that a ridge runs diagonally to the south- 
west through the 8. W. } of twenty (20), the northwest and 

the southwest of twenty-nine (29) aforesaid, upon which there is 
sparse timber, some of large size and which was never covered with 
water, although within the Government meandered lines aforesaid. 
And she refers to the subjoined diagram and makes the same a 
part of this her statement and application fora survey of said above- 


described lands. 
ALICE A. CONDIT. 


opi <a Aiea) ad oc OP ea aint ct Ue ona coe ow. 1 eh SEN TN ee FE AS ce MIAN “Se NANGIians ae . — . 
sa ee sia hte’ ee nee. ig sor. ° 
Peat. ep 4 a fy ie ai eee oe 9 sf eg Sekt 7 sali - —" ? a a. - we ine sane - 
Pee Geary, : un Ae a Bi Se ye Re a Re Sek Oe a Sy ket ., 
i : : ree 


Subscribed and sworn to before me this 17th day of August, A. D. 


1874. 
JAMES F. GYLES, 
Notary Public. [sEAt.] 


STATE OF ILLINOIS, ; ; 
Cook County, 


Buer H. Bartrierr and Wriitam Arnot, first being duly and sev- 
erally sworn, depose and say tlt they reside in the county of Cook 
and State of Illinois, and that they have no interest directly, or in- 
directly, in the application for survey herewith connected and have 
no interest, either directly or indirectly, in any claim, for pre-emption 
or otherwise, reluting to the lands mentioned herein, but are entirely 
disinterested in tlhe subject-matter of said lands and in the survey 
of the same; and ‘they further, on their several oaths, state that 
they are acquainted with the lands hereinafter mentioned, being all 

within the Government meandered lines of Wolf Lake, and 
141 ‘they are acqtiainted with the present condition of said lands 
with regard to the fitness thereof for cultivation. 
' And they further state severally on their oaths that the waters 
- have disappeared from the southwest fractional quarter (within the 

- Government meandered lines) of section twenty (20) and the north- 
» west quarter and the southwest quarter (within Gov’t meandered 
- lines) of section twenty-nine (29), all in township thirty-seven (37) 

north, range fifteen (15) east, of third P. M., in the county, so that 

- %m the tracts marked “Ff” and “Gg” there is now about 150 

res Of dry land fit for cultivation and agricultural purposes, as 
own upon the diagram herewith submitted, and that the whole of 
} southwest frac. quar. of section twenty aforesaid can be su rveyed 


Chi 
lett 
the 
eacl 


143 


my 


? Vr ge 4s BS. sin oe hg 
MMe: oly 


GERTRUDE H. HARD 
and the corners thereof fixed and established by actual survey ; that 
the portion of said southwest frac. quar. of twenty marked as coy- 
ered by water is now covered by shallow water, not to exceed in 
depth two feet, and that the same is now rapidly disappearing from 
the most of said tract. 

That — the said tract marked “ Ff” the waters have disappeared 
entirely to the extent indicated by the diagram herewith submitted ; 
that the corners can be established to the northwest corner of sec- 
tion twenty-nine and the northeast corner of the northwest quarter 
of the same section; also the southwest corner of the northwest 
quarter of the same section, and the lines extended to said corners 
without difficulty. 

That the northwest corner of the southwest quarter of sec- 
142 ition twenty-nine (29) aforesaid and the southeast corner of 
the southwest quarter of said section twenty-nine (29) can be 
established without difficulty by a competeut surveyor and without 
making such survey on ice in any of the instances above named. 
And these affiants refer to the diagram herewith submitted as 
showing a correct representation of the. lands mentioned in this affi- 
davit; and they further state that ranning diagonally to the south- 
west through free. S. W. } of sec. twenty (20) and the northwest and 
the southwest of said section twenty-nine (29) there is sparse timber 
scattered along, some of large size. 
And they further state that they were present upon the land and 
made actual examination of the same, as stated hereinbefore. 
BUEL H. BARTLETT. 
WM. ARNOT. 


Be it remembered that on this 13th day of August, A. D, 1874, 
before me, James F. Gyles, a notary public in and for the city of 
Chicago, Cook county, Illinois, personally appeared Buel H. Bart- 
lett and William Arnot, who, in theirown proper. persons, subscribed 
the foregoing affidavit in my presence, and who were then by me 
each duly and severally sworn, and they and,each, of them stated 

upon their oaths that the foregoing affidavit. by them sub- 
143 scribed was and is true in substanee and in; fact. 

In witness whereof I have hereunto set:my hand and affixed 
my notarial seal this 13th day of August, A.D. 1874. 
JAMES, F. GILES, 
Notary Public. [ska.] 
STATE OF re rt 
Cook County. 


To the Commissioner of General Land Office, Washington, D. C.: 

The undersigned, Franklin A. Cleaveland, states that he is a citi- 
zen of the United States and resides in the county of Cook and State 
of Illinois. 

And he further states that he hereby makes application and de- 
sires the survey of certain lands belonging to the United States situ- 
ated in the county of Cook and State of Illinois, which lands lie 
within the Government meander of Wolf Lake, as shown on the 
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and in the southwest quarter about seventeen (17) acres of dry land 
fit for cultivation and agricultural purposes. 

That the northwest corner of the northwest quarter and the north- 
east corner of the northwest quarter of said section twenty-nine (29) 
can .be established now by actual survey, and the southwest corner 
of the northwest quarter is now dry and the lines can be easily ex- 
tended. | 

That the northwest corner of the southwest quarter of section 
twenty-nine (29) is dry land, and the southwest corner of the same 
quarter has been established by Government survey, and that t! 


He 
southeast corner of the southwest quarter of section twenty-nine (29) 
can be established now by actual survey, beingin shallow water. 

140 And she states that a ridge runs diagonally to the south- 
west through the 8. W. } of twenty (20), the northwest and 

the southwest of twenty-nine (29) aforesaid, upon which there is 
sparse timber, some of large size and which was never covered with 
water, although within the Government meandered lines aforesaid. 
And she refers to the subjoined diagram and makes the same a 
part of this her statement and application fora survey of said above- 


described lands. 
ALICE A. CONDIT. 


Subscribed and sworn to before me this 17th day of August, A. D. 
1874. . 
JAMES F. GYLES, | ' 

Notary Public. [SEAt.] 


STATE OF ILLINOIS, | 
Cook County, ... § 


Bue, H. Bartretr and Wiiitam Arnot, first being duly and sev- 
erally sworn, depose and say that they reside in the county of Cook 
and State of Illinois, and that they lave no interest directly, or in- 
directly, in the application for survey herewith connected and have 
no interest, either directly or indirectly, in any claim, for pre-emption 
or otherwise, reluting to the lands mentioned herein, but are entirely 
disinterested in the subject-matter of said lands and in the survey 
of thé same; and they further, on ‘their several oaths, state that 
they are acquainted with the lands hereinafter mentioned, being all 

within the Government meandered lines of Wolf Lake, and 
141 they are acquainted with the present condition of said lands 
with regard to the fitness thereof for cultivation. 4 

And they further state severally on their oaths that the waters 
have disappeared from the southwest fractional quarter (within the 
Government meandered lines) of section twenty (20) and the north- 
west quarter and the southwest quarter (within Gov’t meandered 
lines) of section twenty-nine (29), all in townsliip thirty-seven (37) 
- north, range fifteen (15) east, of third P. M.,in the county, so that 
in the tracts marked “Ff” and “Gg” there is now about 150 
acres of dry land fit for cultivation and agricultural purposes, as 
thown upon the diagram herewith submitted and that the whole of 
> southwest frac. quar. of section twenty aforesaid can be surveyed 
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and the corners thereof fixed and established by actual survey ; that 
the portion of said southwest frac. quar. of twenty marked as cov- 
ered by water is now covered by shallow water, not to exceed in |; 
depth two feet, and that the same is now rapidly disappearing from hh 
the most of said tract. 
That — the said tract marked “ Ff” the waters have disappeared 
entirely to the extent indicated by the diagram herewith submitted ; 
that the corners can be established to the northwest corner of sec- 
tion twenty-nine and the northeast corner of the nortliwest quarter 
of the same section; also the southwest corner of the northwest 
quarter of the same section, and the lines extended to said corners 

without difficulty. 
That the northwest corner of the southwest quarter of sec- 
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142 _—ition twenty-nine (29) aforesaid and the southeast corner of { 
the southwest quarter of said section twenty-nine (29) can be i} 
established without difficulty by a competeut surveyor and without : 


making such survey on ice in any of. the instances above named. 
And these affiants refer to the diagram herewith submitted as 
showing a correct representation of the lands mentioned in this affi- | 
davit; and they further state that running diagonally to the south- t 
west through free. S. W. 4 of sec. twenty (20) and the northwest and | 
the southwest of said section twenty-nine (29) there is sparse timber 
scattered along, some of large size. | 
And they further state that they were present upon the land and 7 
made actual examination of the same, as stated hereinbefore. 
BUEL H. BARTLETT. 
WM. ARNOT. 


Be it remembered that on this 13th day of August, A. D. 1874, 
before me, James F. Gyles, a notary public in and for the city of , 
Chicago, Cook county, Illinois, personally appeared Buel H. Bart- 
lett and William Arnot, who, in theirown proper. persons, subscribed 
the foregoing affidavit in my presence, and who were then by me 
each duly and severally sworn, aud they and,each, of them stated 
upon their oaths that the foregoing affidavit, by them sub- 
143 scribed was and is true in substanee,and in; fact. i 
In witness whereof I have hereunto setwmy hand and affixed ) 
my notarial seal this 13th day of August, A, D. 1874. 
JAMES, F. GILES, : 
, Notary Public. [sau.] 4 
a. STATE OF eee? ' 
Cook County. 
} 
To the Commissioner of General Land Office, Washington, D. C.: if 
The undersigned, Franklin A. Cleaveland, states that he is a citi- ‘ 
zen of the United States and resides in the county of Cook and State ; 
of Illinois. - 
And be further states that he hereby makes application and de- ' 
sires the survey of certain lands belonging to the United States situ- 
ated in the county of Cook and State of Illinois, which lands lie 
within the Government meander of Wolf Lake, as shown on the 
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official plats in township thirty-seven (37), range 15 east of third 
P. M., and more particularly shown on the diagram hereto an- 
nexed. 

And he further states ‘hat the lands which he now asks and de- 
sires a survey of are described as fullows when the survey shall have 
been extended, viz: 

The northwest fractional quarter (within Government tmneander) 
of the northeast fractional quarter of section thirty-one (31), town- 
ship thirty-seven north, range fifteen (15) east, 3d P. M. 

The northeast fractional quarter (within Government 

144 meander) of the northeast quarter of section thirty-one (31), 

township thirty-seven (37) north, range fifteen (18) east, of 

third P. M., containing 38.5 acres and shown on the accompanying 

diagram as “Aa;” also the east fractional one-half (within Govern- 

ment meander) of the southeast quarter of section thirty (50), in 

township thirty-seven (37) north, range fifteen (15) east, of third 
P. M., shown on said diagram as “ Bb,” containing 77.96 acres. 

Also the fractional west half of the southeast quarter (within Gov- 
ernment meander) of section thirty (30), township thirty-seven (37) 
north, range tifteen east, of third P. M., containing 54.91 acres, and 
shown on said diagram as “ Cc.” 

And he states that the waters of Wolf Lake have disappeared en- 
tirely from the first-mentioned tract of land, marked on said dia- 
gram a3 “Aa,” and that the whole area thereof is fit for agricultural 


purposes, and that the quantity of land capable of being surveyed 


in said tract above described and marked on said diagram as “Aa” 
is 38.5 acres. 

And he states that the waters of Wolf Lake have disappeared from 
the second-described tract, marked on said diagram as “ Bb,” as 
follows: 

The waters have disappeared over the whole tract to such an ex- 
tent that upon no portion of the same is the water more than two 
feet in depth and rapidly disappearing. 

That the whole of said last-named tract is capable of being 
145 . surveyed now, and the surveyor can survey the same and fix 
the corners by actual survey of all of said tracts. 

That the waters have disappeared entirely from said tract last 
named, so that 50 acres thereof, lying between the original mean- 
dered line and the margin of the waters, is fit for agricultural pur- 
poses at present, and — will shortly entirely disappear over the 
entire tract. 

That the waters have disappeared from the tract above described 


and marked on said diagram as “Cc,” so that the whole of the same 
- is capable of being now surveved and without surveying same on 
_ ice; that there is not more than 2} feet of water on any portion of 
said tract, so that a surveyor can extend the lines and fix the corners 


actual survey at the present time. 


That the waters of said Wolf Lake have disappeared from said 


Fe 


ural purposes, and the portions so delineated as fit for agricultural 
fposes are noted and traced on said diagram in each of the re 


set entirely to the extent that 27 acres thereof is fit for agricult- 
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spective tracts, and which all lies contiguous and adjoining each 
other. 

And he says that said tracts marked “ Bb” and “Ce” have to- 
gether an area of land fit for cultivation and agricultural purposes 
of 77.8 acres, which, together with the tract marked “Aa,” makes an 
area of land of 116.3 acres. . 

And he further states that all of the corners of the N. E. }, section 

ol, T. 37, R. 15, have been hereupon established by Govern- 
146 ~=ment survey, and that all the corners of the S. E. 4 section 30 

have been established by Government survey except the north- 
east corner; that the same can now be established and has actually 
been established by a competent civil engineer and surveyor, whose 
affidavit is referred to as a part of this statement, and that the depth- 
of the water on said tracts are noted at the points indicated thereon, 
and referred to as a part of this statement and application for sur- 
vey. 

FRANKLIN CLEAVELAND. 


STATE OF ILLINOIS, | 
County of Cook, j 


" PO. 


Before me, James F. Gyles, a notary public, duly commissioned, 
in and for the city of Chicago and county of Cook, in the State of 
Illinois, personally appeared Franklin A. Cleaveland, who subscribed 
to the foregoing statement In my presence, and, being duly sworn, 
stated that the same was true in substance and in facet. 

[n witness whereof I have hereunto-set my hand and notarial 
seal of office this 12th day of August, A. D. 1874. 


[SEAL. ] JAMES F. GYLES, 
Notary Public. 


147 ° Srate or ILLINo!s, ie 
Cook County, .. 


DanreL B. Urry and WiniiAM Arnot, of the county of Cook and 
State of Illinois, first being duly and severally sworn, depose and 
say that they reside in the county of Cook. and State of Illinois, 
and that they have no interest, directly or indirectly, in the applica- 
tion for survey herewith connected, and have no interest, directly or 
indirectly, in any claim for pre-emption or otherwise relating to the 
lands mentioned herein, but are entirely disinterested in the subject- 
matter of said lands and in the survey of the same; and they fur- 
ther, on their several oaths, state that they are acquainted with the 
lands hereinafter mentioned, being all within the Government 
meandered lines of Wolf Lake, and they are acquainted with the 
present condition of said lands with regurd to the fitness thereof for 
cultivation thereof; and they further, severally, on their oaths state 
that the waters have disappeared entirely from the fractional north- 
west quarter of northeast quarter (within Government meander) of 
section 31, township 37 north, range 15 east, of 3d P. M., and the 
fractional northeast quarter of the northeast quarter (within Gov- 
ernment meandered Bik so that the same is fit for cultivation and 
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agricultural purposes, and the said tract is marked on the diagram 

as “Aa” contains about thirty-eight acres of land, and that the 

waters have disappeared from the fractional east half of southeast 

quarter of section 30, township 37 north, range 15 east, of 3d P. M., 
so that the entire fractional east half of southeast quarter of 

148 section 30 aforesaid can now be surveyed and the corners 
thereof fixed and determined at the present time. 

That no portion of said tract last named which is marked “ Bb ” 
on said diagram is covered with water to the depth of more than 
two (2) feet, and that the waters have so disappeared that there is 
now within the meandered lines aforesaid and the margin of the 
water on said tract marked “ Bb” fifty acres of land fit for cultiva- 
tion and agricultural purposes, and such land so fit for cultivation 
and agricultural purposes is marked and sketched on said diagram 
“Bb;” and they further state that the greater portion of the tract 
marked shallow water on said diagram in the tracts marked “ Bb” 
and “ Ce” is very shallow, and the average depth they believe would 
not exceed eighteen inches, and is rapidly disappearing. 

And they further say that the waters have disappeared from the 
tract marked “Cc” on said diagram and described as fractional 
west half of southeast quarter (within Government meander) of sec- 
tion 30, township'37 ‘north, range 15 east, of the 3d P. M., so that 
between the original meandered line and the margin of the water 
there is iiot less than twenty-five acres of land fit for cultivation and 
agricultural purposes, and the water on the remaining portion of 
said tract are very shallow and the same can now be surveyed and 
the corners thereof ‘established ; that on no portion of the same is 
the water more than two feet deep and is rapidly disappearing, the 

portions on which shallow water stands on the tracts marked 
149 “Bb” and “Ce” (and which contain at least 75 acres of land 

fit for cultivation at the present time) is indicated with the 
approxitnate depth thereof on said diagram; that upon said tracts 
marked “ Aa,” “ Bb,” and * Ce” within Government meandered lines 
there is at least one hundred and thirteen (113) acres of land fit for 
cultivation and agricultural purposes and the remainder of said 

tracts can be surveyed. 

And they farther state that the annexed plat is a correct repre- 
sentation of tive location and situation of said land and of the situa- 
tion of ‘the waters of ‘said: pond or shallow lake, and the lines and 

res indicated thereon are correct, from a careful examination of 

the land and the distances surveyed. 

And ‘they further’state that all the corners of the N. E. } of sec- 
tion thirty-one (31) have heretofore been established by Government 
_ survey, as shown on the diagram, and that three of the corners of 

_ the southeast quarter of section (30) thirty have been established 
her re by Government survey, and that the remaining corner, 
fiz., the N. E. corner, of said quarter section is now dry land and 
is been actually surveyed, and that the diagram is a correct repre- 
ntation of this survey; alsoall the corners of the N. E. } of section 
rty (30) have been established by Government survey except the 
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S. E. corner, and that is now dry land and has been actually surveyed 
and the same fixed by a competent civil engineer. 
DANIEL B. URRY. 
WM. ARNOT. 


150 Srate or ILLINo!Is, Ls 
Cook County, “ 


Before me, a notary public, duly commissioned, in and for the city 
of Chicago and county of Cook, in the State of Illinois, personally 
appeared Daniel B. Urry and William Arnot, who each subscribed 
to the foregoing affidavit in my presence, and who were by me each 
severally sworn, and upon their said oaths stated that the above and 
foregoing affidavit by them subscribed was true in substance and 
fact. 

In witness whereof I have hereunto set my hand and notarial seal 
of office this 12th day of August, A. D. 1874. 

| SEAL. | JAMES F. GYLES, 
| Notary Public. 


To the Commissioner of the General Land Office, Washington, D. C.: 


The undersigned, Chester B. Rushmore, states that he is a resi- 
dent of the county of Cook and State of Illinois and a eitizen of the 
United States. 

And he states that he hereby makes application for and desires the 
survey of the frac. northeast quarter of section thirty (30) (within 
Government meandered lines), and the southeast frac. quarter (within 
Government meandered lines) of section nineteen (19), and the north- 
east frac. quarter (within Gov’t meandered lines) of section nineteen 

(19), and the northwest frac. quarter (within Government 
151 meandered lines) of section twenty (20); all. in township 

thirty-seven (37) north, range fifteen (15) east, of third P. M., 
in Cook county, Illinois. | 

And he states that said tracts of land sé within the Government 
meandered lines are shown upon the diagram herewith submitted 
and marked “ Dd” and “ Ee.” 

And he further states that said land lies within the Government 
meandered lines of a lake shown upon the official plats of the Gov- 
ernment surveys in said town. thirty-seven (37) aforesaid, and that 
the waters of said lake have so disappeared within. the meandered 
lines upon the tract marked “ Dd” that there is now about forty 
acres of dry land fit for agricultural purposes between the original 
meandered lines and the margin of the water, and that the water 
that covers the remaining portions is shallow and not to exceed two 
feet in depth and rapidly disappearing, and that there is between 
the original meandered lines and the margin of the water in the 
tract marked “ Ee” nearly one hundred acres of land fit for culti- 
vation and agricultural purposes, and the remainder of said tract 
marked “ Ee” is covered with shallow water not exceeding two feet 
in depth, and in most of the portions thereof not that depth. 

That all the tracts comprised in the different fractional sections 
above mentioned can be surveyed now without difficulty and the 
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corners thereof established by actual survey and without surveying 
the same on ice; that all the corners of the northeast frac. quarter 

_ Of section thirty (30) aforesaid can be established, the south- 
152. ~=—east corner thereof being now dry land and the northeast 

corner thereof being in shallow water, and has been estab- 
lished by a competent surveyor. 

That the remaining corners of said quarter section lie without the 
Government meander, and therefore have been established. 

That the southeast frac. quarter of nineteen (19) aforesaid can be 
surveyed now and the area noted and determined and the corners 
thereof all established; that the southeast corner thereof has been 
found and established in shallow water and the northeast corner 
thereof is now dry land, and the remaining corners of said quarter 
section are outside the Government meander and have already 
been established. 

That the northeast frac. quar. of said sec. nineteen (19) can all be 
‘surveyed, being all dry land, as shown on the diagram, and all the 
corners established to the quarter section. 

That the northwest fr. quarter of said section twenty (20) can be 
surveyed now and the corners established; that the southwest 
corner thereof is now dry land, and the remaining corners of said 
quarter section have been heretofore determined by Government 
survey. 

That he refers to the said diagram and the points, &c., fixed 
thereon and the depth of the water marked thereon, and makes it a 
part of this his application for such survey. 


CHESTER B. RUSHMORE. 


153 Srare or Ixrrors, \ 
Cook County. 


This is to certify that on this 18th day of August, A. D. 1874, 
before me, a notary public in and for the county of Cook and State 
of Illinois, personally appeared Chester B. Rushmore, who, first 
being duly sworn, on his oath stated that the foregoing statement 
by him subscribed in my presence was true in substance and fact. 

In witness whereof I have hereunto set my hand and affixed my 
notarial seal this 18th day of August, 1874. 

[SEAL. | JAMES F. GYLES, 


lotary Public. 


, 


: SraTE OF “ses 
Cook County. 


To the Commissioner of the General Land Office, Washington, D.C.: 


' The undersigned, George A. Rowe, states that he is a citizen of 
the United States over the age of twenty-one years of age, and resides 
-_ jn the county of Cook and State of Illinois. 

And he farther states that he hereby makes application for and 
desires the survey of certain lands belonging to the United States, 
situated in the county of Cook and State of Illinois, which lands lie 
thin the Government meandered lines of a shallow lake called 
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Wolf Lake, as shown on the official plats, in township thirty- 
154 ~— seven (37) north, range fifteen (15) east, of third P. M., and 

more particularly shown on the diagram herewith submitted 
and marked thereon as “ Hh.” 

And he further states that the lands which he now asks and 
desires a survey of are described as follows: 

Fractional section thirty-two (32), (within the Government mean- 
dered lines), in township thirty-seven (37) north, range fifteen (15) 
east, of the third P. M., or will be so described when the survey 
shall have been extended, and containing now within said mean- 
dered lines dry land fit for cultivation and agricultural purposes 
about fifty (50) acres of land, and that the same is indicated on the 
diagram herewith and marked thereon as “ Hh,” the portion that is 
now dry land within said lines being clearly indicated. 

And he further states that the northeast corner of the northwest 
quarter of section thirty-two (32) aforesaid can be established at the 
present time by survey and the lines extended to the same; that the 
same is now in shallow water; that all the rest of the corners of said 
last-named quarter-section are outside of the Government mean- 
dered lines; that the remainder of the nortliwest fr. quarter of sec- 
tion thirty-two (32) within Gov’t meandered lines aforesaid that is 
not indicated on said plat as dry land iscovered with shallow water, 
and that the same can be easily surveyed at this time and without 
surveying the same upon ice. 

And he further says that he refers to the accompanying diagram 
and makes it a part of this his application for a survey. 

GEORGE A. ROWE. 
155 Be it remembered that on this 13th day of August, A. D. 
1874, before me, James F. Gyles, a notary public in and for 
the city of Chicago, county of Cook and State of [lhinois, personally 
appeared George A. Rowe, who in my presence subscribed his name 
to the foregoing statement, and who was thereupon by me duly 
sworn, and upon his said oath he stated that the foregoing statement 
by him subscribed was and is true in substance and fact. 
“In witness whereof I have hereunto set my hand and_ notarial 
seal this 13th day of August, A. D. 1874. if}. 
[seAL.] JAMES F. GYLES, 
Notary Public. 


SraTeE OF ILLINOIS, | 
Cook County. j 


Buell H. Bartlett and Orman Coe, first being duly and severally 
sworn, depose and say that they have no interest, directly or indi- 
rectly, in the application for survey herewith connected, and have 
no interest, either directly or indirectly, in any claim for pre-emp- 
tion or otherwise relating to the lands mentioned herein, but are 
entirely disinterested in the subject-matter of said lands and in the 
survey of the same. , 

And they further, on their several oaths, state that they are ac- 
quainted with the lands hereinafter mevtioned, being all within the 
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Government meandered lines of a lake called Wolf Lake, and they 

are acquainted with the present condition of said lands with 
156 __— regard to the fitness thereof for cultivation ; and they further 

state severally on their oaths that the waters have disappeared 
from the fractional section thirty-two (32), within the Government 
meandered lines, so that — the tract marked “ Hh” in the fractional 
section aforesaid there is now about fifty (50) acres of land fit for 
cultivation and agricultural purposes, as shown upon the diagram 
herewith submitted. 

And they further state that the whole of the northwest frac. 
quarter of section thirty-two (32) within the Government mean- 
dered lines as aforesaid can be surveyed and the lines extended by 
actual survey and not upon ice. , 

That the portion of the land indicated upon said diagram as N. 
W. fr. } of section 32 aforesaid indicated as covered by water is now 
covered by shallow water, and that the northeast corner of the north- 
west quarter of said section 32 can at the present time be established 
by a competent surveyor without difficulty, they believe, and the 
survey thereof ‘be properly extended. 

And they refer tothe plat and diagram herewith submitted and 
ake it a part of tlvisiaffidavit for the purpose of showing the situ- 
ation of said land. 
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BUEL H. BARTLETT. 
ORMAN COE. 


157 Be it remembered thaton this 13th day of. August, A. D. 
1874, before me, James I’. Gyles, a notary public in and for 

-the city of Chiengo,; Cook county, Illinois, personally appeared Buel 
H. Bartlett and Orman Coe, and. who each in their own proper 
person and in my presence subscribed their names to the foregoing 
affidavit and:who were thereupon each duly and severally sworn by 
me and who-each upon their oathsstated that the foregoing affidavit 
by them subscribed were true in substance and fact. 

[n witness whereof | lave oe set my hand and notarial 
eS seal this 13th day of August, A. D. 1874 
eS (smar.] JAMES F. GYL aS, 

| Notary Public. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFicg, 
WasHInatTon, D. C., Sept. 8th, 1874. 
Alex, Wolcott, Esq., Co. surveyor, Cook Co., Chicago, Illinois. 

Sir: Application having been made to this office by Franklin 
Cleaveland and others, through their attorney, H. O. McDaid, Esq.., 
_._. of Chicago, for the extension of the lines of public surveys 
- 158: over meandered lake, situated in sections 19, 20, 29, 30, 31, 
oe ~ and 32, t’p 37 N., R. 15 E., 3d P. M., Illinois, which according 
-. to sworn testimony has become reclaimed and the land forming the 

ie soovees is fit for agricultural purposes, and the sum of eighty 

d scm been deposited by the parties interested in the survey for 
> of covering the expenses of the survey of so much of 
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said sections as in dry land and admits of the running, measuring, 
and marking of the lines of public surveys, and the applicants for 
this survey having submitted your statement of the amount for 
which you will execute the survey and your name asa proper person 
for this work, I have consented to appoint you a U.S. deputy sur- 
veyor for the execution of the work involved in the premises, 

Should you accept the appointment and perform the work for the 
sum deposited as above you will signify your willingness to this 
office and proceed to the field to carry out the following instructions, 
to wit: In the first place, you will identify the meander corners of 
the original survey of so much of the lake as falls within the State 
of Illinois, and if the lands along the State boundary are surveyable 
it will be necessary for you to extend the line between the States of 
Indiana and Illinois by establishing the proper mile post at a point 
eighty chains north of the 155th mile corner, which should be identi- 
fied by you. You will then prolong the lines interrupted by the 
lake across the same or so far as the dry land admits of the estab- 

lishment of permanent corner bounduries-required by the 
159 manual of surveying instructions—copy herewith. You will 

bear in mind that in order to enable parties to acquire title 
to the lands thus surveyed it is required>that each quarter section 
should have three corners established and permanently marked and 
witnessed, as in the absence of them or either of them the land is 
considered unsurveyed, and consequently no patent for the land 
thus cireumstanced can be issued. In the second place, it will be 
your duty while extending the lines over the lake from the mean- 
dered corners which are in existence or which, if destroyed by time 
or accident, should be festored to their proper places, to prolong 
from thence the subdivisional and township lines no farther than 
you find them forming the necessary limits of landsfor quarter sec- 
tions or full sections and not a chain beyond: the point for legal 
corners, avoiding additional meanders in bounding legal subdivis- 
ions, as the areas thereof must be defined by seetion lines, and any 
fractions of reclaimed land which do not constitute a technical 
quarter section must be left out. 

In the next place, your aim and duty will be to complete legal 
subdivisions of the original survey of the adjacent lands so that the 
regular subdivisions may be. maintained in each section, and you 
will number such fractions by consecutive numbers to those already 
numbered, as per diagram herewith, and calculate the contents of the 
same. 

In order to enable you to identify the former meander corners as 

well as the nearest section and quarter-section corners of the 
160 contiguous lands, I transmit to you an extract of so much of 

tield-notes of the former surveys as will facilitate your opera- 
tions in the field, and to this end I send you herewith field books 
und field-note paper, on the latter of which you will make your re- 
turns of survey to this office in proper form, as required in the man- 
ual of surveying instructions. 

You will also furnish a diagram showing the extent of the re- 
claimed lands in your survey, and in connection with your returns 
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will state under your official oath, from such sources of information 
as may be at your command, whether now or at any former period 
this body of water is or actually has been used as a highway of com- 
merce or has ever been susceptible of such use. You will also state 
the average depth of the remaining waters, what class of vessels, if 
any, are in use on such waters, and whether there is any connection 
between the said waters and the waters of any other stream or lake 
known to be navigable, and whether there exists on the shores of 
the lake to be surveyed by you any landing place or places from 
which freights or passengers are shipped to other ports or places. 
With your returns of survey you will transmit your account, in- 
cluding all expenses attending the survey payable out of the fund 
deposited to the credit of “individual depositors.” 

You are requested to.acknowledge the receipt of these instructions 
at your earliest convenience. 

Very respectfully, Ss. S. BURDETT, 


Commissioner. 


161 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asHInaTON, D. C., March 15th, 1878. 
Hon. C. Schurz, Secretary of the Interior. 


Sir: I have the honor to make the following report upon House 
resolution dated January 2¥, 1878, calling upon the Department of 
the Interior for information as to the surveys of the beds of Lakes 
Wolf and George, in Indiana, and the location of Sioux scrip upon 
the lands and patenting of said lands. 

Those portions of the lakes situated in Indiana fall in t’p. 37 N., 
R. 9 west, and t’ps 37 and 38 N. of range 10 west of 2d P. M. 

The original survey of these townships was made in 1835, when 
the lakes were meandered, and were reported by the surveyor as 
impassable marshes or lakes. 

hat part of Lake Wolf falling in Illinois is marked “ navigable 
lake” upon the official plat of survey. 

On the 29th June, 1874, John 8. Newman, a citizen of Indianapo- 
lis, by his attorney, Theodore Adams, of Washington, D. ©., applied 
to the General Land Office to have the beds of said lakes surveyed 
in order that. the land might be brought into market. 

The application was accompanied by the affidavits of Samuel C. 
Pomeroy and Theodore Adams, of Washington, D. C., that the 

waters of said lakes had measurably disappeared from the 
162 * bed of the lakes, and that the land bad become fit for agri- 
7 cultural purposes, 
On the 7th it Recent, 1874, instructions were issued to Elisha T. 
Bennett to survey said lake beds. 

On the 7th of September, 1874, Mr. Bennett made return of the 
survey to the General Land Office. 

He had been instructed to survey only such land as was dry and 


Be admitted of meandering and marking, and to leave any fractions of 
~ such land which did not constitute a technical quarter section. 


_. An examination of his return showed that his survey had been 
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made by triangulation and by driving posts in the earth through 
water ; that he found the beds of the lakes covered with water from 
one to six feet deep, except some very narrow margins along the 
former surveyed land and two smal! traets—one in 8S. W. } of sec. 18 
and in N. W. 4 of sec. 19, and an island of 4 or 5 acres, in sec. 18 of 
t’p 37 N., R. 9 west. 

Said survey was therefore not approved. 

On the 12th Dec., 1874, H. O. McDuid, of Chicago, IIL. filed an ap- 
plication for the resurvey of said lake beds for the benefit, as alleged, 
of certain pre-emptors. 

The affidavits accompanying this application were made by John 
A. Smale, a resident of Lake Co., Indiana; Frank N. Rossiter, civil 
engineer and surveyor, and John Wormacott, and Henry D. Egger, 
of same county. ; 

A diagram accompanied this application and was said to 
163 illustrate accurately the condition of the lake beds. 

The two latter affiants made oath that they were not inter- 
ested in the survey or disposal of the lands. 

From the diagram and affidavits it appeared that about 340 acres 
of what had been represented as lake was dry prairie and timber 
land, the remainder, some sixteen bundred acres or more, being 
represented as covered with shallow water which was disappearing; 
the water in Lake George being represented as from 6 to 10 inches 
deep and the lake bed as consisting partly of marshy, sedgy land 
and wild rice swamps. 

Rossiter, the surveyor, made a preliminary survey and states that 
the timbered tracts bore timber of a large size, and that such tim- 
bered land was omitted by mistake or otherwise in the original sur- 
vey of the adjacent lands. 

On the 6th September, 1875, Samuel V. Niles, Esq., submitted ad- 
ditional evidence showing the character of said lake beds and in be- 
half of ordering a resurvey. 

This evidence consisted of a map.of the lakes showing the location 
of pre-emption settlers upon the lands, affidavits of said settlers, viz : 
John A. Smale, Charles Rose, Euphemia Robinson, and six others 
testifying that the lands they were upon had been improved aud 
cultivated by them in part. 

Photographic views of the settlements and portions of the lake 
beds accompanying these affidavits.and sustain the statements set 
forth by affiants. 

The representations were such that on the 23d of Oct., 
164 1875, a resurvey was ordered by this office, which was made 
in Nov., 1875, and approved on January 12th, 1876. 

On the 20th April, 1876, the resurvey was submitted to the Hon- 
orable Secretary of the Interior on appeal from approval of the same, 
and on February 23, 1877, the Secretary affirmed the action of this 
office in approving the survey. 

A connected diagram of said lake beds is enclosed herewith. 

In regard to the law under which said survey and resurvey were 
made, I have to say that it was done without the authority of a spe- 
cific law upon the subject. 
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_ Section 2401 of the Revised Statutes, page 443, provides for survey 
under deposits made by settlers in townships which are situated 
within the regular progress of the public surveys. Section 2219 of 
the Revised Statutes devolves the duties of surveyors general upon 
the Commissioner of the General Land Office in districts where the 
former office has been discontinued. 

Enclosed herewith is a circular of instructions issued by my pre- 
decessor July 13, 1874, to regulate the practice of this office in such 
cases. 
= With regard to, the location of the Sioux half-breed scrip upon 
& said lands the records of this office show that on the 3lst of March, 
& 1874, eleven pieces of Sioux half-beed scrip, issued under act of July 

17, 1854, Statutes at Large, vol. 10, page 304, were filed in 

165 the U.S. land office at Indianapolis, Indiana, for unsurveyed 

lands constituting the beds of Lakes Wolf and George, in 

Lake Co., and that on the 8th day of February, 1876, the same were 

‘adjusted by the official plat of survey, covering in the aggregate 

seventeen hundrediand thirty-five and twenty-nine hundredths 

(1,7357,8;) acres of land. 

These locutions'were made pursuant to said act and the instrue- 
tions of this offiee issued thereunder. 

Copies of official circulars of instructions regulating the location 
of said scrip are herewith enclosed. 

In reply to that part of the resolution for information as to whether 
any of said lands have been patented, I have to state that a majority 
of the locations of the Sioux half-breed scrip have been patented. 

Two patents also have been issued for additional homestead en- 
tries uiider the 21d section of the act of June 8, 1872. (U.S. Stat- 
utes, vol. 17, ‘ny bee 
- _ Jn regard’to the grant to the State of Indiana of swamp and over- 
’ flowed lands by the act of Sept. 28, 1850, and the subsequent patent 
to said State’ of certain sections and fractional sections in township 
7 north, rangés’ 9 and 10 west, and t’p 38 N., R. 10 W., as recited 
n the preamble to said House resolution, I have to state that the 
tent referred to; conveying to the State of Indiana certain sections 
fractional sections of swamp lands, specifically mentions the 
iber of acres so conveyed in each township, and describes the 
same as “according to the official plats of survey,” the area 
‘conveyed ‘agreeing with that outside the original meandered 
‘Vine of ‘said Takes in ‘the tracts conveyed. 
rtherniore, said’ grant of Sept. 28, 1850, has always been held 
this office ot to ‘include sucli tracts as at the date of the grant 
‘shallow lakes” and covered by water at all times of the year. 
ning has been sustained by the Department. It was done by 
ie decision of the Secretary of the Interior August 28, 1856, in the 
s6 of Florida swamp selections. 
The resolution of the House of Representatives is herewith returned. 
Thave the honor to be, very respectfully, your ob’d’t servant, 


J. A. WILLIAMSON, 
Commissioner. 


bth 


*. 
; 


~ —* 


J i o ceo a me i % Wig : 
eet ee ren ee ae a” oo ee a. ee oe ee ¥ “rts r, 
. as e Le SU Ce Oe el BAY Sat Le ee 2 ee a ee a d F 
. bk : es eat ae 2 a, ee os a Chg: To eee 2 ee a, eee eee a he 
T‘<~ oP ie, 
i. oe 


GERTRUDE H. HARDIN VS. CONRAD N. JOR 


167 Aud thereupon defendant offered in evidence certified 
transcript of the decision of the Commissioner of the General 
Land Office in the matter of the claim of the Illinvis Central Rail- 
road Company, the State of Illinois, the county of Cook, Gertrude 
Hardin, and others, dated Feb. 12, 1878, and the decisions of the 
Secretary of the Interior upon the appeal of said Hardin e¢ al. in 
said matter of said Commissioner’s decision, dated May 4, 1880; 
August 24, 1880; May 16,1881, and April 23, 1881, said several 
decisions, so far as material to this case, being as follows, viz: 


168 Decision of the Commissioner of the General Land Office in 
the matter of the claims of the Illinois Central Railroad 
Company, the State of Illinois, the county of Cook, Gertrude Har- 
din, Horatio B. De Witt, and sundry other persons for lands in 
township 37 north, range 15 east, Illinois, known as the bed of 
Wolf Lake. 


168a_ Decision of the Commissioner of the General Land Office in 
the matter of tne claims of the Illinois Central Railroad 
Company, the State of Illinois, the county of Gook, Gertrude Har- 
din, Horatio B. De Witt, and sundry other persons for lands in 
township 37 nerth, range 15 east, Illinois, known as the bed of 
Wolf Lake. 


168) DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFice, 
W AsHinGTon, D. C., February 12, 1878. 

GENTLEMEN: I have considered the claims of the Illinois Central 

tailroad Company, the State of [llinois, by herself and by Cook 
county as her grantee, and sundry persons for Jands lying in sec- 
tions 19, 20, 29, 30, 31, and 32, township 37 north, range 15 east, 
third principal meridian, Illinois. 

These lands constitute the bed of what is known as Wolf Lake, in 
Cook county, Illinois, shown by the survey of the township in 1836 
as a navigable lake. 

The plat of that survey Was undoubtedly filed in the district land 
office prior to June, 1836, entries of land thereunder having been 
made at that time. 

The waters having receded or evaporated, application for the sur- 
vey of the body of land so brought into existence was, made under 
circular issued from this office July 13, 1874. Survey was thereupon 
made and approved December 31, 1874, On 9th of January, 1875, 
copy of the plat of this survey was sent to the district officers at 
Springfield, with instructions to notify all claimants for the lands 
of a day set for hearing testimony regarding such claims, and after 
such hearing to transmit all the proceedings, with their joint opinion 
thereon, to this office. 

Pursuant to such instructions bearing was held on February 8, 
1875, and succeeding days, the proceedings, however, being con- 
sidered as of date of February 8,and the following claims, with tes- 
timony, were presented for consideration : 

The Illinois Central Railroad Company claims, as grantee of the 
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State, the lands in controversy in sections 20, 30, and 32 under the 
act of Congress approved September 20, 1850, granting lands to the 
Btate of Illinois to aid in the construction of a railroad from Chicago 
- to Mobile (9 Statutes, 466). These sections are within the six-mile 
~ limits of that grant, as are also, in fact, all the lands in dispute. 
> The State of [Illinois claims for herself the lands in sections 20, 
— 80, and 32 under the “swamp lands ” grant of September 28, 1850 
© (9 Statutes, 519). This claim was not set up at the hearing, but has 
been asserted since. As it is of the same nature as the ensuing 
_ claim, it is considered in order that all known claims to the land 
may be passed upon. 
— -168¢ The county of Cook claims, as grantee of the State, the 
| lands in sections 19, 29, and 31 tnder the swamp lands act 
of September 28,1850. ‘ 
Gertrude Hardin claims the land in sections 19 and 30 and parts 
_ of 20 and 29, and Horatio B. De Witt claims the southwest fractional 
© quarter of section 20, both of these claims being based upon riparian 
ownership. 

- On transmitting the claims and testimony the district officers at 
| Springfield forwarded their joint opinion thereon, adverse to the 
© claims of the Illinois Central Railroad Company, the county of 
Cook, as grantee of the State, the riparian claimants; the Sioux half- 
breed and Porterfield serip claimants, and in favor of certain of the 
pre-emption and homestead claimants. 

The first claim for consideration is that of the Illinois Central 
Railroad Compaty under the act of Congress approved September 
20, 1850. (9 Statutes, 466.) 

By that act there was granted to the State of Illinois, to aid in the 

construction of a railroad from Chicago to Mobile, every alternate 
section of land, designated by even numbers, for six sections in 
width on each side of the said road and its branches. This grant 
was transferred to the company by an act of the Legislature of the 
State. 
Lands within the limits of the grant were withdrawn by telegram 
from this office September 19, 1850, followed by letters of Septem- 
ber 20, 1850. Lands supposed to be not needed for the satisfaction 
of the grant were restored in 1852. The grant was adjusted in May, 
1858, sitice which certain tracts, approved‘to the State in the adjust- 
ment, were found to have been disposed of prior to the grant and 
so noted on the margin of the approved lists as follows : 


Within the six-imile limits -..........--.----..-_-__ 200 acres. 
Within ES EES LEE EE eA ea 840 acres. 


Total_..--- Tr a see ecatibaesliign mins’. SE 


© showing that the railroad company has failed to this extent in re- 
ceiving the quantity awarded in adjustment. 

~ The grant has been treated by the Department and the courts as 
‘fully adjusted, and I think this of itself is a sufficient bar to the 
aim. If, however, the company has any right to the lands it is 
+ virtue of the original grant of even-numbered sections within 
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six-inile limits, and not as indemnity for lands lost by failure of title 
to those embraced in the adjustment. 
“There be, and is hereby, granted” are the words of the 
168d act. The Supreme Court of the United States, in the case of 
The Leavenworth, Lawrence and Galveston Railroad us. The 
United States (2 Otto, 741), say, in regard to the grant then under 
consideration, the language being precisely similar, that “ it creates 
an immediate interest and does not indieate a purpose to give in 
future. ‘There be,and is hereby, granted’ are words of absolute 
donation and import a grant in prasenti, This court has held that 
they can have no other meaning, and the Land Department, on this 
interpretation of them, has uniformly administered every previous 
similar grant. Railroad Company vs. Smith, 9 Wallace, 95 ; Schu- 
lenberg vs. Harriman, 21 idem, 60; 1 Lester, 513; 8 Opinions, 257 ; 
11 idem, 47.” The act of September 20, 1850, therefore, passed a 
present interest and conveyed only land which then existed in the 
even-numbered sections within the six-mile limits. The question 
involved, consequently, is whether the land claimed was in exist- 
ence at the date of the grant. | | 

Meanders of what was termed a navigable lake, covering the 
lands in controversy, were surveyed in 1834 and 1835, and by the 
plat constructed from that survey this office has so far been gov- 
erned in disposing of the lands in thetownship. The first evidence 
presented to this office of the existence of land within the limits 
of this meandered lake is found in the affidavits of Franklin A. 
Cleveland, George A. Rowe, Chester B: Rushmore, and Alice A. 
Condit, presented by H. O. McDaid, of Chicago, as attorney, with 
application dated August 19, 1874, for a survey.of ‘“ Wolf Lake” 
bed. There is, however, testimony in connection with the claim 
under the “swamp lands” grant showing that this land was to a 
great extent covered with water so late as 1850, the tenor of all the 
evidence being to the effect that the. greater part, if not all, of it 
came into existence some time subsequent to 1850 and prior to the 
survey in 1874 as a “ lake bed ” from which, by evaporation or other 
causes, natural or artificial, the waters had permanently receded, 
leaving within the unsurveyed area dry land, fit, in ordinary seasons, 
for agricultural purposes. On receipt of the application referred to 
survey was made by direction of this office and approved as that of 
the bed of a lake covered with navigable water at the time of the 
original survey, segregated from the surveyed public lands by the 
meandered ines of that survey, and consequently excluded from the 
operation of laws granting or providing for the disposal of public 
lands whiie so designated a body of navigable water and as lands 
which had come into existence subsequent to the original survey of 
the lake and adjacent lands. 

Although it is possible that at the date the railroad grant became 
effective there was between the actual borders of the lake and its 
borders, as laid down on the survey of 1835, a small strip of land, 
und although the evidence goes to show that, notwithstanding the 
survey of 1835 treats the body of water as a whole, with no division 
between what are now called Wolf and Hyde Lakes, there was tn 1850 
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a strip of timbered land running from the border of the lake, 
168¢ in section 20, southwestwardly to its border, in section 29, | 
thus dividing it into two parts, the testimony as to the width 
of this strip in 1850 is so conflicting that it is not practicable to de- 
termine, even approximately, its area in section 20; and as the 
existence of sufficient portion of land or swamp to bring any sub- 
division within the denomination of “swamp land” in 1850 has 7% 
not been established I have preferred, inasmuch as the area of land ‘wt 
in section 20 in 1850 would be very small, if the utmost claimed 

were allowed, to consider the failure to establish the swampy char- o 
acter of the land:in 1850 as a failure to show that the plat of the f 
survey of 1835 did not correctly represent the boundaries of the | 
Jand in 1850. 

It being held that the land was not in existence at the date of the 

grant under which the [linois Central Railroad Company claims, 

it is also held, under the decision of the Supreme Court before re- 

ferred to, that the grant did not attach to it on its subsequent for- 

mation or appearance, and the claim of the company is therefore 3 
rejected. | 

The claims of the State of Illinois, for herself and the county of 

Cook as grantee’ of the State, under the swamp lands act of Sep- 

tember 25, 1850 (9 Statutes; 519), embrace all the lands in contro- 

versy. ! 


These claimsare rejected for two reasons: First, because of failure a 
to establish the swampy character of the land in 1850, this office (a ” 
having uniformly held that the “swamp lands” grant was a grant ‘\ 


in presenti, and that) lands to pass thereunder must have been 
“swamp ” at the:date of the grant, not subsequently brought into 
that condition by the ‘recession of waters covering the same; and, 
second, because so long ago as November 20, 1855, the honorable 
Secretary of: the’Interior decided that the State of I)linois was not 
entitled to'swamp:lands under the grant of September 28, 1850, in 
either odd or even tiumbered sections, within the six-mile limits of 
oe rel grant by the act/of September 20,1850. (1 Lester, page 

The riparian claims of Gertrude Hardin and Horatio B. De Witt 
have been denied by the action of this office in ordering and ap- 
provitig the survey of the lake bed, thus treating the land as belong- 
Ing to the United States. 
-168f §$Theé claims under the pre-emption and homestead laws re- “ § 
| Jomain for‘ considetation. k 
Lot Lof the-northeast quarter and lots 2 and 3 of the southeast — 
_ quarter, section 19; in connection with lot 3 of northwest quarter, : 
- section 20, are claimed by Andrew Farrand under the pre-emption 
- laws; declaratory statement dated January 20, 1875, alleging set- 
tlement April 24, 1874. 
~ Lot1 of northeast quarter, section 19, with west fractional half 
southwest quarter, section 29, claimed by John E. Curtis; addi- 

onal homestead application dated January 14, 1875. 
East fractional southeast quarter, section 19, claimed by Wright 
en; additional homestead application dated January 14, 1875. — 
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168g Lot 1, northeast quarter section 19, with lots 3 and 4, south- 
east quarter section 29, claimed by Samuel Davis; additional 
q homestead application dated January 14, 1875. 


Southeast fractional quarter northeast fractional quarter section 
19, with southeast fractional quarter and south fractional quarter 
northwest quarter section 20, claimed by James Brown alias James 

“ Washington ; additional homestead application dated January 14, 
‘A 1875. 

West half southwest quarter and south half of east half of south- 
west quarter, with lot 2 of southwest quarter, section 20, claimed by 
Alice A. Condit ; pre-emption declaratory statement dated February 
1, 1875, alleging settlement August 23, 1873. 

East fractional half southwest quarter, being lot 2, and southeast 
quarter southwest quarter, section 20, claimed by Randolph Crow- 
ley ; additional homestead application dated January 14, 1875. 

West half southwest quarter section 20, claimed by Robert Price ; 
additional homestead application dated January. 14, 1875. 

Scuthwest quartersection 20, claimed by Orrin: L: Mann; home- 
stead declaratory statement dated January 8, 1875. 

South fractional quarter southeast quarter section 20, with north- 
east fractional quarter section 29,claimed by Jabez G.Smale ; home- 
stead declaratory statement dated January 14, 1875; homestead ap- 
plication dated July 12, 1875, covering lot 1, southeast quarter sec- 
; tion 20, and lots 1 and 2, northeast quarter section 29. 

South half northwest quarterand nortly half southwest quarter 
section 29, claimed by Selomon Field ;: pre-emption declaratory 
statement dated. February 1, 1875, alleging: settlement June 27, 1874. 

Northwest quarter section 29, claimed by Lyman D. Mc) aid; 
homestead declaratory statement dated January 14, 1875; home- 
stead application same date. — | 

North half southwest fractional quarter and north half southeast 
fractional quarter section 29, claimed by Syrena McDaid ; home- 
stead declaratory statement dated January 14, 1875. 

West half northwest quarter section 29, claimed by Thomas C. 
Wilkerson; additional homestead application dated January 14, 
1875. 

East half southwest quarter section 29,\claimed by James W. 
Smith ; additional homestead application dated January 14, 1875. 

East half northwest quarter section 29; claimed by John White ; 


T additional homestead application dated January 14,1875. 
Northeast quarter (lots 1 and 2) section 29, with»north fractional . 
' northeast quarter (lot 1) section 31, claimed by: Doreas Matlock ; ad- 


ditional homestead application dated January 14, 1879. 

Fractional southwest quarter section 29, claimed by Thomas 58. 
Mather; homestead declaratory statement dated January 14, 1875; 
homestead application June 1, 1875. 

Lot 3, southeast quarter and northeast quarter southeast quarter 

section 30, with lot 1, northeast quarter section 31, claimed by 
168h Franklin A. Cleveland; pre-emption declaratory statement 
¢ dated January 15, 1875, alleging settlement June 3, 1874; 
amended April 13, 1875, to cover above-named tracts, 
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East half northeast quarter, and lot 1, northeast quarter section 
30, claimed by Chester B. Rushmore ; pre-emption declaratory state- 
ment dated January 20, 1875, alleging settlement April 15, 1874; 
amended April 13, 1875, to cover above-named tracts. 

Lot 2,southeast quarter section 30, claimed by George Hawks ; 
homestead declaratory statement dated April 30, 1875. 

Lots 2 and 3, southeast quarter and northeast quarter southeast 
quarter section 30, claimed by Joseph Kényvesy; informal claim 
under the pre-emption laws, alleging settlement in January, 1868. 

Southeast quarter section “30, claimed by Charles Carpenter ; 
homestead declaratory statement dated January 8, 1875. | 

Lot 2, southeast quarter, and lot 1, northeast quarter section 30, 
claimed by John Medlock ; additional homestead application dated 
January 14, 1875. 

. East half northeast quarter section 30, claimed by Robert H. Cum- 
mings; additional homestead application dated January 14, 1875. 

East fractional half suutheast quarter section 30, claimed by James 
one additional homestead application dated January 14, 
1875. 

North half northeast quarter section 31, claimed by Anna E. 
Rees ; informal claim at. the pre-emption laws dated April 13, 
1875, and alleging settlement in 1868 or 1869. 

North fraction of northwest quarter, fractional northeast quarter, 
and north fraction of southeast quarter section 32, claimed by Peter 
Munhoven; homestead declaratory statement dated January 14, 

-. 1875; homestead application same date. 

Lots 1 and 2 of northeast quarter and lot 3 of northwest quarter 
section 32, claimed by William Brewer; additional homestead ap- 
plication dated January 14, 1875. 

North fractional half section 32, claimed by Charles E. Rees; in- 
formal claim under the pre-emption laws dated April 12, 1875, and 
alleging settlement in 1853. 

In addition to these I find among the papers in the case various 
affidavits setting up the followitg claims: Ellis Bennett, for north 
half of southwest quarter of section 20 and south part of northwest 
quarter of section 20; Charles L. King, for southwest quarter of 
section 29, and John Collins, for southeast quarter of section 20. 
Apparently no attempt was made by these parties to properly 
initiate their claims, and they are now merely mentioned to show 
their consideration so far.as they are deserving thereof. 

It has been suggested that the land in question is not subject to 
disposal under the pre-emption and homestead laws, because of its 
being ehenoet within the corporate limits of the town of Hyde 

ark, 
1687 While it may be doubted whether an act of incorporation 
| can confer upon & municipal government authority over land 
not in legal existence as such at the time of the incorporation, the 
discussion of such a question would be purely speculative at this 
time. The town has never filed any map of its corporate limits or 
‘done any act under law looking toward setting up a claim either for — 


ue _ the land or for its exception from the operation of the pre-emption 
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laws, and I think is precluded from so doing by the act of March 3, 
1877, the incorporated town covering an area many times greater 
than the quantity of land to which it would be entitled under the 
town-site laws, and the land in question being some miles from the 
populated portion of the town, not settled upon, inhabited, im- 
proved, or used for business or municipal purposes by the town. 
Such being the case, I do not think the objection carries weight, and 
therefore pass it by without further consideration. 

Andrew Farrand’s pre-emption claim for lot 1 of northeast quarter 
and lots 2 and 3 of southeast quarter, section 19, with lot 3 of north- 
west quarter, section 20, conflicts with the additional homestead ap- 
——— of John E. Curtis, Wright Allen, Samuel Davis, and James 

rown, alias James Washington. The additional homestead appli- 
cations were received January 14,1875. Farrand’s declaratory state- 
ment was filed at the hearing February 8, alleging settlement April 
24, 1874. 

The testimony in Farrand’s behalf shows that he settled as alleged 
and erected a comfortable house by June, 1874; cultivated during 
the year about an acre, raising melons, cabbages, &c.; fenced in the 
cultivated ground ; erected out-buildings, which, with the house, are 
worth three or four hundred dollars, and cut thirty or forty tons of 
hay. 

No evidence in contradiction was submitted, though the witnesses 
were cross-examined by the attorneys for-the State and the scrip 
claimants. : 

I therefore conclude that the rights of Farrand are paramount to 
those of the other claimants, and that his filing should be received. 

Alice A. Condit’s pre-emption claim for west half, with south half 
of east half and lot 2 of southwest quarter (being the fractiona! south- 
west quarter) of section 20, conflicts with the homestead declaratory 
statement of Orrin L. Mann, and the additional homestead applica- 
tions of Randolph Crowley and Robert Price. Mann’s homestead 
declaratory statement offered January 15; Crowley’s and Price’s 
applications filed January 14, 1875; Mrs. Condit’s declaratory state- 
ment offered at hearing. 

It is shown that Mrs. Condit’s husband went on the land in the 
summer or autumn of 1872 and built a house, but died in March, 
1873, without having occupied the same; that in August, 1873, Mrs. 
©., with her two children, moved into the house, all remaining there 
for a short time, when finding she could not obtain schooling for the 
children without going to Englewood, she went thither with them, 
leaving her goods, &c.,in the house. During her stay on the 
land she did some planting, seeds, &c., and made what im- 
provements she could. After her removal to Englewéod she 
returned at different times to look after her claim, and her elder son 
usually went to the house on Saturdays, remaining until Monday in 
occupation and possession. In the latter part of December, on his 
usual weekly visit, he found part of the household articles had been’ 
removed and the door of the house taken away. He immediately 
informed his mother, who at once procured more goods and articles 
to repair the damages with, and proceeded to the house for that pur- 
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pose. While so engaged, on 23d December, 1873, one Ellis Bennett 
and others forcibly dispossessed her, tore down the house, and burned 
the material. In the spring of 1874, when she again attempted to 
return, Bennett a second time drove her away, treating her violently, 
so that she was afraid to again attempt to resume her occupation of 
the land. She instituted suit against him for forcible entry and de- 
tainer, which was decided in her favor, and from which appeal was 
taken by Bennett. From September, 1874, until the hearing she 
was sick and unable to avail herself of the decision in her favor by 
again taking up her residence on the land. 

As before stated, the papers in the case contain affidavits setting 
up the claims of Ellis Bennett and John Collins, covering this land 
and lot 3, but I find nothing therein tending to invalidate Mrs. Con- 
dit’s claim or that of Farrand for lot 3. Bennett admits that he 
actually abandoned,on account of Mrs. Condit’s superior right and 
on promise of immunity from prosecution for his acts. Their claims 
were not presented at the hearing and do not appear to merit 
consideration. ; 

I think the evidence sufficiently establishes the good faith and 
necessary acts of, Mrs, Condit, and that therefore her claim is supe- 
rior. If this be the final decision her declaratory statement will be 
received, 

Lot. 1 of southeast, quarter,section 20, is claimed by James Brown, 
alias Washington,:as an, additional homestead, and by Jabez G. 
Smale, in connection with lots 1 and 2 of northeast quarter section 
29, as a soldier’sshomestead.. 

Although the),register aud receiver in their report treat these 
claims as if filed;simultaneously, I find that Brown—Washington’s 
application is endorsed, as having been received at 9 o’clock a. m., 
January 14, and,Smale’s declaratory statement as received at 9.35 
a. m., same day..--Brown-Washington’s application being first re- 
ceived, I think, he ‘is entitled to the land. 

_ The homestead declaratory statement of Jabez G. Smale for lots 1 
and 2 of northeast. quarter section 29 (in connection with lot 1, 
southeast quarter section 20) is in conflict with the additional home- 
_ stead application.of Dorcas Matlock, covering the same land; Smale’s 
homestead declaratory statement, filed at 9.35 a. m., and Mrs. Mat- 
lock’s additional homestead application, filed at 9 a.m. January 14, 
1875... wiln | 

Smale’s, claim.for’Jand) in. section 20 has already been passed 
u fimibe 30 ltrve 2551 
e. .- Notwithstanding the, application of Mrs. Matlock appears 
> 168k to have. been first presented, it isnot accompanied by proof or 
a prima facie showing of her right to land under the additional 
| homestead law,and an examination of the papers ip the entry of 
Cass Matlock, whose widow she claims to be, shows that no mention 
of military service was made therein. Smale presented prima facie 
vidence of military service, and followed up his homestead decla- 
ation by filing homestead application for the land July 12, 1875; 
‘but that application is defective, because, although the affidavit is 
taken before the clerk of the circuit court, it does not show that 
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Smale was actually residing upon the land, in which event only 
could the affidavit have been made before such officer. 

Neither party alleges settlement; both claims as presented are im- 
perfect, and therefore I think the time of filing should govern in de- 
ciding between the parties. For that reason [I think the claim of 
Mrs. Matlock should be considered superior if she can furnish the 
necessary proof of her right to make additional entry. 

Solomon Field claims the south half northwest quarter and north 
half southwest quarter section 29 under the pre-emption laws. De- 
claratory statement, dated February 1, 1875, alleging settlement 
June 27, 1874. This claim is in conflict with the homestead appli- 


cation of L. D. MecDaid, the homestead declaratory statement of 


Syrena McDaid, the homestead declaratory statement of Thomas 8. 
Mather, and the additional homestead applications of T. C. Wilker- 
son, John White, John E. Curtis, and J. W. Smith, all filed Janu- 
ary 14,1875. Affidavits have also been filed by'C. L. King, alleg- 
ing his claim for the entire southwest quarter, but, for the reasons 
heretofore stated. in the cases of Bennett and Collins, such claim 
cannot be considered. 

The testimony shows that Field went upon the land June 23, 1874, 
and after examination determined to pre-empt it. On 27th June 
he commenced erecting a substantial house and dug a well; was 
ordered by Ellis Bennett to desist, but continued, and by night had 
the frame-work of the house partially set up. During the night he 
was arrested at the instance of Bennett and taken to Hyde Park, 
but, no one appearing against him, was released after a day or two 
of imprisonment. Returning to the land he found it, with his im- 
provements and material, in possession of King,'who- claimed under 

Jennett; demanded possession, which was refused ; instituted suit 
against Bennett and King, which appears to have been decided 
against him by the justice of the peace, from whose decision he ap- 
pealed, which appeal was pending at the time of hearing. 

Much of the testimony was directed to the question of Field’s com- 
petency as a pre-emptor, but it fails to show his want of qualifica- 
tions. Its whole tenor shows his good faith and performance of the 
necessary legal acts to obtain possession of the land after he had 
been forcibly dispossessed. I think his rights are fally shown, and 
that as against the other claimants his filing should be received. 

Lyman D. McDaid’s homestead application, already partially 

_ passed upon, also covers the north half of the northwest quar- 

168i ter section 29, for which it is in conflict with the additional 

homestead applications of Thomas C. Wilkerson and Jolin 

White. McDaid’s application was received at 9.35 a. m. and the 
others at 9 a. m., January 14, 1875. 

The testimony in MecDaid’s behalf shows that immediately upon 
the completion of the survey, September 29, 1874, he went upon the 
land and commenced the erection of a house, which had been pre- 
pared for that purpose pending thesurvey. While so engaged Ben- 
nett and King came and drove him and his helpers away. From 
that date until the filing of his homestead declaratory statement and 
application he does not appear to have done anything to repossess 
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himself of the land or assert any right thereto, and his affidavit, 
though executed before the clerk of the circuit court, does not allege 
his residence upon the land. I cannot therefore consider his equi- 
ties as any greater than those of the additional homestead claimants, 
and as their applications were filed first I think tney are entitled to 
the benefits of their promptitude. Wilkerson’s application should 
be received, so far as it relates to the northwest quarter of the north- 
west quarter, as also should White’s application, in so far as it em- 
braces the northeast quarter of the northwest quarter. 

The additional homestead application of Samuel Davis, already 
partially disallowed, also embraces lots 3 and 4, in the southeast 
—— section 29, which claim is in conflict with the homestead 

eclaratory statement of Syrena McDaid. Davis’ application was 
filed at 9 a. m. and McDaid’s declaratory statement at 9.35 a. m., 
January 14. 

Davis’ application being first in point of time is first in point of 
right, and his claim is strengthened by the fact that McDaid has 
not attempted to follow up his declaratory statement by making 
homestead application, although more than three years have 
elapsed. If Davis can furnish proof of military service, which is 
now wanting, his application, so far as it relates to these lots, should 
be received. 

Thomas 8S. Mather claims, in his homestead declaratory statement 
of January 14 and homestead application of June 1, 1875, the frac- 
tional soutliwest quarter of section 29. So much of this claim as 
embraces the north half of the southwest quarter has already been 
power upon and rejected in considering the claim of Solomon Field, 
eaving the southeast quarter of the southwest quarter and lot 5 for 
consideration. It conflicts in regard to these tracts with the addi- 
— homestead applications of John E. Curtis and James W. 

mith. 

His homestead declaratory statement was filed at 9.30 a. m., their 
applications at 9a.m. No settlement is alleged by any of them; 
therefore the first in time is first in right. In this respect Curtis 
and Smith are prior to Mather, and Curtis’ application, so far as it 
covers lot 5, should be received, as also should the application of 
Smith, so fur as it embraces the southeast quarter of southwest 
quarter. 

Chester B. Rushmore claims under the pre-emption laws the east 

half and lot 1 of northeast quarter section 30. Declaratory 
168m statement offered at hearing and amended to cover tracts. 
Settlement alleged April 15, 1874. 

This claim is in conflict with the additional homestead applica- 
tions of R. H. Cummings and John O. Medlock. 

The testimony shows that Rushmore settled as claimed ; erected a 
substantial house and outhouses ; cultivated about half an acre, and 
resided on the land continuously until the hearing. His settlemeut 
and acts appear to have been dona fide, and of such a character as to 


Constitute eompliance with the requirements of the pre-emption 
- Taws.. His rights, as against the other claimants, are paramount, 


a aud his filing should be received. 
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Franklin A. Cleveland’s pre-emption claim covers the northeast 
quarter southeast quarter, and lot 3 of southeast quarter, section 30, 
with lot 1 of northeast quarter section 31. Declaratory statement 
filed and amended at hearing, settlement being alleged June 3, 1874. 

This claim is in conflict with homestead declaratory statement of 
Charles Carpenter and additional homestead applications of James 
Washington and Doreas Matlock. It is also in conflict with the 
informal claims of Joseph Kényvesy and Anna E. Rees, neither of 
which have been presented in proper manner or followed up, and 
which, therefore, du not merit consideration. - 

It may be questioned whether what Cleveland did prior to June 
22, 1874, would enable him to properly claim settlement on June 3; 
but the evidence proves that on June 22, 1874, he commenced the 
erection of a house on the land; that while so engaged, on 25th 
June, parties tore down the house, destroyed the material, and drove 
him away; that he returned on 26th, and, on being refused pos- . 
session, had the parties arrested. Then, on 18th August, he com- 
menced the erection of a house 13 by 18, with wing, into which, 
when finished, he moved with his family, residing therein since. 
He had dug a well, built outhouses and barn, fenced and cultivated 


-about an acre, mowed hay, &c., up to the time of hearing. 


I think he is clearly within the requirements of the pre-emption 
laws, and that his rights are superior to those of the other claimants. 
So holding, his declaratory statement should be accepted. 

George Hawks claims lot 2 of southeast quarter section 30. Home- 
stead declaratory’ statement dated April 30, 1875, indorsed as 
received May 3, 1875. 

This claim is in conflict with homestead declaratory statement of 
Charles Carpenter, received January 15, 1875; additional homestead 
application of John O. Medlock, received at 9 a. m., January 14, and 
the informal claim of Joseph Kényvesy, heretofore alluded to, and 
which cannot be considered. 

None of the remaining parties allege settlement, and, as between 
them, the rights of Medlock are superior, his application having 
been filed first. So much of it, therefore, as covers this tract should 
be accepted. 

Peter Munhoven claims the northeast fraction (lots 1, 2, 
and 3) lots 1, 2 and 3, section 32. Homestead declaratory 
statement filed January 14, 1875, at 9.35 a. m.; homestead applica- 
tion same date. 

This claim conflicts with additional homestead application of 
William Brewer, filed at 9 a. m., January 14, and with an informal 
claim of Charles E. Rees, which, not being properly presented, can- 
not be considered. 

In Munhoven’s behalf it is alleged that he went on the land Sep- 
tember 8, 1874, built a house, and has since resided therein. 

Mr. Cleveland, who testifies in the case, says Munhoven settled as 


168n 


alleged ; that a house was built by him and others in September, 


1874, in which he had resided up to time of hearing, but which 
house was built of material purchased by himself (Cleveland) with 
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money furnished for the purpose by Mr. McDuid. No evidence of 
cultivation or improvement was offered. 

In reporting upon this claim the district officers say they are sat- 
isfied from the evidence that any improvements made in this case 
cannot be considered of such a nature as to give Munhoven any 
priority thereby. In this opinion I concur, and decide that as 
neither has rights superior to the other, in equity Brewer has the 
better legal claim for the land, and his additional homestead appli- 
cation should be received. 

After rendering an opinion upon all the claims involved in the 
case, the district officers add a note stating that parties representing 
Thomas C. Wilkerson, John White, James Brown, Dorcas Matlock, 
and William Brewer, additional homestead applicants; Edward 
Hudson and John V. Dumeree, Sioux half-breed scrip claimants, 
and Charles D. Gilmore, Porterfield scrip claimant, have made appli- 
cation to withdraw parts of their claims. 

I find no such application among the papers in the case. All the 
Porterfield scrip in the case was withdrawn by direct application to 
this office, but the Sioux half+breed serip has not been. On the con- 
trary, an application made for its withiravwal was revoked. 

Inasmuch as the papers do not show the authorization of any one. 
to act in behalf of the additional homestead claimants, and no 
application by them or for them for withdrawal of their claims is 
found among the original papers, or has been made to this office, | 
cannot consider the statement of the register and receiver as em- 
bodying a proper application for that purpose, and have therefore 
passed upon the claims as presented. 

Reeapitulating ‘my conclusions in the case, they are: 

1, The claim of the: Illinois Central Railroad Company, under 
the granting act of September 20, 1850, for the land in sections 20, 
30, and 32 should be rejected. 

2. The claimsof the State of Illinois and Cook county, under the 
swamp lands grant of September 28, 1850, for the lands in contro- 

versy, should be rejected. 
1680 3. The'claims of Gertrude Hardin and Horatio B: De Witt, 
under laws relating to riparian rights, for lands in sections 
19, 20, 29, and 30, bave been rejected by the action of the Depart- 
ment in ordering and approving survey of the land. 

4. The various locations of Sioux half-breed scrip, as enumerated 
and described, should, be canceled (and they are now held for cancel- 
lation) and the attempted locations rejected. 

5. The pre-emption claim of Andrew Farrand for lot 1 of north- 
east quarter and lots 2 anid 3 of southeast quarter, section 19, together 
with lot 3 of northwest quarter, section 20, should be allowed. 

6. The pre-emption claim of Alice A. Condit for west half south- 
west quarter, south half of east half, and lot 2 of southwest quarter, 
being in all the fractional southwest quarter, section 20, should be 


allowed. 


7. The additional homestead claim of James Brown, alias James 
Washington, in so far as it embodies the southeast fractional quarter 
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8. The additional homestead application of Dorcas Matlock, in so 
far as it embraces the fractional northeast quarter (lots 1 and 2), sec- 
tion 29, should be allowed if she presents proof of her husband’s 
military service. 

9. The pre-emption claim of Solomon Field for the south half 
northwest quarter, and north half southwest quarter, section 29, 
should be allowed. 

10. The additional homestead application of Thomas C. Wilker- 
son, in so far as it embraces the northwest quarter of the northwest 
quarter, section 29, should be allowed. 

J1. The additional homestead application of John White, in so far 
as it embraces the northeast quarter of the northwest quarter, sec- 
tion 29, should be allowed. 

12. The additional homestead application of Samuel! Davis, in 
so fur as it embraces lots 3 and 4 of the fractional southeast quar- 
ter, section 29, should be allowed if he presents proof of military 
service. 

13. The additional homestead application of John E. Curtis, in so 
fur as it embraces the fractional southwest quarter of the southwest 
quarter, or lot 5, section 29, should be allowed; 

14. The additional homestead application.of James W. Smith, in 
so far as it embraces the southeast quarter of the southwest quarter, 
section 29, should be allowed. ~ 

15. The pre-emption claim of Chester B. Rushmore for the east 
half, and lot 1 of the northeast quarter, section 30, should be al- 
lowed. 

16. The pre-emption claim of Franklin A. Cleveland for the north- 
east quarter of the southeast quarter, and Jot 3 of southeast quarter, 
section 30, together with lot 1 of the northeast quarter, section 31, 
should be allowed. | 

17. The additional homestead application of John O. Medlock, so 
far as it embraces lot 2 of the southeast quarter, section 30, should 
be allowed. 

18. The additional homestead application of William 
Brewer, for lots lL and 2 of the nortlieast quarter, aud lot 3 of 
the northwest quarter, section 32, should be allowed. 

19. All other claims and parts of claims under the pre-emption 
and homestead laws should be rejected. : 


Should this decision become final, the declaratory statements of 
the pre-emption claimants whose claims are allowed will be received 
us of dates tendered, and on showing proper compliance with law 
such claimants will be permitted to make entry of the land embraced 
in their filings. 

The additional homestead applications, as allowed, will also, in the 
event of this decision becoming final, be received as of dates ten- 
dered, and certificates will issue thereon on payment of proper fees 
and commissions. 

In the cases of Johu E. Curtis and Dorcas Matlock, however, proof 
of military service will be required before issue of certificates. 
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Sixty days will be allowed for appeal from this decision to the 
honorable Secretary of the Interior. , 
Respectfully, J. A. WILLIAMSON, 


Commissioner. 


To Messrs. C. H. Willett & C. H. Wood, Bennett, Kretzinger & 
Veeder, H. O. McDaid, John R. Lewis, Isaac R. Hitt, and J. N. 
Hardin, Chicago, Illinois; Curtis & Earle, C. D. Gilmore, A. A. 
Hosmer, and 8. V. Niles, Washington, D. C.; William Prescott, 
Springfield, Illinois, and J. A. Crawley, La Porte, Indiana. 


169 F. DEPARTMENT OF THE INTERIOR, 2. ace 
GENERAL LAND OFFICE, > aes tae om 
W asHInaTon, D. C., Nov’r 25, 188-. 


: I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed eopy of the decision of the Secre- 
$34 tary of the Interior of May 4, 1880, in the matter of the claims to 
| | certain lands lying within the bed of Wolf Lake, in town. 37 N., 
range 15 E., 3rd P. M., Illinois, is a true and literal exemplification 
| from the original on file in this office. 


44 In testimony whereof I have hereunto subscribed my name and 
F caused the seal of this office to be affixed, at the city of Washington, 
aay on the day and year above written. 

p [SEAL. |} N. C. McFARLAND, 


Commissioner of General Land Office. 


170 DEPARTMENT OF THE INTERIOR, 
: Wasuinaton, May 4, 1880. 


Str: I have considered the appeals of J. Peter Munhoven et al. 
from your decision of February 12, 1878, involving certain tracts of 
land in what is known as the bed of Wolf Lake, in township 37 
north, range 15 E., of the 3rd principal meridian, Illinois. 

A survey made in 1834 ahd 1835 represented a portion of the 
township embracing said tracts as a part of a navigable lake. 

The waters of the lake having from some cause permanently re- 
ceded, leaving within the unsurveyed area dry land fit for agricult- 
ural purposes, an application, dated August 19, 1874, based upon 
affidavits, was made to your office for a survey under circulation of 
July 13, 1874 (Copp’s L. L., p. 765). Upon this application a survey 
was ordered, which was duly executed and approved by your prede- 
cessor December 31, 1874, copy of the plat of which was soon after 
filed in the local office at Springfield. 

Since the approval the tracts thus surveyed have been recognized 
and treated as public land and claims have been initiated thereto in 

the usual manner under general laws, your decision upon 
171 the claims of the States of Illinois, the Illinois Central Rail- 
road Company, and divers other parties who have not ap- 
__ pealed is considered as conclusive, and those cases only in which 
re age Babel filed will be considered. The tracts surveyed in 
_ 18345 were disposed of long prior to the survey of 1874, and owners 
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of tracts that abutted upon the meanders of the lake under the old 
survey now claim the newly surveyed tracts as riparian owners. 

The parties thus claiming are H. B. Dewitt and Gertrude Hardin, 
both of whom have appealed. You reject their claims on the ground 
that they “ have been denied by the action of your office in ordering 
and approving the survey of the lake, bed, thus treating the land as 
belonging to the United States.” It seems to me that no other de- 
cision can consistently be reached. ‘To recognize riparian rights to 
these tracts would be equivalent to saying that the lands do 
not belong to the United States, and that the survey was a nullity. 
It is now too late for this 1 cate we to question the legality of the 
survey. It is an accomplished fact. It was ordered, begun, and 
fully executed under a former administration. Parties claiming 
the land under laws of the United States have proceeded with re- 
gard to their claims, relying upon its regularity and legality, and 
they should be heard by this Department and have their claims dis- 
posed of as in other similar cases of claims to public land. Your 
predecessor decided to order the survey upon consideration of the 
appliction therefor, and it was ordered in pursuance of of 
the regular practice of your office and of eireular instructions 
for all surveys of that class of land. The ordering of the 
survey as well as the approval thereof invelved a decision that the 
land belonged to the United States. 

There is nothing to show that the order of approval was procured 
by fraud, or that either was the result of inadvertence or mistake. 
As no grounds are presented for setting aside the action of your 
predecessor or to show that the lands were not subject to public sur- 
vey, in accordance with the rulings and practice of your office, for a 
long series of years, the survey will not be disturbed, but will re- 
main intact. 

Your decision rejecting the riparian claims of De Witt and Hardin 
is therefore affirmed. 

J. Peter Munhoven filed soldier’s declaratory statement for lots 
1, 2, & 3, of section 32, January 14, 1875, and made application to 
enter under the homestead laws at 9.35 a. m. of the same day. Ad- 
ditional homestead application in the name of William Brewer was 
filed for said tracis on the same day at 9 o’clock a.m. It appears 
from the testimony that Munhoven went upon the land September 
§, 1874, and built a house, wherein he was residing at the date of 
trial. At the hearing F. A. Cleveland testified that the house 
was built of material purchased by him with money furnished 
by Mr. MeDaid. You decided that this improvement was 
not of such character as to give Munhoven any priority in equity, 
and that Brewer had the superior legal right to the land, and di- 
rected that his additional homestead application be received. 

In this, I think, you erred. The house was an improvement upon 
the land and Munhoven resided in it, claiming it as his property. 
It was not claimed, as I understood it, by Cleveland or McDaid. 
In accordance with the rule announced in the decisions of this De- 
partment of July 12, 1879, in the case of Shadduck v. Homer and 
in the case of Lyons v. Stevens (Copp’s L. O., vol. 6, p. 107), the bet- 
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ter right was in Munhoven, and his entry should be admitted as of 
the date of the filing of his application and remain intact, subject to 
final proof, unless in the meantime it be declared upon due proof to 
be invalid or to have been abandoned. Your decision in favor of 
Brewer is therefore reversed. Munhoven’s application for a new trial, 
so far as it is based upon affidavits showing that he has resided 
upon the land since 1874 and cultivated the same every year since 
that time, aud that he actually furnished the money to build his 
house thereon, need not be considered for reasons above stated. 

But there is on file in this case an agreement, dated September 

23, 1875, signed by Charles D. Gillmore, of this city, and 
174. Munhoven, in which it is stated that, in consideration of the 

withdrawal by Gilmore of his claim, said Munhoven agrees 
to transfer and deed to Gilmore one undivided half of said tracts 
whenever he shouid have obtained title thereto under his home- 
stead application. 

In his affidavit: of May 24, 1879, in support of his application for 
a new trial, Munhoven states that his signature was obtained by 
fraud and circumvention ; that he is not well versed in the English 
language, and that» he did not know that le signed such a paper. 
He virtually repudiates the contract, and, asthe records do not show 
that Gilmore had any ¢laim to withdraw or that he ever withdrew 
any claim to the land; the contract is apparently without consider- 
ation ; still, it raises\a very strong suspicion of the invalidity of 
Munhoven’s claim, and, as lve desires an opportunity to explain the 
matter, you will order an investigation, giving Munhoven an oppor- 
tunity to present testimony in the premises. 

Joseph Konyvesy filed pre-emption declaratory statement Febru- 
ary 8, 1875, claiming lots 2 and 3. and the N. E. } of N. E. } of sec- 
tion 30, alleging settlement in 1868, and that he had fenced saic land 
on three sides and had used it for plowing, meadow, and pasturage 
since that time, and-that he built a house on lot 2 in January, 1875, 
in which he was residing at the time of filing his declaratory state- 

ment. 
175 He offered no proofiat the trial, for the reason that the local 
officers failed to give him notice of the hearing for that purpose. 
You held that this pre-emption claim was neither properly pre- 
sentedu or followed up, and that it did not merit consideration, and 
thereupon you awarded, the N. E.} of N. E. ¢ and lot 3 to F. A. 
Cleveland, a pre-emption claimant, and lot 2 to John O. Hedlock. 

Konyvesy appealed from:so mucli of your decision only as affected 
said lot 2. 1 

I think you erred in rejecting Konyvesy’s claim and awarding to 
Medlock. 

In the first place, the township plat was filed January 9, 1875, 
and the declaratory statement of Konyvesy was therefore presented 
in time, and he was entitled to a hearing after due notice before any 
other disposition was made of the land. Again, if, as was alleged, 
Konvvesy was in possession of the land, with valuable improvements 
thereon, and was actually residing there, according to the well-set- 
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tled rule of this Department the lot was not subject to the applica- 
tion of Medlock. ' 

Your decision in this matter, to the extent appealed from, is re- 
versed, with directions to order a hearing between Konyvesy and 
Medlock upon due notice to both parties. 

Lyman D. McDaid filed soldier’s homestead application 
January 14, 1874, forthe N. W. 4 of section 29, and on March 
14, 1877, submitted proof in support thereof. 

You awarded the N. 4 of said quarter to T. C. Wilkerson and 
John White, additional homestead claimants, and the south } to 
Solomon Field, a pre-emptor. MeDaid appealed from the decision 
to the extent only of the award to Field, and under date of Sep- 
tember 15, 1879, his attorney, H. O. McDaid, Esq., withdrew the ap- 
peal. The rights of the appellant and appellee, therefore, must be 
considered as determined by your decision. 

My attention is called to a contract entered into September 23, 
1875, between Charles D. Gillmore, of this city, of the first part, and 
the said Lyman D. McDaid and H. O. McDaid; of Chicago, of the 
second part. ‘This contract discloses an unlawful collusion between 
the parties to secure title to the N: W. 4 of seetion 29. Gilmore 
agreed to withdraw all claim to the N. 4 of said quarter section and 
consent to the issuing of patent therefor to’: McDaid; and, in consid- 
eration whereof, MeDaid agreed to co-operate with and aid Gilmore 
in securing title to the S. 4 of said quarter section, either through 
Gilmore’s claim or the soldier's homestead application of MeDaid, 
and that if title should be obtained thereto by McDaid he 
was to convey an undivided half thereof immediately to Gil- 
more. : | 

Now, I understand that there were many conflicting claims as- 
serted to the tracts surveyed as the bed of Wolf Lake, and that the 
land is deemed very valuable. Considering how few of these claims 
have been prosecuted by appeals from your decision, and in view of 
tue fraudulent arrangements in two of the cases appealed, as shown 
by the contracts above referred to, while it is true that fraud should 
not be presumed in any case, I cannot divest my amind of a very 
strong impression that there may be other coblusive arrangements 
than those referred to unknown to your office and this Department 
for securing title to said tracts or some of them, im: accordance with 
which parties have desisted from further prosecution. To say the 
least, the acquiescence in the decisions by so many claimants to a 
body of very valuable land is something quite remarkable in the 
history of the practice of the Land Department. I am, therefore, 
of opinion that before the issuance of patents im any of these cases a 
thorough, searching investigation of the whole matter of the claims 
to this body of land should be had by a special agent. 

The papers submitted by you with the said appeals are herewith 


returned. 
178 Very respectfully, UC. SCHURZ, Seeretary. 


The Commissioner of the General Land Office. 
(Endorsed :) 1880. 31257. Interior Dep't. Secretary, May 4 
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1880, returns papers in matter of appeal of J. Peter Munhoven et « 
regarding lands in Wolf Lake, and is of opinion that an examin 
tion should be had. Copies sent to the various attorneys May :‘ 
and June 2, 1880. 2-1514. Benton. 9-326. F. May 5, 188 
Def’t’s Exhibit 9. 
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F. DEPARTMENT OF THE INTERIOR, a ah 
GENERAL LAND OFFICE, J. D. S. 
Wasuinaton, D. C. November 25, 1882. 

I, N. C. McFarland, Commissioner of the General Land Office, « 
hereby certify that the annexed copy of the decision of the actir 
Secretary of the Interior of Aug. 24, 1880, dismissing the petitic 
of Gertrude N. Hardin for a rehearing in the matter of her clai! 
to certain lands in T. 37 N., R. 15 E., 3rd P. M., Ills., isa true an 
literal exemplification from the original on file in this office. 

In testimony whereof I have hereunto subscribed my name an 
caused the seal of this office to be affixed, at the city of Washingto 
on the day and year above written. 

[SEAL. | . N. ©. McFARLAND, 
Commissioner of General Land Office. 


180 DEPARTMENT OF THE INTERIOR, 
WASHINGTON, August 24th, 1830. 

Sir: I have had under consideration a petition of Gertrude | 
Hardin for a rehearing in the matter of her claim as riparian own 
to certain land in what is known as the bed of Wolf Lake, in tow) 
ship 37, range 15 east, in the State of Illinois, decided by this D 
partment May 14, 1880. 

The points raised and upon which a reversion of the decision 1 
the matter is asked may be stated in a general way as follows: 

First. That the survey of 1874 was without authority of law an 
should be set aside. 

Second. That the Deparfinent has no jurisdiction to dispose of an 
lands in said township other than those returned by the survey 
thereof executed in 1834 and 1835. 

The same points were raised and argued upon the appeal fro: 
your decision of February 12, 1878, and were considered and passe 
upon by the decision aforesaid. 

The petition, therefore, is simply a reargument of the case | 

{81 Gertrude N. Hardin, and it presents no new or addition: 
reasons why the action of your predecessor in ordering an 
approving the survey of 1874 should be now disturbed. The d 
cision held in effect that the matter of ordering and approving « 
said survey was res adjudicata, and that no case had been made ot 
under the well-established rule to justify the present head’ of th 
Department in reopening or setting aside the action of your pred 
cessor in the premises. On further consideration I see no reaso 


for receding from the decision, but, on the other hand, I find add 


jal grounds for adhering to it. I find from the records of you 
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oven et al.) office that Mrs. Hardin had knowledge of the fact that the survey 


examina- was being made and due notice of the approval thereof and of the 
s May 28 filing of the plat in the local office at Springfield and took no 
| 9, 1880." appeal. | 
Considerable correspondence was had between Mr. I. N. Hardin, 
who appears as attorney-in-fact for Gertrude N. Hardin, and your 
office pending the survey. Mr. Hardin opposed the survey, claim- 
a a ing then, as he does now, as riparian owner. 
a Ce On the 28th Nov., 1874, he was advised that the survey had been 
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approved. On the 30th of December, 1874, he addressed a letter to 
your office, which the following reply thereto, under date of January 
7, 1875, addressed to Mr. Hardin, at 238 So. Water St., Chicago, ex- 
plains: “I am in receipt of your letter of the 30th ultimo, 
requesting to be informed what effect the approval of the 
survey of Wolf Lake has upon the subject of your former 
communications, viz., the question raised by you as to the naviga- 
bility of the waters of said lake. You also inquire whether this 
office regards the lands from which the waters have receded as pub- 
lic lands. 

In reply I have to inform you that conclusive evidence having 
been filed in this office showing the non-navigability of the waters 
of the bed of said lake, and the survey lraving been made and ap- 
proved, the plat thereof, together with instructions to the register and 
receiver, has this day been forwarded to the local land office at 
Springfield, Illinois. 

The lands are regarded as public lands. 
cular of July 13, 1874, herewith enclosed.)” 

Thus it appears that the petitioner had notice of the proceedings 
in the matter and of the decision and action of your predecessor 
therein and could have been fully heard by the head of the Depart- 
ment upon appeal, appeal insuch matters being allowable. (Appeal 
of Caroline M. Forsyth, decided by this Department February 12, 
1877, upon survey of lake beds in town. 38 north, range 10 west, In- 
diana.) 

The petition is dismissed, and you will so advise the parties in 
interest. 

The petition and accompanying papers and the reply thereto of 
John I. Bennett, Esq., are herewith transmitted for filing in 
your office. 


182 


(See copy of my cir- 


A. BELL, 
Acting Secretary. 


The Commissioner of the General Land Office. 


(Endorsed :) 1880. 56722. Interior Dep’t. Act’g Sec., Aug. 24, 
1880, dismissed petition, with accompanying papers, of Gertrude 
N. Hardin for a rehearing in her case. 2-1514. Sept. 11, 1880. 
Copy sent to 1. N. Hardin and J. I. Bennett. Benton. Papers re- 
ceived with this decision filed with case. 9-459. Aug. 25, 1880. 
F. Def’t’s Exhibit 10. 
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184 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asHuinaton, D. C., November 25, 1882. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the decision of the acting 
Secretary of the Interior of May 16, 1881, rejecting the petition of 
I. N. Hardin for a rehearing in the matter of the claim of Gertrude 
H. Hardin to certain lands in town. 37 N., R. 15 E., 3d P. M., Ills., 
true and literal exemplification from the original on file in this 
office. 


In testimony whereof I have hereunto subscribed my 
[seAL.] name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 
N. C. McFARLAND, 
Commissioner of General Land Office. 


185 DEPARTMENT OF THE INTERIOR, 
WasHInGTON, May 16th, 1881. 


The Commissioner of the General Land Office. 


Str: On the 27th ultimo I. N. Hardin, Esq., through Hon. John 
A. Logan, filed an application for review of the decision of my 
predecessor of May 4, 1880, in the Wolf Lake case, involving tracts 
of Jand in township 37 N., R. 15-E., of the 3rd principal meridian, 
in the State of Illinois. So far as said decision relates to the claim 
of Gertrude Hardin, that application was denied by me on the 28th 
ultimo. I forward herewith a copy of my decision rejecting the 
same. : 

Mr. Hardin has made still another application for a review of 

that decision, which application was received on the 1ith instant. 
The ae teat filed’ in April was disposed of on its merits, not- 

withstanding Mr. Hardin’ had not complied with the rules of prac- 

tice in the following particulars : 

First. No riotice of the application was served on opposing par- 

ties, as required by rule 76 (Rules of Practice, p. 12). 

Second. It was not accompanied by the affidavit required by rule 


78 A erpde iti : | 
he application might have been rejected for the reasons above 
stated, but as it could not be allowed upon its merits it was deemed 
best to dispose of it as stated above. 
186 The presetit ‘application is subject to the same objection 
at under the rules above cited, but, as under well-settled rules 
_ of administrative law I have not the authority to grant the applica- 
tion, I will not reject it on the ground alone of its irregularity, but 
__ will give my reasons why it could not be allowed if all the formali- 
ties and prerequisites of the Rules of Practice had been complied 
fhe application under consideration presents nothing new and 
iterial:'to the Department, all the material matters alleged having 


en fully considered by my predecessor on the appeal from your 
jon of February 12,1878, and in the decision rendered by him 


4 Sai - giz ial 7" ge is aay BH eee 
3 ic = w ge Eageal * a oS ol ¢ . wen hig a oe oe or wd gig % 
: ge ee eS Se ee Wan re ee 
els Me es a Oey Ce Re ee i nh, ee Tee ee einer Rigas Sk 
- hes tee ae > At : as ae 


ee 
Pe 


es 


August 24, 1880, rejecting an application of Gertrude Hardin for a 
rehearing of the case. 

The first three reasons why a review or rehearing should be 
granted are stated by Mrs. Hardin thus: 

(1.) Because the claim of Mrs. Hardin has never been considered, 
heard, or adjudicated. 

(2.) Because her claim has been denied without a hearing. 

(3.) Because -her claim has been denied a hearing for the sole 
reason of an act of the General Land Office, which act is admitted 
to have been unlawful. 

These objections involve but one point differently stated—that 
is, that Mrs. Hardin has never had her day in court. In the de- 
cision of August 24, 1880, above referred to, my predecessor con- 

sidered this point and showed that Mrs. Hardin had notice of 
187 the survey of 1874 and an opportunity to make such objec- 

tions thereto as she might be advised were proper and could 
have appealed from the approval of said survey. 

The approval of that survey was necessarily made upon a final 
decision by the Commissioner of the whole matter then before him, 
The approval was the result and expression of that decision. That 
decision affected the claimed rights of Gertrude Hardin, and from it 
she could have appeuled. The right of appeal was not exercised, 
and her rights were concluded, so far as this Department is con- 
cerned. The right of appeal has now expired and no appeal can 
be allowed. As to the statement that the act of the Commissioner 
in approving said survey was illegal and is admitted to be so, I have 
to say that I know of no decision of your office or this Depart- 
ment in which such admission is made. On this point my prede- 
cessor, in the decision of May 4, 1880, said: “ You reject their claims 
(Hardin’s and De Witt’s) on the ground that they have been denied 
Ly the action of your office in ordering and approving the survey 
of the lake bed, thus treating the land as belonging to the United 
States.” It seems to me,that no other decision can. consistently be 
reached. To recognize riparian rights to these tracts would be 
equivalent to saying that the ee do not belong to the United 

States, and that the survey was a nullity... It is now too late 
188 for this Department to question the legality of the survey. It 

is an accomplished fact it was ordered, begun, and fully exe- 
cuted under a former administration. * *. * 

“Your predecessor decided to order the survey upon considera- 
tion of the application therefor, and it was ordered in pursuance of 
the regular practice of your office and of circular instructions for all 
surveys of that class of lands. ‘The ordering of the survey, as well as 
the approval therefor, involved a decision that the land belonged to 
the United States. There is nothing to show that the order or approval 
was procured by fraud, or that either was the result of inadvertence 
or mistake. As no grounds are presented for setting aside the action 
of your predecessor or to show that the lands were not subject to 
public survey in accordance with the rulings and practice of your 
office for a long series of years, the survey will not be disturbed, but 
remain intact.” 
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No further reply to the allegation that the survey of 1874 is ad- 
mittedly illegal is necessary. 
The next point in the application is stated as follows: 
“(4.) Because the decision of the Commissioner of the General 
Land Office is contrary to the previous declarations of that officer.” 
The previous declarations referred to are alleged to be contained 
in a letter of Commissioner Drummond, under date of March 
189 9,1874, to John R. Lewis, which Mr. Hardin alleges is in the 
following language: | 
“In reply to yours of the 28th ultimo I have to state that the 
S. W. fr’l q’r of sec. 20, T. 37, R. 15 E. of 3 P. M., was entered by 
H. B. De Witt July 16, 1848, and patented to him March 1, 1850, 
and no additional survey has ever been made of the above tract, and 
if the area of the original survey, 4.53 acres, has increased by accre- 
tions it enures to the original purchaser or his assignees.” It is 
claimed, inferentially, that this letter bound Mr. Drummond’s suc- 
cessor, and that, as Mr. Hardin has recently discovered it, it is such 
newly discovered evidence as authorizes this Department to reopen 
the case under the rule announced in the decision of April 28, 1881. 
The first observation upon this point is that the discovery of new 
documentary evidence that might have been obtained in season will 
not authorize a new trial; so, where the newly discovered evidence 
was all of record in the court or in a public office and might have 
been found by reasonable search, it has been held that this furnished 
no reason for a new trial. (Hilliard on New Trials, 2d ed., p. 489, 
sec. 9; decision of this Department in the matter of the survey of 
the Chauvin grant, rendered March 2, 1881.) 
Again, that letter referred to other land than that entered or 
claimed by Hardin. It was not a decision upon any case 
190 nding before the General Land Office, but was merely a 
etter addressed to a private individual in reply to one from 


yt i 


him. 
It was simply the opinion of the Commissioner as to the rights of 
riparian owners to accretions. There is,1 believe, no sustained alle- 
gation that the lands surveyed as the bed of Wolf Lake are accre- 
tions as the term accretion is understood in law. | 
In my opinion the letter referred to would not have precluded 
the Commissioner of the General Land Office from approving the 
survey of 1874 had it been called especially to his attention. There- 
fore whether he bad knowledge of the letter, actually or construct- 
ively, when he approved said survey is an unimportant matter that 
requires no further inquiry here. To procure a new trial the evi- 
dence relied on sliould not only be newly discovered in the true 
legal sense, but it should be such as would have induced a different 
conelusion or as would compel a different decision on the new trial. 
_ There is, therefore, no new evidence presented to give we jurisdic- 
tion to overturn or reopen the deliberate decisions of my predecessor. 
_ As to the allegations of error in my predecessor’s decision, it is 
_ sufficient to say that there is no appeal from the decision of the head 
_ of a department to his successor in office. 
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As to the allegation that the case is still before the Depart- 

191 ~=ment, it is sufficient to say that the question as to whether or 

not the land claimed by Mrs. Hardin belongs to the United 

States is no longer before the Department, that being the very ques- 

tion decided by the approval of the survey, and which my prede- 

cessor, upon full consideration of the entire case, refused to reopen, 

and that my predecessor rejected in terms the claim of Mrs. Hardin. 

There may be other matters connected with the Wolf Lake case still 

pending, but the question of Mrs. Hardin’s claim is not among 
them. 

The applicant has her remedy in court for her alleged rights in 
the premises. If the survey was illegal and unauthorized, as al- 
leged, the courts in a proper case can so declare, but in law the mat- 
ter is beyond the jurisdiction of this Department. 

The application for review is therefore rejected. 

The application filed on the 27th ultimo and the one hereby re- 
jected are herewith forwarded for the files of your office. You will 
advise Mr. Hardin of this decision in the usual manner. 

Very respectfully, A. BELL, 
Acting Secretary. 


Endorsed on the back is the following: General Land Office. 
Rec’d May 17,1881. 33306. Interior Dept. Act’g Sec., May 16, 
1881, refers papers and rejects application of I. N. Hardin for re- 
view of decision in Wolf Lake case. 2-1514. Copy sent to Hardin 
May 24, 1881. 10-300. F..- 


192 DEPARTMENT OF THE INTERIOR, 
W asuineton, 23d Nov., 1882. 


I, H. M. Teller, Secretary of the Interior, hereby certify that the 
paper hereto attached is a true copy of the original as the same 
appear of record in this Department. 

In testimony whereof I have hereunto subscribed my 
[sEAL.] name and caused the seal of the Department to be affixed 
the day and year first above written. 


H. M. TELLER, Secretary. 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, 28th April, 1881. 


I. N. Hardin, Esq., Aurora, [lhinois. 

Sir: I have received, through Senator John A. Logan, your letter 
of the 18th instant in relation to certain lands in town. 37 N., range 
15, 3rd principal meridian, Illinois. 

After reciting the action of the General Land Office and of the 
Department in the matter you ask me to institute a careful ap 

into the facts and meanwhile to prevent the issuance of pat- 
193 ents or any further acts to the detriment of your lawful 
rights. 

I find that on the 4th May last my immediate predecessor, in an 
elaborate discussion of the question at issue in this case, affirmed 


ese 
be 


a 


mee 


7 
— 
os, 


— al lala’ 
eae 
-—S. 

a 


| GERTRUDE H. HARDIN VS. CONRAD N. JORDAN. 
the action of the Commissioner of the General Land Office in reject- 
ing the riparian claims of De Witt and Hardin. 

On the 24th August last he overruled an application of Hrs. Har- 
din for a rehearing in the case. 

I am concluded by bis ae¢tion in the matter. The authorities on 
this point are so numerousand have been so often cited that | deem 
it unnecessary to repeat them here. | 

“Tt is very well settled that when a Secretary has officially de- 
cided or determined any matter or case and goes out of office leaving 
the decision on record his successor cannot lawfully overturn it un- 
less upon the production of such new evidence as. would be suffi- 
cient in a court of chancery to sustain a bill of review or to geta 
new trial in a court of law.” 

(9 Opin. of Attorneys Geueral, 101.) 


It is not pretended in this case that any new evidence has been 
discovered,and I cannot but regard the matter as res judicata, which 
I am not at liberty to disturb. I am therefore constrained to de- 
cline acceding to your request. 

Very respectfully, S. J. KIRK WOOD, Secretary. 


194 To the offering of which several decisions plaintiff objected ; 

but the court overruled said objections respectively and re- 
ceived the same; to which action of the court plaintiff duly ex- 
cepted. 

And, forasmuch as the matters and things aforesaid do not ap- 
pear of record, the plaintiff has tendered this her bill of exceptions, 
and prays that the same may be signed and sealed and made a part 
of the record in said cause, and it is accordingly done. 

WALTER Q. GRESHAM, 
Circuit Judge. 


Endorsed: Filed Jan’y 18, 1886. Wm. H. Bradley, clerk. 


195 Afterwards, to wit, on the eighth day of August, 1887, there 
was filed in said clerk’s office a bond in said entitled cause; 
which said bond isin the words and figures following, to wit : 


Bond. 
Supreme Court of the United States. 


GrertTrupe H: Harpin 
v8. In Ejeetinent. 
ConraAD N. JoRDAN. 


Know all men by these presents that we, Gertrude H. Hardin, 
Isaac N. Hardin, and F. E. Hinckley, of Chicago, Illinois, are held 


_ and firmly bound unto Conrad N. Jordan in the sum of five hun- 
dred dollars ($500), to be paid to the said Conrad N. Jordan or his 


executors, administrators, or assigns; to which payment, well and 
ruly to be made, we bind ourselves and each of us, jointly and sey- 
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firmly by these presents. 

Sealed with our seals and dated this 4th dav of March, A. D. 
1887. 

Whereas the above-named Gertrude H. Hardin hath prosecuted 
a writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the cir- 

cuit court of the United States for the northern district 

196 & 197 of Illinois: 

Now, therefore, the condition of this obligation is 
such that if the above-named Gertrude H. Hardin shall prosecute 
her said writ of error to effect and answer all costs which may be 
awarded or adjudged against her if she shall fail to make good her 
plea, then this obligation shall be void; otherwise to remain in full 
force and virtue. 


GERTRUDE H. HARDIN. [seat.] 
ISAAC N. HARDIN, SEAL. | 
F. E. HINCKLEY. SAL. } 


Approved. 
W. Q. GRESHAM. 


Endorsed: Filed August 8th, 1887. Wm. H. Bradley, clerk. 


198 NorrHern District or ILLINots, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein Ger- 
trude H. Hardin is the plaintiff and Conrad N. Jordan is the de- 
fendant, as the same appear from the files and records of said court 
now remaining in my custody and control. 
een er ge, eee Ee eI In testimony whereof I have hereunto set 

U.S.Northern Dist. ™Y hand and affixed the seal of said court, 

Illinois. 1855 at my office, in Chicago, in said district, this 

. twenty-fourth day of September, 1887. 
WM. H. BRADLEY, Clerk. 


Northern District of Mlinois, 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting: 


199 Unitep STATES OF AMERICA, \s 


Because in the record and proceedings, as also in the rendition 
of a judgment in a plea which is before you, in said circuit court, 
between Gertrude H. Hardin, plaintiff in error, and Conrad N. Jor- 
dan, defendant in error, in an action of ejectment, a manifest error 
hath ha pened, to the great damage of the said Gertrude H. Hardin, 
plaintiff in error, as by her complaint appears, and it being fit that 
the error, if any there has been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, you are 


erally, and ourand each of our heirs,executors,and administrators, 
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hereby commanded, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ,so that you have 
the same at Washington on the second Monday of October, A. D. 
1887, in the Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the law and custom of the United 
States should be done. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this nine- 
Seal of Circuit Court teenth day of January, in the ‘year of our 
U.S., Northern Dist. Lord one thousand eight hundred and 
Illinois, 1855. eighty-seven, and of the Independence of 
the United States the 11th year. 
| WM. H. BRADLEY, 
Clerk of the Oircuit.Court of the United States 
for the Northern District of Illinois. 


{ Endorsed :| Supreme Court of the United States. Gertrude H. 
Hardin, plaintiff in error, vs, Conrad N. Jordan, defendant in error. 
Writ of error. Copy deposited for the defendant in error in the 
clerk’s office, U. S. northern district of Illinois. 


200 Uwnirep States oF AMERICA, 
Northern District of Illinois, 


To Conrad N. Jordan, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Coart of the*United States, to be holden at Washington on 
the second Monday of October, A. D. 1887, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Illinois, wherein Gertrude H. 
Hardin is plaintiff and you are defendant, to show cause, if any 
there be, i a the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

itness the Hon. Walter Q. Gresham, cireuit judge of the United 
States for the seventh circuit, this 8th day of August, in the year 
of our Lord one thousand eight hundred and eighty-seven. . 
} W. Q. GRESHAM, 
Circuit Judge. 


201 [Endorsed :} Supreme Court of the United States. Ger- 
trude H. Hardin vs. Conrad N. Jordan. Citation to October 
term, A. D. 1887. 


I hereby accept service of a true copy of the within citation this 


16th day of August, 1887. 
JOHN I. BENNETT, 
Att'y of Record for said Jordan. 
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202 Supreme Court of the United States of the October Term 
thereof, in the year of our Lord one thousand eight hun- 
dred and eighty-seven. 


GERTRUDE H, Harprn, PI’ff in 
Error, | Error to the Cireuit Court of the 
v. United States for the Northern 
ConraD N. Jorpan, D’ft in District of Illinois. 
Error. 


And now, to wit, on the second Monday of October, A. D. 1887, 
in this same term, before the justices of the Supreme Court of the 
United States, sitting in the city of Washington, comes the said 
Gertrude H. Hardin, plaintiff in error herein, by Thomas Dent, her 
attorney,and says that in the record and proceedings aforesaid there 
is manifest error, in this, to wit: 

First. That the circuit court erred in construing the patent to 
John Holbrook, plaintiff’s ancestor, and in restricting the recovery 
of the plaintiff and in denying to the plaintiff judgment for a part 
of the lands claimed in the declaration. 

Second. That said court erred in refusing to hold that the plain- 
tiff, as a riparian proprietor, took to the centre of the so-called 
“navigable lake” or body of water shown upon the plat referred to 
in the certificate of special findings and in not holding this to be 
so as to all the lands covered by the patent to plaintiff’s ancestor 
upon said “ navigable lake” or body of water. 

Third. That said court erred in holding that as to the east frac- 
tion of the southeast quarter of section thirty (30) the plaintiff was 
limited in title and right of possession by a supposed meander line 
and was not as to said fraction entitled to claim the lake or body of 
water as a boundary. 

Fourth. That said court erred in the admission of evidence on 
the part of the defendant in the court below, to wit: 

1. In allowing the introduction of a certain plat and also of cer- 
tain testimony respecting a survey of certain lands and their sup- 
posed sheceal and topographical features. 

2. In admitting evidence on the part of the defendant of a plat 
or map of a survey of the bed of Wolf Lake supposed to have been 

made by Alexander Wolcott in 1874. 
203 3. In admitting supposed patents from the United States 
for territory supposed to be embraced within a supposed 
meander line run by the surveyor in the original Government sur- 
vey and in admitting supposed deeds from such supposed patentees 
to the defendant in error. 
4. In admitting the supposed decision of the Commissioner of 


_ the General Land Office in the matter of the claim of the Illinois 


Central Railroad Company and others and the supposed decisions 

of the Secretary of the Interior upon the appeal of Hardin et al. 
Fifth. That the finding and judgment respectively of the said 

circuit court ought to have been for the plaintiff in resp:ct to all the 

lands claimed in the declaration and not for the defendant in respect 

to any part thereof. 
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- And the said Gertrude H. Harbin prays that the judgment afore- 
said may be reversed, annulled, and altogether held for naught, so 
far as ‘he same was against her, and that she may be restored to 
all things which she hath lost by reason of the said judgment, &c. 


THOMAS DENT, 
Atty & of Counsel for Plaintiff in Error. 


Endorsed on cover: N. Illinois C.C. U.S. No. 161. Gertrude 
H. Hardin, plaintiff in error, vs. Conrad N. Jordan. Filed October 
8, 1887. : | 


* 


i eT ae 


A EA EE Map a item. se 


ve Ree i oe 
RPO ENE 8 Micrel i Npe = 


es ‘4 


en 


%« V@ey® 


| 


2 Be oS ERS, TART RS 


— 


106 GERTRUDE H. HWARDIN Vs. CONRAD N. JORDAN, 


And the said Gertrude H. Harbin prays that the judgment afore- 
said may be reversed, annulled, and altogether held for naught, so 
far as the same was against her, and that she may be restored to 
all things which she hath lost by reason of the said judgment, «e. 


THOMAS DENT, 
Alt’y cv of Counsel for Plaintiff in Krror. 


Endorsed on cover: N. Illinois C.C. U.S. No. 161. Gertrude 
H. Hardin, plaintiff in error, vs. Conrad N. Jordan. Filed October 
8, 1887. 
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IN THE 
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SUPREME COURT OF THE UNITED SPATES. 


, *& 


OCTOBER TERM, A. D. 1890. 
No. 161. 


GERTRUDE H. HARDIN. | 
Plaintiff in Error, In Error to the Circuit 


CONRAD N. JORDAN, 
Defendant tu Error. 


POINTS (Partly in Reply) FOR THE 
PLAINTIFF IN ERROR. 


THomas DENT, 
FoR PLAINTIFF IN ERROR. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, A. D. 1890. 


No. 161. 


GERTRUDE H. HARDIN, 
Plaintiff in Error, 
vs. 


in Ervor. 


CONRAD N., JORDAN, 
Defendant 


POINTS (PARTLY IN REPLY) FOR THE PLAINTIFF 
IN ERROR. 


I. 


THE DEFENDANT CANNOT EVADE JUDGMENT BY PRE- 
TENDING THAT THE DECLARATION DID NOT CLAIM 
THE PROPERTY. THE DESCRIPTION WAS AND IS 
AMPLE. 


His counsel suggests a question in this regard, as to the 
tract in the South East quarter of section 30. /? was 
not raised in the court below, and besides there isno ground — 
for the question. _ 

The controversy was over lands which the 
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5, but which the defendant claimed under a survey made 
in 1874, the latter survey being ostensibly and in fact 
of what was a lake at the time of said former survey; 
and no question was made in the Circuit Court as to the 
sufficiency of the declaration as claiming property em- 
braced in said second survey. _ = 
In the declarations as originally filed the description of 
the three parcels belonging to the plaintiff followed the 
patent to John Holbrook, giving the description which is 
stated in the special findings; and it was alleged that the 
defendants wrongfully withheld defined portions thereof 
_ which on observing the plat will be seen to include the 
part of the lake claimed by the defendants. (Printed 
Transcript, 2, 11, 17, 24, §2.) 
- The allegation concerning more especially the part of 
, he South East quarter of section thirty bounded a full 
eighty acre tract of which the 2.04 acres was part. 
(2b. 17.) 
sda amended declaration which was filed March 9, 


was “ goad to recover the land definitely des- 


I sa cdaaen denciptioe, we to recover any 
Seay coin premtenen thereto, Ca 


terms or phrases used in said patent to John Holbrook. 
(Printed Transcript, 42.) 


Subsequently, to wit: December 8, 1884, after the first 
trial of the cause, which was before his Honor Judge 
Blodgett, the plaintiff took leave to file an additional 
count to the declaration, and in this additional count gave 
a larger description as to all the tracts, a description so 
comprehensive that there could not be room for any 
doubt as to the property which the plaintiff claimed, in- 
cluding riparian rights and the title to the bed of the lake. 
For example, take the southernmost tract, about which 
the question is raised, it-being the one in the south- 
east quarter of section 30. This tract was described in 
this additional count as the south-east quarter of section 
30. After the description of the three parcels so as to 
comprehend all the land that would be in the respective 
quarter sections wherein ‘they were originally surveyed 
as fractions, there followed the following words, to wit: 
« With all accretions, alluvions and relictions, to wit: all 
“the land lying between the west boundary line of said 
‘ south-east quarter of section nineteen, and the west line 
‘‘ of said north-east quarter of section thirty, and the mid- 
« dle line of the permanent water of the lake east of said 
“line, sometimes designated and known as ‘ Navigable 
«“ Lake’ and sometimes as ‘ Wolf Lake,’ and also all the 
«land lying between the sectional lines of said south-east 
“ quarter of section thirty and said lake.” (Transcript, 
49, 47-) 

To this additional count the defendant filed a plea re- 
ferring to the premises by the larger description of full 
guarter sections as mentioned in said additional count, and 
also another plea stating that the defendant was not in 
possession of, and did not claim title to, the property — 
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, described in the said additional count by the government 
descriptions (these descriptions being, as before stated,those 
of the patent to John Holbrook. (Transcript, 47, 48.) 


Now, to square out the several quarter sections named, 
as this additional count provided, and to extend the two 
northernmost tracts to the middle line of the permanent 
water of the lake, in connection with squaring out the 
southernmost tractf to the full dimensions of a quarter 
section abutting on the south line of one of the other 
tracts as extended, we take in the whole territory that 

__ may be said to be in controversy. This clearly and fully 
raised the question, whether the defendant had a right to 
claim the lake-bed under the survey of 1874, or under 
‘any pretense whatever. 

____ Two suggestions seem to answer the query, if it may 
e _ .be so called, of the defendant’s counsel, and they con- 
os a clude the matter: 

Seas Pe The descriptions given in the patent to John Hol- 
brook, by which the lands were conveyed according to 
ee the official plat of the survey, etc., were sufficient. The 
ods nd, as as platted, was situated on the lake, and therefore 
_ Mr. Holbrook, as a riparian proprietor of those lands, 
id righ: sin the lake. The right or property accruing 

o him as the owner of those lands in respect to the 

— to the property of which he was the 
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nicality, be said that the defendant by his second plea to 
the additional count, it being the plea at pages 47 and 48° 
of the transcript, confessed the plaintiff’s right of action 
in full. 


2. But if under his pleas to the amended declaration, 
and to said additional count, the defendant may be said 
to have put the plaintiff upon his proofs as to the lands 
originally in the lake-bed, or outside of the meander line, 
then the large description which was given by the addi- 
tional count to the declaration, omitting all reference to 
fractions of quarters, and embracing full quarters, and 
also embracing the land in the lake to the center of the 
lake, was abundantly sufficient. This description showed 
that the plaintiff claimed the full limits of the south-east 
quarter of section thirty, and also claimed to the center 
of that part of the lake which was east of the two other 
tracts, or which would be included within an extension of 
the north line of the south-east quarter of section nineteen 
eastward, and a like extension of the south line of the 
north-east quarter of section thirty. The various de- 
scriptions would entirely embrace the part of the lake 
which may be said to have been attempted to be taken 
away from the plaintiff by the survey of 1874. 


II. 


NOR SHOULD THE DEFENDANT BE ALLOWED TO WEAVE 
INTO THE SPECIAL FINDINGS HIS EXHIBIT 4, ON WHICH 
HE RELIES SO MUCH AS SHOWING THE TOPOGRAPHY OF 
THE LAKE IN 1884. THE VIEWS SUGGESTED IN THE 
BRIEF OF THE LEARNED COUNSEL FOR THE DEFENDANT 
AS TO VARIOUS INFERENCES DEPENDING UPON THE SAID 

_ EXHIBIT, ARE QUITE ASTRAY. 


_ At page 14 of his brief, the counsel says it is admitted 
ae ‘he the brief (referring to the brief for appellant), that 
ne ~ Judge Gresham’s special findings followed said exhibit. 
_ At page 16 the counsel says it is conceded that this ex- 
i hibit is “in accord * * * in a large measure * * 


- ‘ S Its was stated in the brief for the appellant that said De- 
. dant’s s Exhibit 4 is unfair in its representation of ha 


RBs save as evidence of 
to part of the description 


nt survey in Pe and 1835. Nor do 
show that even in 1884 there were two 
as papers bodies of water; the finding 


= in 1885. (Trans., $8, 59.) Nor 

hin ; in the special findings to justify a 
Jefendant’s Exhibit 4 represents the body 
fy asthe 6 same existed at the time of said 
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sert positively that the special findings do not admit the 
truthfulness of said Exhibit 4 in any other features than 
those we haye named. Even as to those features, since 
there was no adoption of said exhibit, nor any embodi- 
ment of it in any form in the special findings, it is ques- 
tionable how far the court was influenced by either said 
exhibit or the evidence connected with it set out in the 
bill of exceptions. The special findings discard the ex- 
hibit, and make statements at variance with it. For ex- 
‘ample: The sixth item in the special findings states that 
the “level of water in said lake or lakes is subject to 
‘‘ fluctuations alike from storms, winds, etc., and also from 
“the operation of rains, thaws, evaporations, etc., that 
‘said lake or lakes is or are occupied by permanent 
‘¢ water, and substantially the entire bottom thereof is be- 
“low the mean level of Lake Michigan, and the greater 
“ portion of it is below extremé low water in said Lake 
‘¢ Michigan, so that said lake or lakes never become en-_ 
“tirely dry, etc. (Trans., 58; Plaintiff’s Brief, 6, 7-) | 

And item seven of. said special findings.says: “That 
“at times of high water, however produced, the water 
«in said lake or lakes extends to and beyond the limits 
“that it occupied at the time of said government sur-— 
“vey. (Transcript, 59; Plaintiff’s brief, 7.) 

When we consider that those findings were accom- — 
panied by the plat of the survey of 1834 and 1835, and 
that that plat was adopted as representing the survey of 
1874, so far as the representation of the lake was concerned, — 
it must be evident that the Defendant’s Exhibit 4 was dis- 
carded as an attempt to represent the lake, and eepe- 
cially so in respect to the elevations. 


Item six of the special findings compares the facts. ae 
proved with the official plat of the survey of 1834, and _ 
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in so doing states not only that the lake is occupied by 
permanent water, and that substantially the entire bottom 
thereof is below the mean level of Lake Michigan, 
but that the greater portion of it is below ex- 
treme low water in said Lake Michigan, and 
besides that wo considerable portion thereof within tts mar- 
gin as shown by the said government plat, that is, the plat 
of the survey of 1834~—5, has ever been fit for cultivation, 
save as to Elm Island and a certain ridge, both more es- 
pecially described in a preceding part of the findings. 
(Transcript, 58.) 


This is an adoption of the~ government plat of 1835 as 
to the lake, in contrast with the plat of the survey which 
was made by direction of the defendant in 1884, as rep- 
resented in said Defendant’s Exhibit 4. 


The most that can be said for said exhibit is that it was 
professedly made up from a private survey procured by 
the defendant November 4, 1884—about fifty years after 
the making of the official plat according to which the 
three tracts entered by John Holbrook in 1838 were 
patented. But even a part of the testimony that was in- 
troduced by the defendant proves the incorrectness of the 
. Exhibit so far as it professes to give elevations; for the 
bill of exceptions states that there was testimony intro- 
duced which, of course, was by the defendant, “ tending 
- to show that the level of the water at the date of said 
‘“‘survey of November 4, 1884, was 2.44 feet above 
“datum.” This being so, it will be seen from noticing 
the elevations given in the lower part of said Exhibit 4 
that nearly the entire space represented by the map as 
land, within the supposed meander line, would be sub- 
merged; for the most of the elevations shown by the Ex- 
hibit 9 ae than 2.44 feet. Apply the same fact also to 
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the fringe of land supposed, from said exhibit, to border 
on the west side of the lake between the open water and 
the supposed meander line, and that would be submerged 
also. This demonstrates the fact that the outlines of the 
water are not correctly shown in said Exhibit 4. Of 
course, when considered with reference to the statement 
in the special findings, as to the fluctuations of the lake, 
(Item 6 of special findings; transcript 58), the exhibit 
will be seen to have no value as evidence of what is the 
usual stage of water. November 4, 1884, may, in other 
words, have been a date when the lake was unusually 
low. Nothing appears in the case to justify taking that 
date as a date proper to be chosen for showing the usual 
elevations of the water. 

In comparing the special findings with said Defendant’s 
Exhibit 4, it will be seen that the findings not only show 
that the lake at the time of the survey of 1834 and 1835 
occupied, with the possible exception of a small part of 
said ridge, the full limits represented on the map of the 
survey of 1834, but that when the level of water reaches 
2.2 feet above datum, those limits are. still occupied. 
Remember here, also, that the findings show that the 
average level of water in Lake Michigan is about 1.8 
feet above datum, and that substantially the entire bottom 
of this lake is below the mean level of Lake Michigan, 
and the greater portion of it below extreme low water in 
that lake. (Transcript, 58,59.) All this disproves the 
correctness of the representations on said exhibit as to 


elevations. , 


The brief of defendant’s counsel invites an examination 
of item four of the special findings to see what it says 
about the ridge of land hereinabove mentioned, it being 
the ridge which the findings state was crossed in mean- 
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dering the lake in the survey of 1834 and 1835. (Tran- 
script 57.) Said “ Defendant’s Exhibit 4” is brought 
forward to support a theory that such a ridge as that ex- 
hibit shows divides into two bodies or lakes the lake rep- 
resented on the official plat of the survey of 1834 and 
1835. The argument of the counsel for the defendant is 
that such is the case. Is that argument based upon the 
special findings? The answer is: No, it has no support 
from those findings. ‘They describe the ridge as extend- 
ing from the center of fractional section 20 in a south- 
erly direction towards, etc., and enter into minute 
details as to the distance to which it extends, and the 
character of parts of it in respect to both length and width, 
and what has grown upon it. Zhere ts no authority, how- 
ever, for a claim that a ridge as great in extent, either in 
length or width, or with such growth upon it, existed at the 
‘ime of the oficial survey of 18374 and 1835. 


There is a wide difference between the theory sug- 
gested in defendant’s brief as to this ridge and the state- 
ments made in the spccial findings. The difference is not 
quite explicable, even with the idea intimated by defend- 
ant’s brief, that said Exhibit 4 is to be the explanation of, 
or commentary upon, the special findings. Those special 
findings, however, do not need such a commentary, nor 
does the case admit of the same. 


In the brief for the plaintiff, page 37, it was said: «It 
* cannot be urged that the special findings state that the 
*t said ridge extends to the south side of the lake. * * 
«* Nor do the special findings show as to this part of 
“the lake that land which ought to have been surveyed 
* or estimated was omitted by Deputy Surveyor Clark in 
“taking the courses and distances along the margin of 
“ the lake.” 


oe 
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These expressions are believed to be in correspondence 
with the special findings, and accurate and authentic. 

It was further said in the same brief, pages 42-3: 
«The special findings indicate that the supposed de- 
‘‘parture by Deputy Surveyor Clark in his survey along 
“or around the margin of the lake in 1834, from a close 
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“ contfact with such margin,” was in “ that the meander 
** was across a certain ridge extending from the center of 
*‘ fractional section 20 in a southerly direction,” ete. 

The expression of the special findings is that the ridge 
is a slrip of land projecting into the body of water. 
(Transcript 57.) 

A previous expression in the same item of the findings 
is that the “lake was in fact meandered by the surveyor, 
““¢the meander line being run substantially upon the 
“margin of said lake, as shown by said plat,’ (that of the 
“survey of 1834 and 1835, Rec., 118), ‘save as follows, 
‘‘ viz: that the said line was carried across a certain ridge 
‘of land,’ ” etc. 

The expression “carried across” applies to the 
northern part of the ridge, and to no other part of it. As 
was stated in Appellant’s Brief, pages 45-6, it appears, 
on comparing the official plat of the survey of 1834 with 
the supposed meander line which Defendant’s Exhibit 4 
professes to give, that Deputy Surveyor Clark did not 
disregard the fact that there was a projection of land 
southwardly from the center of section 20, which center 
he was not required to mark in the performance of his 
official duties. But if said exhibit is true as to the meander 
line at this point, then it further appears, as may be re- 
peated, that he recognized the ridge; for in running the 
meander south-eastwardly on the north side of the lake, 
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from a point in the north-west quarter of section 20, 
he ran through a part of the lake into this supposed ridge, 
at a point which Exhibit 4 reports as being 2.4 feet above 
datum, this being below high water mark in the lake, and 
then turned upon a course a little south of east for some 
distance before striking any point which would be above 
the level of the lake at a medium stage of water. (Ap- 
pellant’s Brief, pages 45-6. ) 

The expression of this fact in appellant’s brief was less 
emphatic than the facts would have justified. 


In the brief for the defendant there are many expres- 
sions as to this ridge that are contrary to the special find- 
ings, and not authorized thereby. Such expressions, for 
example, as these: “The court also found in his special 
“ findings that there was a/ways a body of land running 
“in a north-easterly and south-westerly direction from the 
“ north-easterly part of the south-west quarter of section 
“« 20 to about the south-west corner of section 29, entirely 
“ dividing (except in times of high water) the waters of 
‘what for many years has been known as Wolf and 
“ Hyde lakes.” (Appellant’s brief, p. 2.) The whole 
expression is erroneous, and the words italicized suggest 
a theory improvised by the writer of the brief. Then, at 


the same page, is a like error, that “ this belt of land SR, W nt 


“arated the waters of what is called Hyde lake 
“ Wieif from those of Wolf lake on the east, except at 
“times of high water,” etc. Then, at page 2 is the un- 
authorized statement that the findings “ fully verify the 
“map.” (Defendant’s Exhibit 4.) These are miscon- 
ceptions of the findings, and the pretended statement in 
the brief at pages 2 and 3 of the findings as to this ridge 
is not correct, but is an erroneous rendering of the same. 
Nor is it true, as is intimated or impliedly stated at page 
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5 of said brief, that the Circuit judge found in the special 
findings what were the elevations of the land in 1835, 
«when the Clark survey was made,” either in the quar- 
ter of the lake next to the east fraction of the south-east 
quarter of section 30, as is so intimated, or else- 
where. It would have required more than human wis- 
dom to determine such a matter, and the court did not 
assume divine powers. If the court had intended to find 
temetieeee were the elevations at this point, or elsewhere, 
at the time of the survey in 1835, the fact could have 
been readily stated. The absence of the statement shows 
that the court did not so find. 


The frequent repetition in the brief, as again at pages 
3, 4, 5, 8, 13 and 14, of the fanciful idea that the special 
findings verified Defendant’s Exhibit 4, or indorsed it as 
to the elevations, or applied it as representing as the same 
were in 1834 and 1835, the elevations or the contour of 
the lake, or the size of the ridge, betrays an over-weening 
desire to have said exhibit treated as a part of or inter- 
woven with the special findings. The effort must fail. 
It appears from other parts of the brief that it was real- 
ized that said exhibit was neither incorporated in the 
special findings nor indorsed by the court. Thus in 
various places in the brief, as at pages 4 and 47, for ex- 
ample, are efforts in another line to procure an indorse- 
ment of said exhibit, by claiming that it was “ verified by 
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witnesses,” or that the “ evidence in this case shows,” 
etc. 

This matter seems to be put at rest by such consid- 
erations as follow: 

(1.) The exhibit was introduced in evidence against 
the objection of the plaintiff as a map. ut as a map of 
what? Its title was, “ Map showing lopography in Sec- 
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* tions 19, 20, 29, 70, in T. 37, NV. R. 15 E. of the 3d P. 
“ M., Nov. 4, 1884.” (See the exhibit itself, Rec., 161.) 
It was a wolf in sheep’s clothing if the purpose of intro- 
ducing it was to show what was the topography in 1835. 
It would have been a ridiculous farce to have given the 
map such a character, and then to have asked the court 
to accept it, not as representing a survey on the 4th of 
November, 1884, as the map pretended, but as repre- 
senting the state of things in 1834 and 1835. 

(2.) This shows that said “ Defendant’s Exhibit 4,” 
must, according to the principles of common sense, be 
disconnected in fact, as in reality it is disconnected from 


the special findings. 


When analyzed, item 4 of the special findings will be 
seen to be mainly in the present tense, stating how the 
ridge, how the growth is, etc., and not how the same 
were in 1834. 


At page 4 of the brief is a seeming quotation from a 
letter or decision of Mr. Commissioner Williamson, of the 
General Land Office, February 12, 1878. (Transcript, 
81-2.) 


But the quotation stops short of showing what the 
commissioner said. 


The statement of the commissioner had reference to 
the purport or tendency of evidence which came under 
his consideration upon the question whether the survey of 
1835 rightfully treated the lake as one with no division 
into two parts. The commissioner did not assume, nor 
find, that the ridge divided the lake into two bodies in 
1835. He only stated that the “ evidence aguamaeseshowed 
“that * * * there was in 1850 a strip of timbered 
“land,” etc. This was not a finding that there was such a 
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strip extending from the north side of the lake to the 
south side of it in 1835. The commissioner stated in a 
part of the same sentence from which the brief quotes, 
something which the brief carefully omits, to wit: «* The 
‘testimony as to the width of this strip in 1850 is socon- 
“‘ flicting that it is not practicable to determine, even ap- 
‘proximately, its area in section 20; and asthe existence 
‘‘of a sufficient portion gf land or, swamp to bring any 
oe" ee t(UnwAtaliin * e 
« subdivision within the Maat of swamp land in 1850 
‘‘has not been established, I have preferred, inasmuch as 
“the area of land in section 20 in 1850 would be very 
‘small if the utmost claim were allowed, to consider the 
‘failure to establish the swampy character of the land in 
** 1850, as a failure to show that the plat of 1835 did not 
‘‘ correctly represent the boundaries of the land in 1850.” 
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(Transcript, 82.) 

Here, if the counsel had chosen to give the whole of 
the statement of the commissioner, as contained in one 
sentence partly quoted by the counsel, it would have 
been seen that the commissioner, after considering evi- 
dence which had reference to the state of the lake and of 
the lands in 1850, concluded that the plat of the survey 
of 1835 was correct at the time, and that there was in the 
next fifteen years thereafter such # change as required a 
correction of the plat. The accuracy of the plat as of 1835 
was not disputed by the commissioner. Nor does he say 
that in 1835 the body represented as one lake on the plat 
was then divided into two bodies. The inference is strong 
that the division, if there was such, was not in 1835, nor 
complete even in 1850, and as to the borders of the lake 
the statement is what appeared in 1850, there being then 
but a “ small strip of land” between the actual borders 
of the lake and its borders as laid down in the survey of 


1835. (Transcript, 81.) 
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No effect, so far as this case is concerned, is to be at- 
tributed to the extent or character of the ridge described 
eI in item 4 of the special findings, as projecting into the 
2 . lake in a southerly direction from the center of fractional 
| section 20. If it did exist to some extent in 1835, the 
fact would not change our rights in. respect to the east 
4 fraction of the south-east quarter of section 30, which 
: bordered on the lake without being a part of the ridge. 
It was no mistake when in the plaintiff's brief such a 
phrase was used with reference to this ridge, ‘* as juts in- 
“to the water,” making allusion to a part of the special 
findings to which reference was, in the same immediate 
connection, made. Nor can it be fairly argued that that 
: expression was not justifiable as applied to the time when 
the making of the survey of 1834-5 was the material 
time. 

Item 4 of the special findings (Transcript, 57-8) may 
be supposed to indicate that the ridge existed in 1835 at 
a certain point, to wit: on the north side of the lake. 
This may not be clear, but allow that such might be the 
inference, yet the findings show that the ridge disap- 
pears before reaching the south side of the lake. They 
trace it as extending “towards,” etc. They describe such 
extent by stating the distance: “Said ridge or strip of 
“land thus projecting into said body of water southerly 
“about 220 rods.” ‘That is the length of the ridge, but 
that would not carry it across the lake. The word “ to- 
“ wards,” with other expressions, proves the fact, as found 
by the court, that the ridge did not extend across the 
lake. The findings (to follow them as to this matter) 
next state that the ridge is of varying width and elevation, | 
____ the width not being over 28 rods at the north end, though | 
ae | U7 4in some places it is said to be slightly wider, and in some | 
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places narrower. Yet there is said to be a depression 
about 140 rods from the northern point, and that in ex- 
tending south from said 140 rods point, the ridge is 
slightly narrower and lower for a distance of about 80 
rods, where wu disappears. ‘The findings then state that 
from there to a point south about 80 or go rods the ded 
and growth are of the same general character as the bed 
and growth along the margin of the lake; that on either 
side of the ridge, reeds and coarse grass grow in the 
water, and that there is nothing but such growth to ob- 
struct the flow of water from one side to the other, the 
depth at this point being sufficient at high water to enable 
skiffs and small boats to be rowed through from one side 
to the other. The findings state that at the south limit 
of this low tract is a small body of land known as Elm 
Island or Fogli’s place, tothe extent of one andahalfortwo 
acres, “ upon which timber grows of the same character 
‘as that on the ridge,” and that to the south of this island 
for about 50 rods there is water at high stages ‘and marsh 
at medium stages. While the findings state that “on 
‘“‘ passing over this 50 rods, the ridge appears again as 
“dry land about 30 rods, a little east of north from the 
“north point of the meander line of the point of land com- 
‘* prising fractional section 29,” etc. 

There follows a general description of the growth on 
the east and west margins of the ridge to the north as 
well as in the space between the ridge and Elm island, 
and also in the space south of Elm island. The vegeta- 
tion is stated to be “solely a marsh growth of reeds and 
“coarse grass growing in the water, and of uniform char- 
“acter.” The findings then add: “The same is true as 
‘to the southerly portion of the lake west of the plaint- 
“ iff’s land in the east fraction of the south-east fractional 


“ quarter of section 30.” 
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Then follows a statement as to the “ physicial condi- 
“tion” west of the meander of the last mentioned tract. 
Such condition is stated to be the same for a distance of . 
gI or more rods westerly as it is generally at and along 
said meander line, (meaning apparently the meander 
around the lake generally,) “the same character of 
“‘ growth as aforesaid appearing in the water at ordinary 
“and high stages for said distance west of said line.” 
The findings, which, it willbe remembered, ure of the ap- ; 
pearauces in 1885, and not as of 1834, say that “the point 
‘at which to the south, the open water of said lake ceases 
“and the marsh grass begins is several rods north of the 
“south line of said section 30.” (‘Trans., 58.) 


(a 
* 


g.) It would not be right to allow the counsel to ap- i 
ply to this case any fact or facts which may be supposed to 
appear in another case, to wit: A/itche/l v. Fordan, No. 
167 of the present docket of this court. This he seems 
to attempt to do by suggestions made at page 7 of his 
brief. 


A question whether there was a mistake in the survey 
of 1834, in omitting to survey and delineate upon the of- 
ficial plat the ridge supposed to extend southward from 
near the center of section 20, might concern the owner of 
lands in that section on the lake side of the supposed 
meander line, might be pertinent to that case, but it should 
not be allowed to affect property rights pertaining to 
tracts to which the ridge did not and does not extend. d 
Hence, what might be pertinent in the other case to } 
_ which the counsel refers, would not on the face of it be | 
__ pertinent to the present case. “4 


w 


pays _ the brief of the learned counsel to facts supposed to have 
pepeered at the former trial in the Circuit court of this 


) 
: 
The same remark is to be applied to the allusions in | 
; 
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case. ‘The record shows as to that former trial that the 
three tracts claimed by the plaintiff were found to belong 
to her, and that her ownership extended to the “low- 
“ water mark” of Hyde lake. But it does not follow, 
after the new trial was taken that any facts then found, 
or suggested in the opinion of the court, should be im- 
puted to, or added to, the record in this case. The coun- 
sel chooses to refer to statements of his Honor Judge 
Blodgett as to what appeared to his mind from the evi- 
dence as it had been presented before him. This should 
not be allowed to affect this case. It is of the same order 


_ of things as is the introduction into much of the brief in 


the present case of matter which pertains to another case 
before mentioned, including a reference to the brief of the 
counsel himself in that case. . Yet because of such refer- 
ence, deeming it proper to see what the counsel had said 
in his brief in the other case, a copy of that brief has been 
noticed, and a brief suggestion in regard to it should be 
made. This suggestion is to have reference to diagrams. 


Much fault seems to have been found by the counsel 
with some illustrations given in appellant’s brief; namely, 
to Diagram No. 3, at page 28 of appellant’s brief, and 
Diagrams 4, 5 and 6 following pages 34 and 46 of appel- 
lant’s brief. The diagram or outline sketch No. 3, does 
embrace territory not involved in the survey of 1834-5 
nor covered by the. two official plats given in the present 
record, these two plats being essentially one, so far as the 
lake in Illinois was surveyed in 1834 and 1874 respectively 
there being, in fact, no difference in the representation in 
either of those two plats of that part of the lake. But to 
give a clearer idea of expressions used in the special find- 
ings as to the residue of the lake and its connections this 
diagram was made up from maps open to the public. 


Se ap 
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The reasons for inserting the diagrams 4, 5 and 6 are 
similar in character, but there was an additional reason 
in this, that Defendant’s Exhibit 4, on which the counsel 
relies so much, could by such diagrams be the more 
readily understood by such a comparison of the same with 
the statements in the special findings as to the level of the 
water in the lake, as influenced by fluctuation, the ob- 
structions at the mouth of Wolf river, changes in the level 
of water in Lake Michigan, etc. 


Although the premises suggested by the defendant’s 
said exhibit were faulty, yet the result of them could be 
shown by the diagrams as sustaining the original survey. 
From the defendant’s own showing, the substantial cor- 
rectness of the survey thus appears. 


The truthfulness of these diagrams 4, 5 and 6 is again 
shown substantially by the « Exhibit No. 4%,” which ap- 
pears in the brief of counsel in said foreign case, to wit: 
Mitchell v. Smale, page 8 of that brief. The tracing 
thereon of marsh lands on the lake side of the supposed 
meander line, and the spurs indicating the supposed ridge 
running from the supposed meander line on the upper 
part of the exhibit down to the word “ McDaid,” a dis- 
tance of perhaps something like 220 rods southward from 
the tract represented as belonging to Mr. Mitchell, the 
plaintiff, and marsh space thereafter for quite a distance, 
and then spurs again on a space marked “ Field,” being 
Elm island or Fogli’s place, and then marsh again for a 
space, and then a connection between said body of water 
and Wolf lake on the east, and after this a little spur and 
marsh land, etc., these features prove such diagrams in a 
great measure, because of correspondences, especially as 
at page 7 of the brief of counsel in the present case it is 
said that this Exhibit « No. 4% ” is a “ map covering the 
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“same territory at a lower stage of water.” Substantially 
this Exhibit « No. 41g” would illustrate, if brought into 
this case, the correctness of said Exhibits 5 and 6 as to 
the thread-like character of the ridge, in respect to which 
so much is said by the counsel. 


As has been heretofore said and shown, the special 
findings do not justify the statement of counsel that “ at 
“the survey in 1835, there was a continuous body of land 
“running in a south-westerly and north-easterly direction 
“from the meander line run in that survey asthe south 
“line of said fractional south-west quarter of section 20.” 
(Defendant's Brief, 26.) 

If that remark was intended to apply to this case, and 
ifit was intended by it tointimate that the ridge divided the 
lake into two bodies at the time of the survey in 1835, 
then it is.altogether wrong. The ambiguous character of 
the remark may possibly leave it to stand in some meas- 
ure applicable to land in section 20, but it was much 
safer to make it ambiguous than to make it positive if it 
was intended to apply it to land in section 30. 

At page 2 of the brief of counsel is a statement that 
“ by mistake, either accidental or otherwise, the surveyor 
‘in making the survey for the government, ran a mean- 
“der line, thus omitting from the survey more than 1,000 
“acres of land.” 

No such error or fraud was discovered in all the re- 
searches made in 1874, nor was it discovered in the trial 
court, and consequently no such fact was found, or could 
be found by the court. ‘ He who lives in a glass house 
‘should beware of throwing stones.” 


There is nothing to indicate that there was either error 
or fraud in the survey of 1834-5. There is nothing to 
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show that the state of things now existing is the same 
state of things as those which existed in 1834, nor that the 
surveyor departed from the line of duty in the matter at 
that time. The fraud is in the effort to take away the 
lake-bed, which the counsel must concede, and does in 
his brief partially concede, was upon the theory that what 
had been the lake, and was such at the time of the sur- 
vey in 1834-5 had in 1874, from change of conditions, 
become to some extent, reclaimed land, in patches here 
and there within the limits of the lake. Upon that pre- 
tense the survey of 1874 was made, and the official plat 
of it again represented one body of water as before, and 
not two bodies. 

If, by possibility, it may be imagined that the sur- 
veyor should have taken in a little more of the supposed 
ridge of land, it would not follow that his survey of the 
east fraction of the south-east quarter of section 30 
should be affected. Or, if it could, by any reach of im- 
agination under the findings, be supposed that acreage 
of that fraction should have been larger, it would not by 
any means follow that Mr. Holbrook would not be enti- 
tled to treat that fraction as extending to the lake. 
The special findings are explicitly to the effect that the 
body of water shown upgqn the plat of the survey of 
1834-5 as a “ navigable lake” was in fact meandered by 
the surveyor, and that the meander line ws run subs/an- 
tially upon the murgin of that lake, with but one exception. 
Besides this, the special findings incorporate the field 
notes, which are not contested. Those field notes show 
that the surveyor intersected this lake by the various 
section lines which he was required to run, and set posts 
at the intersecting points, and ran his meander line along 
the margin of the lake. All this is not contested. It is 
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incontestible. At that time (Transcript, 56), he no- 
ticed the outlet to the lake on its western side as being 
forty links wide, and having a rapid current. This is the 
outlet represented by diagrams one and two ( Plaintiff's 
Brief), which outlet is referred to at page fifteen of the 
brief of counsel. 

The counsel concedes, page 61, “ ¢hat it ts dificult to 
furnish evidence as to where the line of water * * * was 
“ when the meander line was run.”  (Defendant’s Brief, 
61.) Of course it is, yet according to this record the 
surveyor ran his meander line substantially upon the 
margin of the lake. The,counsel further concedes that 
applying a rule which he gar POSES, to wit: 

« That where the riparian rights exist the water’s edge 
‘at the time the purchaser from the government acquires 
‘title, is the boundery line,” then “so far as relates to 
‘the water boundary on Hardin’s fractions in the north 
‘half of thirty, and the south half of nineteen, the plat 
:* would seem to show that the water came up to the 
“meander line, and that the two coincided upon these 
“tracts.” (Defendant’s Brief, 62.) This being so, there 
is practically the same reason for supposing, even from 
Defendant’s Exhibit 4, that as to the east fraction of the 
south-east quarter of section 30 “the water came up to 
‘‘ the meander line,” for the elevations given on said exhibit 
between the open lake and said fraction, as the defendant 
would limit it, ave practically the same as the elevations 
shown betwern the meander live of ‘h: other two tracts and 
the open lake. ‘This is taking that exhibit into considera- 
tion again, though it is not necessary to look to it at all; 
and as it is represented in and by the brief of defendant’s 
counsel, it seems to be quite untrustworthy. for the minus 
sign showing levels below datum is at times omitted in 
the copy given in the brief. 


_* Besides the land omitted, must be “a considerable 
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The position to which the counsel is forced is that the 
meander line was a bounary line (Defendant’s Brief, 
60), contrary to all the authorities on the subject, and 
contrary to his first point, in which he said: “The mere 
“fact that the meander line is designated upon the gov- 
“ernment plat as a meander line cannot be conclusive in 
‘the matter.” (Page 18 of his Brief.) 


The statement just quoted is also in itself misleading, 
because it cannot be pretended that the meader line was 
placed upon the plat of the survey of 1834-5. So far 
from being placed there it is claimed, that when the sur- 
vey of 1884 was made for the defendant that line was 
run from courses and distances given in the field notes of 
the survey of 1834 5. 


Several cases are referred to by the learned counsel as 
supporting the theory that there was some land omitted 
in section 20, not in controversy here, in running the 
meander in 1834-5, to enable the surveyor general to 
make up the plat and ascertain the acreage, and by argu- 
ment it is attempted to apply a like theory as to the east 
fraction of the south-east quarter of section 30. In 
making that claim the learned counsel cites Gould on 
« Waters,” as laying down a proposition concerning 
meander lines as boundaries. 


The proposition has no application to this case. The 
general form in which it is stated requires consideration 
of the special circumstances of the case; and it is not true 
that a patentee is to be deprived of riparian rights because 
the body of water was meandered, and there happens 
many years after his entry, to be a larger area or acreage 
of land than was estimated in the surveyor general’s 
office as to the tract entered. 
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“body * * * above the ordinary stage of the 
** water,” etc. It must be “covered with vegetation and 
‘*‘ timber,” etc. And wherft must this all be? The cir- 
cumstances are material, as applied to the case in hand. 
What is represented by the special findings as lying be- 
tween the meander line of the east fraction of the south- 
east quarter of section 30, and what may be supposed to 
be the open lake, adopting somewhat the theories of the 
defendant, is not actually shown by tho: _ to be 
other than a part of the bed of the lake, 

of cofrse swamp grass, water,7¢ Sheng og 
in this regard is “the point at which to the south, the 
‘“‘ open water of said lake ceases and marsh grass begins, 
«is several rods north of the south line of section 30,” etc. 
(Transcript, 58.) 

Now, the conditions suggested by Mr. Gould would 
not take away from Mr. Holbroek, who entered this land. - 
in 1838, the right of being a riparian proprietor, for his 
purchase was according to the official plat of the 
which had been made in 1834-5, and by that 
was bounded by the lake, and there is no evidence 
that the plat was in this respect untrue, nor even, 
swamp-grass had begun to grow at that time. 


This being so, a brief examination of the cases on which 
the counsel of defendant relies, to wit: Granger v. Swart, 
1 Woolworth, 90; Lammers v. JVissen, 4 Neb., 245; 
Glennv. Feffery, 75 la., 20; Bissell v. Fletcher, tg Neb., 
726; S.C., 43 N. W. Rep., 350; Martin v. Carlin, t9 
Wis., 454, will show that they have no application to this 
case. The grounds of decision in those cases do not sup- 
port the defendant in this case. 


Take the cases in the order of their dates: 
(1.) Martin vy. Carlin. It was an admitted fact that 
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there was a mistake in meanderi:.g Rock river, and that 
the river was farther north and west than the government 
survey had located it in respect to the north-east frac- 
tional quarter of a certain section, so that to extend that 

quarter to the river a regular quarter-section line would 
be crossed. The question was, whether a strip of land 
lying in the north-east fractional quarter, south of the 
river and north of the east and west quarter section lines, 
belonged to lot 1 or to lot 2. The grants of both lots 
were from the Territory of Wisconsin, to which the gen- 
eral government had granted the section. 


A majority of the court, admitting that the question 
was certainly not free from difficulty, inclined to the opin- 
ion that under the system of government surveys the 
quarter section line must control and fix the boundary of 
lot 2 on the north, and that because that line intervened 
south of the river, the land lying between that. line and 
the river should go to lot 1, which was in the N. E. ¥, | 
and such line was not to be crossed to reach the river, for | 
it was argued that if a quarter section line was to be 

crossed, why not a township or section line? The court 
added: «They are all lines actually run by the surveyor, 
“ or which may berun from ascertained monuments estab- 
“lished by him; and there is as much reason for saying 
“that the lot (the contending lot 2), crosses the town line 

- “and extends to some natural object, as that it should 
ae conga — section for a like Preee: 


un dary, nor as limiting the boundary of the east 
; south-east quarter of section 30. Hf, could 
plic <a oF if it were necessary to extend bound- 
De} ag aeeyeer section os either 
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(2.) Granger v. Swart is also entirely different from 
this case. 


The reporter, Mr. Woolworth, gives a charge by Mr. 
Justice Miller to a jury in that case. The reporter’s note 
states that the plaintiff's title was derived from an entry 
made subsequent to that under which the defendant 
claimed; that the government surveyor had run a meander 
line, and that before the defendant made his entry a con- 
siderable body of land was formed by accretions, which 
land was low and marshy, etc. It was left to the jury to 
determine whether, at the time of the defendant’s entry, 
the land entered by him extended to. and bordered upon, 
the meandered line, which his Honor said, consdituted the 
boundary of the lands described in the patents. He further 
charged the jury that if between that line and the bank 
of Rock river and the shore of Lake Koshkonong, there 
was at that lime a body of swamp o¥ waste land, or flats 
upon which timber and grass grew, and horses and cattle 
could feed and hay be cut, then the patents under which 
the defendant claimed did not cover the land, but were 
confined to the actual limit of said meander line. The 
charge of his Honor further shows that the “ meander 
‘line was represented by the United States survey.” 
(rst Woolworth, go. ) | 

For aught that appears in the report, the plat giving 
the meander line indicated in some way that such line did 
not entirely coincide with the river and lake respectively. 
The fact of there being a meander line represented on 
the map fully distinguishes the case from the present Case; 
and the other circumstances stated by Mr. Justice Miller — 
would also seem to distinguish it, for the rule applied by 
his Honor requiring a finding as to whether the new land 
existedor had been formed prior to the entry by the de- 
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 fendant, or between the time of his entry and the time of 
the Government survey, is a distinction, because it does 
not appear here that any land claimed by the defendant 
had been formed in 1838, when John Holbrook made his 
entry, nor even that it had been formed in 1850, nor 
does it. appear that it was land as distinguishable from 
the lake in 1885. 


(3-) Lammers v, /Vissen, seems to have been so sim- 

ilar in its facts that it followed said charge in Granger v. 
Swart, while presenting some other special circumstances. 

. The court referred to the meander line as being desig- 
‘mated on the plat asa meander line, and considered 

_ whether the land in controversy had been formed since 
+ the original survey of the line was made in 1858, and held 
that this was not so, but that the land incontroversy, which 
was estimated at about 1,000 acres, lying between the 
_» Meander line and the bank of the river, existed at the time 
the plaintiff made his entry, and was therefore subject to a 
subsequent special survey, which the Government made 
in 1869, under which the defendant claimed. The court 
_. found it to have been land in 1858, wlien the original 
Survey was made; land covered with vegetation and a 
ag growth of young trees, 800 to 1,000 acres of it covered 
»__ with a growth of cotton-wood and willows, etc., which 
_ the: surveyor did not survey. He had run a line along a 
rT: oe that as a portion of the river, such slough 


facts of the case, and especially those 
a here wa a meander line represented on 
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If the plat, given at page 246 of 4 Neb., be observed, 
the line will be seen there to be a meander line. | 

(4.) Bissell v. Fletcher, was decided in the Supreme 
court of Nebraska in 1886. The court considered the 
case in most respects similar to Lammers v. Wissen, and 
said it was to be regarded as a question of evidence 
whether a meander line, of which there was some evi- 
dence, should be adopted as conclusively a boundary, and 
held that, « if when the entry of public land is made, the 
“ bank of the river at an ordinary stage of water was in 
“ fact where the meander line_was represented by the 
‘*- survey, and land has since been formed by accretions, 
“it will become the land of the person who has title to 
« the land immediately behind it.” But the plaintiff did 
not claim that the land in question was an accretion; and 
the court affirmed a judgment in favor of the defendant. 


The rehearing of the same case as reported in 43 N. 
W. Reporter, confirms the idea that because of a mis- — 
take made in the survey under which the plaintiff claimed ; 
a second survey, on which the defendant relied, was sus- ~ 
tained. Whether the plaintiff purchased before the sec- — 
ond survey, does not appear. : 

(5.) Glenn v. Feffrey was so similar in respect to the ~ 
general principle involved, and is so lacking in any element 
that would make it like the case now before the court, 
that it needs no special notice. A bayou, along which a 
meander line had been run, was taken for the Missouri 
river, and it was held that the plaintiff did not get by his 
entry, the land between the bayou and the river. This 
land, as is to be inferred, had been surveyed by the gov- 
ernment as unsurveyed; but whether before or after the 
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entry by the plaintiff under the first survey does not 


appear. 
: The cases are unlike this case. They did not involve 
the principle involved here, atid could not shake the de- 
cisions cited in plaintiff’s brief as to the law of bound- 
aries and as to meander lines not being boundaries in 
general, when not represented on the plat as such. 


Respectfully submitted. 


Tuomas DENT, 
For Plaintif/ in Error. 
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This is an ejectment suit, in which Gertrude H. Har- 
din, the plaintiff in error, was plaintiff. It is a consolida- 
tion of four suits which were brought by her against 
sundry defendants in the Superior court of Cook county, 
in the State of Illinois. Conrad N. Jordan, the defendant 
in error, was substituted for the original defendants, and 
the causes were then removed, on his petition, to the 
Circuit court of the United States for the Northern dis- 
trict of Illinois, in which court an order was entered on 
the 17th of January, 1883, consolidating the various 
causes, and directing that they should proceed as one 
case. (Printed Transcript, 31.) 


It was tried in the Circuit court before Hon. Walter 


Q. Gresham, Circuit Judge, a stipulation in writing waiv- 
ing a jury having been filed. (Transcript, 48, 52.) 
The case is brought here on special findings (Tran- 
script, 52), and also on a bill of exceptions taken by the 
plaintiff. (Transcript, 61.) 

The case presents a question of boundaries and of 
riparian rights and ownership. The lands ivolved are 
on and within the limits of a small non-navigable inland 
lake. The lands on its borders were surveyed for the 
government in 1834, and were sold and granted according 
to the official plat of that survey. The plaintiff as the 
owner of three fractional subdivisions bounded by said 
plat upon the Jake, claimed riparian ownership to the 
center of the lake. The defendant asserted ownership over 
the lake by virtue of a survey thereof made under the direc- 
tion of the Commissioner of the General Land Office in 
1874, claiming that the whole lake was reserved because 
of a line of meander by courses and distances along or 
near its margin, having been mentioned in the field notes 
of the survey of 1834. The judgment limited two of the 
plaintiff’s fractions, those lying on the west side of the 
lake, to low water mark, and as to the other fraction, 
lying on the south side of the lake, denied it a lake front- 
age, and restricted it to said supposed meander line. The 
effect of the judgment was to sustain the defendant's 
claim of ownership of the entire lake, and also of all but 
2.04 acres of said last named fraction because of treating, 
as to it, the meander line of the survey of 1834 asa 
boundary. 

In one count of the declaration the plaintiff in error 
claimed title to the South East fractional quarter of sec- 
_ tion nineteen (19), the North East fractional quarter of 
_ section thirty (30), and the East fraction of the South East 
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quarter of section thirty (30), Township thirty-seven (37) 
North, Range fifteen (15) East, “together with the accre- 
“tions and relictions forming a part thereof.” (Tran- 
script, 38, 39.) To this count, being the only one at 
the time, the defendant filed a demurrer. The order 
of the Circuit court on the demurrer, Hon. Romanzo 
Bunn, District Judge, presiding, was, “ that said amended 
“declaration (referring to said count) is held good to 
“recover the land definitely described by government 
“ description, but not to recover any relictions or accre- 
“tions appurtenant thereto, or belonging therewith, 
“lying outside of such government descriptions.” 
(Transcript, 40.) The order of the court gave the de- 
fendant time to plead to the said declaration. Two pleas 
were filed. 1. That the defendant was not guilty of 
withholding the premises claimed by the plaintiff, as above 
described by government descriptions. 2. That at the 
time of the commencement of the suit he was not in pos- 
session of the premises thus described, and did not claim 
title thereto, or interest therein, or any part thereof. 
(Transcript, 42-3.) A tfial was had in April, 1883, and 
resulted in a judgment for the plaintiff for “all the lands 
“lying between the meander lines ” of the tracts as above 
described by the government descriptions, “and the low 
«water mark of Hyde Lake.” (Transcript, 44.) By 
stipulation between the parties this judgment was set 
aside and vacated, and a new trial was granted as if under 
the statute. (Transcript, 45-6.) Afterwards an addi- 
tional count in the declaration was filed by the plaintiff. 
[In this additional count the land is described by govern- 
ment descriptions as follows, to wit: The South East 
quarter of Section nineteen,and the North East quarter of 
Section thirty,and the South East quarter of Section thirty, 


4 


all of Town. thirty-seven North, of Range fifteen East of 
3d P. M., of said Cook county, State of Illinois (S. E. 
YyS. 19, N. E. 4% Sec. 30, and S. E. 4% of Sec. 30, T. 
37 N., R. 15), and the following further descriptive 
words are added: « With all accretions, alluvions and 
“relictions, to wit: all the land lying between the west 
“ boundary line of said south-east quarter of section nine- 
‘teen (19), and the west line of said north-east quarter of 
said section thirty (30), and the middle line of the per- 
‘‘ manent water of the lake east of said line, sometimes 
‘designated and known as ‘ Navigable Lake,’ and some- 
“times as ‘ Wolf Lake,’ and also all the lands lying be- 
“ tween the sectional lines of said south-east quarter of said 
“ section thirty (30) and said lake.” (Transcript, 46-7.) 


To this additional count the defendant filed two pleas, 
which were the same in substance as his pleas to the first 
count, namely: 1. Not guilty of withholding the prem- 
ises above described by government descriptions. 2. 
That he was not in possession of so much of said prem- 
ises as are described by such government descriptions, nor 
of any part thereof, and did not claim title thereto or in- 
terest therein. (Transcript, 47-8.) 


The judgment of the Circuit court refers to the special 
findings of facts. It is that the defendant is not guilty as 
to the east fraction of the south-east quarter of section 
thirty (30); that the plaintiff is seized in fee of the south- 
east fractional quarter of section nineteen (19) and the 
north-east fractional quarter of section thirty (30); that 
by the terms of the patent of said lands to John Hol- 
brook, the plaintiff's ancestor, the grant of said last 
described lands was bounded by and extends to a body 
of water along the easterly line shown on the govern- 
ment map or plat of the government survey as a “ navi- 
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gable lake”; that plaintiff is entitled to claim to low 
water as her eastern boundary of said lands described; 
that defendant, as to the parts of said last described lands 
lying between the meander line run in the government 
survey and the margin of said lake at low water, is guilty 
of unlawfully withholding the possession thereof from 
the plaintiff; * * * and that as to the residue of the 
lands described in the declaration defendant is not guilty. 
(Transcript, 60. ) 

No opinion was filed by the trial judge. 

The SPECIAL FINDINGS state: 1. ‘* That plaintiff is seized 
in fee of the South East fractional quarter of Section nineteen 
(19), the North East fractional quarter and the East fraction of 
the South East fractional quarter of Section thirty (30),’’ &c., 
‘‘as per patent from the United States of America to John Hol- 
brook, plaintiff's ancestor, dated May 20, 1841, in which patent 
the grant of said-lands is recited to be * according to the official 
plat of the survey of the said lands returned to the General 
Land Office by the surveyor general;’ and that said patent 
was based upon an entry by said John Holbrook, made in the 
year 1838, at the United States Land Office in Chicago, IIlinois.”’ 

Item 2 of the special findings shows that the government sur- 
vey of lands in said fractional township was made in the years 
1834 and 1835, and sets out the field notes of such survey. 

Item 3 of such findings gives a copy of the plat made from 
said survey and field notes for the Local Land Office, the Sur- 


veyor General’s Office and the General Land Office. (See plat 
marked page 118 of Record.) 


Of this plat we add: It represents a body of water as 
adjoining the tracts of land in question, designating 
it “ Navigable Lake.” It is shown as_ extending 
into Indiana. The portion of it in that State is not given 
in this official plat. Such plat shows that the south-east 
fractional quarter of section nineteen (19) was estimated 
as containing 79.tI acres; that the north-east fractional 
quarter of section thirty (30) contained 28.74 acres, and 
that the east fraction of the south-east fractional quarter 
of section thirty (30) contained 2.04 acres. 
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The Illinois portion of the lake is shown as having an 
area of some 1,300 acres. The township was fractional 


_" 


by reason of the township next west coming within less 


than two miles of the east line of Illinois, and also because 
the Indian Boundary line intervenes on the north-west 
and Lake Michigan on the north-east. 
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4. The fourth article in the special findings states ‘‘ that the 
body of water shown upon the plat was, in fact, meandered by 
the surveyor, the meander line being run substantially on the 
margin of said lake as shown by said plat, save that said line was 
carried across a certain ridge extending in a southerly direction 
from the centre of fractional Section 20 towards the point of 
land shown in the plat as comprising said East fraction of the 
South East quarter of Section 30.” Zhen intervenes in said 
article a more particular description of the ridge, showing how : 
Jar it juts into the water represented on the oficial plat as ** Navi- 

gable Lake,” etc. 
The findings here state that the western part of the lake has, 
for many years, been known as Hyde Lake, in ordinary speech, 
while the Eastern part, which is the larger portion, running into _ 
Indiana, has been currently known as Wolf Lake. . 


eae ee 


This article in the findings concludes with this state- 
ment: 


** That the physical conditions of the land and water are sub- 
stantially what they were at the time of the original survey, and 
that the lake is not navigable. At the time of said government 
survey (that of 1834-5) there was a natural outlet for said lake 
towards the north-east into Lake Michigan through Wolf river, 
said river being about one and one-half miles long and from six 
to fourteen feet in depth; but such outlet was and has continued 
to be subject to interruption by the formation of a sand-bar 
across the mouth thereof, upon the shore of Lake Michigan. 
There was also an outlet from the westerly portion of said lake 
into the Calumet river, shown on said plat as Little Kalamick, a 
said outlet into the Calumet river running in a westerly direc- 
tion through the fractional north one-half of said section 30 to 
its connection with said Calumet river.”’ 
*6. The level of water in said lake or lakes is subject to 
fluctuations alike from the operation of the change of the level 
_ of Lake Michigan from storms, winds, etc., and also from the 
ion of rains, thaws, evaporation, &c.; but said ‘lake’ or 
ay is or are occupied by permanent water, and substantially 
__ the entire bottom thereof is below the mean level of Lake Michi- 
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gan, and the greater portion of it is below extreme low water in 
said Lake Michigan, so that said ‘ lake’ or lakes never become 
entirely dry, nor has any considerable portion thereof within its 
margin, as shown by the said government plat, ever been fit for 
cultivation, except as to Elm Island and said ridge hereinabove 
described.” 

‘‘> That at times of high water, however produced, the 
water in said lake or lakes extends to and beyond the limits 
that it occupied at the times of said government survey. 

‘* That a level of Lake Michigan has been adopted in all sur- 
veys in Cook county called datum; that the extreme rise and 
fall of Lake Michigan is from five feet above datum to one foot 
below datum; that the average level of water in Lake Michigan 
is about 1.8 feet above datum. 

‘« That the level of water in said lake or lakes when the same 
reaches the level existing at the time of the government survey 
of 1834 and 1835 is 2.2 feet above datum and .4 (4-10) foot 
above the level of Lake Michigan.’’ 


In respect to adverse possession by the defendant, the 
special findings state as follows: 

‘8. That defendant and those under whom defendant 
claimed, constituting the defendants in said original causes 
which were consolidated into the present case, entered into and 
took pc session of the lands described in the plaintiff's declara- 
tion, except so much of the south-east fractional 4 of section 
19, the north-east fractional 44 of section 30, and the east frac- 
tion of the south-east fractional 4 of said section 30 as lay be- 
yond and outside of the meander. line as run upon the margin 
of said lake by said governnfent survey, and de‘endant was so 
in possession at the time of said suit and trial thereof.”’ 

The evidence offered by the defendant as set out in the 
bill of exceptions, which was taken to preserve the plaint- 


iff’s objections thereto, consisted of three general items: 


1. A map, Defendant’s Exhibit 4, page 130, purporting 
to show the topography in part of the lake as per a pri- 
vate survev made November 4, 1884, some part of the 
representations upon which may be supposed to have in- 
fluenced the trial judge in making up the special findings, 
especially in describing said ridge, though such special 
findings do not fully agree with this map. (Transcript 61, 
and Map; Rec., 130.) 
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z. The plat of a survey of 1874, by Alexander Wol- 
cott, which was introduced as official, and which as to the 
lake outlines: and dimensions is the same as the official 
plat made from the survey of 1834; and also the patents 
and deeds under which the defendant claimed title to the 


original lake-bed so surveyed by said Wolcott. (Tran-— 


script 61—2, and Map; Rec., 132.) 

3  Adecision of Commissioner Williamson of the 
General Land Office February 12, 1878, declining to re- 
view the approval by Commissioner 5. S. Burdett, his 
predecessor in office, of the said survey of the lake-bed 
in 1874 (Transcript, 79), and a decision by Mr. Secre- 
tary Schurz, of the Department of the Interior, May 4, 
1880, affirming said decision of Commissioner William- 
son, on the ground of the credit or responsibility for such 
approval being that of a prior administration, to wit: 
that of President Grant (Transcript, 92); and also a letter 
from acting Secretary Bell of the same department, May 
16, 1881, to the Commissioner of the General Land Of- 
fice, refusing a hearing to the plaintiff because she did 
not appeal from the order of Commissioner Burdett of 
December 31, 1874, approving the survey by Alex. Wol- 
cott of the lake bed. (Transcript, 98.) 


The report of Mr. Secretary Schurz, so put in evidence 
by the defendant, shows that the tractssurveyed in 1834-5 
were disposed of long prior to the survey of 1874. 
(Printed Transcript, 92.) At the latter date, therefore, 
the United States had no land adjoining the lake. This evi- 
dence also included an attempt to show, in connection with 
a map, (Defendant’s Exhibit 4, Rec., 130 ), the topogra- 
phy of the lake on the 4th of November, 1884, and a 
tracing from a survey, at that time, by courses and dis- 
tances taken from the field notes of the survey of 1834, 
of a supposed meander of the Illinois portion of the lake. 
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As to said map, it may be remarked, in passing, that as 
to the lake’s bounds, it differs very radically from the 
official plat of the survey of 1834, and also from the plat 
made up in the General Land Office upon the survey of 
the lake in 1874. (Rec., 132.) 


To state the defendant's evidence somewhat more in de- 
tail as to offictal action: 


On the 8th of September, 1874, Commissioner Bur- 
dett, of the general land-office, upon petitionof Alice -A. 
Condit and others, through whom the defendant claims, 
issued instructions to Alexander Wolcott, under which 
said Wolcott, being paid out of a fund raised by the peti- 
tioners, is supposed to have surveyed lines, extending 
those of the survey of 1834—5 through the lake. 


His survey was approved by Commissioner Burdett, 
December 31, 1874. (Transcript 79, 93; plat of the sur- 
vey, Rec., 132.) Defendant’s evidence, Transcript 92, 
shows that the survey was under a circular from said 
Commissioner, dated July 13, 1874. The Commissioner 
directed a hearing of evidénce in the land office at Spring- 
field, Illinois, in regard to divers claims as to the lake and 
lake bed so surveyed. (Transcript 79, 80.) A report 
was transmitted from the local land office to the General 
Land Office, and on the 12th of February, 1878, Commis- 
sioner J. A. Williamson, of that office, decided to sustain 
the survey of 1874. The ground of his decision is stated 
as follows: 


‘‘The riparian claims of Gertrude H. Hardin and Horatio 
B. DeWitt have been denied by the action of this office, in or- 
dering and approving the survey of the lake bed, thus treating 
the land as belonging to the United States.” (Printed Trans- 


cri, 82.) 


The Secretary of the Interior, Hon. Carl Schurz then be- 


IO 


ing at the head of that department, affirmed the decision of 
Commissioner Williamson. (/d., 93.) The reason given 
for the affirmance was in substance that Alexander Wol- 
cott’s survey was approved by Mr. Burdett, as Commis- 
sioner of the General Land Office, and then became an ac- 
complished act; that it involved a decision that the land be- 
longed to the United States, and that Commissioner Will- 
iamson could not, upon the case made, review the action 
of the former incumbent of his office. (/4., 93.) On the 16th 
of May, 1881, Acting Secretary Bell of the Department 
of the Interior refused a rehearing of the matter of such 
appeal to that department, and held in substance that the 
plaintiff should have appealed from the decision of Com- 
missioner Burdett approving of the survey so made by 
Alexander Wolcott, and was concluded so far as the De- 
partment of the Interior was concerned because of not 
having so appealed; that there was no appeal from “ the 
** head of a department to his successor in office ;” that Mrs. 
Hardin had her remedy in the courts; and that if the sur- 
_ vey made under Commissioner Burdett’s direction was 
illegal and unauthorized, as alleged, the courts in a proper 
case could so declare, etc. (Printed Transcript, 98- 
101.) 2 


From the plat offered by the defendant as the official 
plat of the survey so made by Alexander Wolcott (Rec., 
132), it would seem that Commissioner Burdett, acting as 
ex oficto Surveyor General, having received a report of 
the survey by Alexander Wolcott in 1874, adopted and 
used the plat which was made by the surveyor general 
after the survey of 1834, and merely extended lines 
through the lake to mark in it new subdivisions by lots 
and other modes of designation, but showing no meander 
line at lake borders. 


Il 


In 1881 patents were issued for the entire lake bed, 
under which patents the defendant claimed title. 


All the testimony so received on behalf of the defend- 
ant was objected to by the plaintiff, and exceptions were 
duly preserved. 3 

A careful reading of the record will show that the evi- 
dence received on the part of the defendant affected the 
special findings, and perhaps the judgment also, in vari- 
ious particulars. 

Did the United States in selling to John Holbrook re- 
serve to itself as a proprietor the lake bed? Was such 
reservation the result of the bare fact that John A. 
Clark, the deputy surveyor, had, while surveying this 
township for the government in 1834-5, stated in his field 
notes the courses and distances traversed in running 
around the margin of the lake, although no meander 
line was marked on the official plat by which sales were 
made? After the sale by the government of the lands 
surveyed and platted as being on the lake borders, and 
after issuing patents for them “according to the official 
plat,” could the government deny even riparian rights to 
the patentees of such lands represented on the plat as 
bordering on and extending to a lake marked on the plat 
Could the government with- 
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as a “navigable lake?’ 
draw the lake, and the lake bed also, on the pretexts set 
up as an excuse for the survey of 1874° 

The facts as found entitled the plaintiff to a judgment 
for all the lands claimed, and did not support the judgment 
Sor the defendant restricting the plaintiff to low water as 
to two parcels and to the supposed meander (ine as to the 
other parcel. 
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ASSIGNMENT OF ERRORS. 


First. The facts as found by the Circuit Court in the 
special findings did not warrant the judgment denying to 
the plaintiff the rights of a riparian proprietor, nor did 
they warrant the court in denying judgment for the 
plaintiff as to the East fraction of the south-east quarter 
of section thirty (30). The special findings (transcript, 
52-9,) entitled the plaintiff to the full rights of a riparian 
proprietor, not only as to the two parcels first mentioned 
in said special findings, (transcript, 52,) but as to the 
third parcel; and the claim of the defendant under the 
survey of 1874, and the patents issued thereon, should 
have been held to be insufficient as a defense as to either 
of such parcels. 


SECOND. Said special findings are not sufficient to 
support the judgment of the court in limiting the plaint- 
iff as to any of the parcels to low water on the lake rep- 
resented on the plat at page 118 of record, which lake is 
therein designated as “ Navigable Lake,” but is in fact 
found to be non-navigable. 


Tuirv. Said special findings are not sufficient to sup- 
port the judgment of the court in respect to the east frac- 
tion of the south-east quarter of section 30. (Transcript, 


59, 60.) 

Fourtu. The Circuit court erred in the admission of 
evidence on the part of the defendant by which the special 
findings and judgment were influenced or affected to the 
prejudice of the plaintiff, of the substance of which evi- 
dence the following specifications are made: 


Specification 1. The plat or diagram marked page 
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130 in the record, and the testimony tending to show the 
physical and topographical features of the lake and lands 
at the date of a supposed survey November 4, 1884. 
(See printed transcript, 61.) | 

The evidence here objected to includes all that was 
received under the attempt of the defendant “to show the 
‘location of the meander line run by the government 
“ surveyor in the original survey of the lands in question.” 
(‘Transcript., 61.) 

The objection is also to all the evidence offered in con- 
nection with such map to show the physical features of 
the lake bed or lands represented on the official plat ac- 
cording to which the lands were patented to John Hol- 
brook. 


Specijication 2. ‘The plat or map of the survey of the 
bed of Wolf lake by Alexander Wolcott. in 1874 for the 
Government Land Department. (See printed transcript, 
61, and diagram marked page 132.) 

Also, the patents and deeds under which defendant 
claims the supposed lake bed lands. 

The substance of this evidence was that it was to sup- 
port a claim on the part of the United States in 1874 and 
thereafter of a right to treat the lake bed, and generally 
the territory within a certain supposed meander line, as 
if reserved to the United States, and subject to sale and 
survey as public lands, and thereby to support the claim 
of defendant Jordan to the territory and riparian or other 
rights within such supposed meander line. 


Specification 3. In admitting the transcript embracing 
the decision or decisions of the Commissioner of the Gen- 
eral Land Office, and showing the correspondence and 
rulings of the Department of the Interior in reference to 
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the said survey of 1874. (See Transcript, pp. 79-102.) 
The substance of the evidence was that the same was in 
support of the theory that the defendant’s claim of title 
under the survey was strengthened, or that of the plaintiff 
was weakened or overthrown, by the approval by Com- 
missioner Burdett of the survey of 1874, and the conse- 
quent claim of a basis for the sale by the government of 
the lake bed lands, set up by the defendant adversely to 
the plaintiff; such evidence including also certain de- 
cisions or proceedings in the General Land Office and the 
Department of the Interior, as likewise tending to sup- 
port the action of the General Land Office as to the sur- 
vey of 1874 and the sale thereunder, and to impair plaint- 
iff’s rights in respect to lands covered by such survey: 
_whereas, such proceedings could not, nor could such 
claims, in anywise affect the rights of the plaintiff under 
the title vested in her through the patents to her ancestor, 
John Holbrook. 


FirtuH. That under the special findings the judgment 
ought to have been for the plaintiff, as to all the lands de- 
scribed in the declaration. 
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Diagram No. 1. 


Outline of official plat of the Fractional Township 37 North, Range 
15 East, as per government survey of 1834-5. 
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BRIEF OF THE ARGUMENT 


MAY IT PLEASE THE CouRT: 
- 


‘THE THREE FRACTIONAL SUBDIVISIONS TO WHICH PLAINT-=- 
IFF SHOWED TITLE, WERE BOUNDED BY THE LAKE, 
The patent granted the same to Sohn Holbrook, * accord- 
“ing to the oficial plat of the survey,” and this grant 
was entitled to like effect as to each tract in respect to the 


lake being a boundary. 


In the year 1838, John Holbrook, plaintiff’s ancestor, 
entered three fractional tracts of land, each of which was 
represented on the official plat in the local and General 
Land Offices as bordering on “Navigable Lake.” 
The township in which the lands were situated appeared 
from such plat to be fractional, in part because of the in- 
tervention of said lake. The entry is indicated on the 
plat (Rec., 118) by the number 4,958 in red figures on 
each of said three tracts, going to show that the tracts 


were all entered together. A patent for the same was. 


issued to said Holbrook on the 20th of May, 1841. It 
recited that said lands were granted “ according to the 
“ official plat of the survey of said lands returned to the 
“General Land Office by the Surveyor General.” 
(Printed Transcript, 52.) The lands in this township (it 
being 37 north, range r5 east) are specially found to have 
been surveyed in 1834-5. The township itself is now a 
part of the city of Chicago. 

For an outline plat of said fractional township, as per 
said surveys, see diagram No. 1, annexed. 


16 


The controversy is predicated upon a claim of the lake 
bed by the defendant, denying to the heir of Mr. Hol- 
brook any lake shore rights. This adverse claim depends 
upon a survey of the lake bed in 1874 by Alexander Wol- 
cott, under the direction of Commissioner S. S. Burdett, 
of the General Land Office. The defendant’s evidence 
as to official action in the General Land Office and in the 
Department of the Interior relating to such survey of 
1874 (Transcript, 79-97), shows that it was on the theory 
that the survey of 1834-5 represented a portion of the 
township as embracing a navigable lake (26., 92), and that 
it appeared in 1874 that the waters of the lake had 
receded or evaporated (7)., 79, 92), leaving within the 
unsurveyed area dry land, fit for agricultural purposes 
(2b., 92). The same evidence is to the effect that the fact 
of the existence of such land within the limits of the lake 
was brought to the notice of the General Land Office 
by Alice A. Condit, Franklin A. Cleaveland, Chester Bb. 
Rushmore and George A. Rowe in applying on the rgth 
of August, 1874, for a survey of * Wolf Lake bed.” 
Such evidence for the defendant is likewise to the effect 
that Commissioner Williamson concluded that the greater 
part, if not all, of such land “came into existence some 
“‘ time subsequent to 1850 and prio? to the survey in 1874.” 
(Transcript, 81.) 

We shall controvert the right of Commissioner Burdett 
to order a survey of the lake bed, and shall draw in ques- 
tion the action taken in that regard. 

For the present we note a few references to late 
action in the General Land Office in like matters, or 
showing rulings enforcing the views to be stated herein. 


__ Adecision by Secretary Lamar, of date July 12, 1887, 
3 Pd in the matter of G. W. Holland, Vol. 6 of Decisions of 
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General Land Office, etc., page 20, says: “Since 1877 
“it has been the policy of the department to refuse to 
“survey the beds of meandered lakes, for the 
“reason set forth in the report of the Commissioner of 
“the General Land Office for 1877. * * * Besides 
‘am not satisfied that the bed of this lake” (referring 
to an alleged “ dried up lake” in Minnesota), “does not 
“inure to the owners of the adjacent tracts upon the 
‘principle of accretion, as ruled in Boorman v. Sunnuchs, 
“42 Wis., 233, and in Forsyth v. Smale, 7 Biss., 201.” 


Ln the matter of Fames H. May, V ol. 3 of Decisions of De- 
partment of the Interior, pp. 200, 201, Acting Commissioner 
Harrison, November 28, 1884, made reference to Aas/road 
v. Schurmeier, 7 Wall., 272, as an authority to the effect 
that “« When public lands border upon lakes and rivers 
“meander lines are run as means of ascertaining the 
quantity in the fraction. subject to sale, and not as a 
“ boundary of the tracts, the particular lake being treat- 
“ed as the great natural object, etc;” anda note refers 
to a decision by Mr. Secretary Teller in the matter of 
Reuben Richardson, which applied to a lake in Indiana. 


The decision of Secretary Teller, above mentioned, is — 
set forth more at large in Vo/. 2 of Copp’s Land Owner, 
1884 to 1885, at pages 284, 255. 

The general course of reasoning adopted in the de- 
cisions justmow noted is fully embodied in a letter of in- 
structions p Secretary Vilas under date of February 
27, 1888. e same letter suggests cogent reasons why 
the water Course and not the meander line should be 
taken as a boundary. 

For said letter see matter of Fames Hemphill, Vol. 


6, Decisions of the Department of the Interior, etc., from 


July 1, 1887, to June 20, 1888, page 455, ef seg. 
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The plat offered by the defendant to show the survey 
of the lake bed so made by Alexander Wolcott in 1874 
(see defendant’s “ Exhibit 5,” Rec., 132) represents the 
lake as it is represented in the official plat of the survey 
of 1834, with a difference that, to indicate the survey by 
Alexander Wolcott, lines to mark subdivisions into quar- 
ter sections and smaller subdivisions are extended through 
the lake north and south, and east and west, but the 
lake, in both plats alike, is designated as “ Navigable 
“« Lake.” 

For a sketch of the official plat of the survey of 1874, 
extending lines through the lake, see Diagram No. 2, an- 
nexed. 


We claim that the special findings did not justify the 
judgment limiting us to low water as to two of the tracts, 
and that that phrase in the judgment is too indefinite in 


view of the claims made by the defendant, and his posses- 
sion of the lake bed; and it is to be observed as to the third 
tract, the east fraction of the south-east quarter of section 
thirty (30), that judgment in our favor was refused, al- 
though the findings showed title in us, and adverse pos- 
session the same in respect to the lake as in respect to 
the other tracts. Such special findings state as to this 
tract, as a conclusion of law, that “ plaintiff was bound by 
“the meander line ruo by the United States surveyor, and 
“not entitled to claim the lake as her boun .” (Tran- 
script, 59.) This conclusion of law isn ported by 
the facts as found. Such facts entitled us gment as 
to all the tracts alike, and to such rights in respect to the 
_ lake and lake bed as arise from such a grant as was made 
ic to John Holbrook of the lands on the lake. 


_ The patents under which the defendant claims are 


Ne. 2, 


Outline of official plat of survey of 1874, by Alexander Wolcott, of 
the lake bed. 
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based upon, and are governed by, the plat of the survey 
of 1874. That plat shows the lake bed apportioned into 
subdivisions, those next to the shore being fractional and 
called lots. Such lots have for one of their boundaries 
the shore line of the lake as shown on the plat of the 
original survey of 1834-5. The plat of the survey of 
1874 does not give any meander line of the lake. It 
adopts the outline of the lake as given in the plat of the 
survey of 1834. The plat of the survey of 1874 is there- 
fore inconsistent with the adoption of any other than the 
lake shore line as a boundary. Both in the plat of the 
survey of 1834 and in that of 1874, the lake being alike 
in each, it is the lake which bounds the east fraction of 
the south-east quarter of Section. 30 as well as the other 
fractions. Hence, the defendant could not rightfully, 
according to the plat of the supposed official survey of 
1874, under which the defendant claims, exclude the 
plaintiff from the lake as to this fraction. This leads 
directly also to this result: 


1. That the junior patents are void so far as they 
attempt to cover land between the lake and the supposed 
meander of the same which was made by John A. Clark 
in 1834. 


2. And confessedly, the survey of 1874, according to 
the defendant’s evidence, was a survey of the lake as it 
was in 1834-5; and inasmuch as the special findings 
show (see Transcript, 55, 56, 57) that the surveyor in 1834 
ran the meander line along the margin of the lake, it would 
follow that if such margin receded, the plaintiff's land 
would still, under the principles under which she was 
found to be entitled to go to low water in the case of two 
of the fractions involved in this case, be entitled to go to 
low water as to the other fraction as well, the boundary line 
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in this regard following as to all the fractions the receding 
waters. This-shows, as in a mirror, the invalidity of the 
junior patents. Pinte is an underlying principle: To 
limit a shore owner upon a non-navigable lake to low 
water is to put the title to the bed somewhere. In whom - 
is it supposed to be vested? Surely not in the State, 
which would need a grant to give it proprietorship of 
private waters. Nor could sovereignty and title remain 
in the United States after the sale of the lands on the 
lake; and acts of sovereignty cannot, in general, be exer- 
cised by the United States over territory which is held 
by private ownership within the domain of a State. Not 
being navigable water, this lake was a private water, 
and the riparian proprietors held it subject to proper 
state regulation alone, if the State should attempt to reg- 
ulate the right of fishery and other aquatic privileges. 


Following the principles upon which the learned judge 
in the trial court held that as to two fractions we were 
entitled to go to low water, the junior patents would also 
be void, because of uncertainty of boundaries. | What is 
the definition of low water in the case of a lake so fluctu- 
ating as this lake appears to be from the special findings? 
What certainty is there for the drawing of a line asa 
boundary between shore and lake owners? Is it to be 
the shifting line incident to a body of water falling and 
rising so irregularly as appears to be the case with this 
lake? Must it not follow that the junior patents are in ~- 
the nature of the case void, and that the finding that two 
of our fractions should go but to low water mark, falls 
short of the certainty which is sought by applying the 
principles. of the common law? The rights of plaintiff as 
_ ashore proprietor, in respect to fishing, the taking of 
| - ice, etc., would have been paramount to those of defend- 
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ant, if the lake had been navigable, and were even more 
clearly paramount in respect to a non-navigable lake. 


Put the patent and the official plat together, and it ap- 
pears that as to these tracts we are entitled to full ripar- 
ian rights, not limited to low water line, and are neither 
to be excluded from the lake, nor limited by the supposed 
meander of the lake in the original survey in 1834-5. 


The theory of Commissioner Burdett that this was a 
meandered lake is not sufficient. It was necessary for 
the defendant to show that the meander line was a fixed 
boundary reserving to the United States lake and lands 
alike so far as protruding a hair’s breadth beyond the 
meander. It was also necessary to show that the United 
States specially reserved the lake when it sold the lands 
on its border. This the defendant failed to do; and it 
would have been singular if it could have been done. 


The official plat governs, because the lands were 
granted according to it. Patent and plat go together as 
if one document, and in neither of them is any reservation 
by the United States of the lake bed or of rights to ac- 
crue through accretions, alluvion or reliction. Nor does 
the plat show or represent such meandered line. It gives 
a simple outline of the lake, but not by courses and dis- 
tances. 


A copy of the plat which was made up for the local 
Land office, the Surveyor General’s office, and the Gen- 
eral Land Office, from the survey of 1834, is shown in 
said special findings. (Plaintiff's « Exhibit B,” Rec., p. 
118.) 

The course pursued as to the making of such plat is 
presumed to have been the usual one, which is a8 follows: 


EXTRACT FROM PRINTED MANUAL OF INSTRUCTIONS TO 
SURVEYORS. 

‘* Upon the return of surveys to the Surveyor General con- 
sisting of original field notes and a topographical sketch of the 
country surveyed, the work is examined, and if on applying the 
usual tests, it is found to be correctly executed, the Surveyor 
General approves the field notes; whereupon the draughtsman 
protracts the same on township plats in triplicate, and, after 
approving the plats, the Surveyor General files the original, in 
his office, to be ultimately delivered to state authorities; the 
duplicate is sent to the local land office to enable the register 
and receiver of public lands to dispose of the lands embraced 
in the several townships, and the triplicate he transmits to the 
Commissioner of the General Land Office for the information of 
the government.”’ 

It does not comport with theacts of Congress in regard 
to the survey of the public lands to require purchasers of 
lands represented on the official plat as bordering on lakes 
to have the lines resurveyed to see whether a lake was, 
or has come to be, bounded otherwise, here and there, 


than as represented on the plat. 


The line drawn on the official plat in this instance to 
represent the lake was intended to represent its general 
configuration ; not its sinuosities,nor any such precision as 
to courses and distances along the lake border as _ per- 
tained to the straight lines, north and south, east and west, 
extended from section corners. The straight lines upon 
cardinal points of the compass were extended to the lake 
as the plat represented it. This being so, and the field 
notes showing that posts were set on the margin of the 
lake at section lines, is it to be presumed to be the policy 
of Congress to have the official plat, by which the lands 
were sold, construed away in order to have the United 
States retain a proprietary interest in lake beds or sinu- 
osities? 
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Take Section 2,396 of Rev. Stat. U.S. It says: 


‘*‘ Clause 1. The boundaries and contents of the several sec- 
tions, half sections and quarter sections of the public lands shall 


be ascertained in conformity with the following principles: 
* * * 


Clause 2. The boundary lines actually run and marked in 
the survey returned by the surveyor general shall be established 
as the proper boundary lines of the sections, or subdivisions, for 
which they were intended, and the length of such lines as returned 
shall be held and considered as the true length thereof. And 
the boundary lines which have not been actually run and marked 
shall be ascertained by running straight lines from the established 
corners to the opposite corresponding corners; but in those por- 
tions of the fractional townships where no such opposite corre- 
sponding corners have been or can be fixed, the boundary lines 
shall be ascertained by running from the established corners.due 
north and south or east and west lines, as the case may be, to 
the water course, Indian boundary line or other external 
boundary of such fractional townships.” 

This section would give full extension to the lake as to 


each of our tracts. 


That these lands were bounded by the lake, and not by 
a meander line more or less distant or variant from the 
lake, appears from various considerations. 


The effect of the patent to Ffohn Holbrook granting ac- 
cording to the official plat, etc. 


The patent, as will not be forgotten, granted him these 
lands according to the official plat of the survey of the 
same; and when we notice the plat we find that each 
tract has the lake as one of its boundaries. Is there, then, 
any reason for putting aside the plat in respect to one of 
the three tracts covered by the entry and patent? 


How could a discrimination be made against one tract? 
It was not made by the patent; for that instrument granted 
these three tracts together, by the usual general descrip- 
tion, “ according to the official plat,” etc. (Transcript, 
52.) Thus all the tracts had a lake boundary. Nothing 
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can be found in the general findings to justify the dis- 
crimination made against us in the judgment in respect to 
one tract. 


The field notes are not adverse to us. 


Deputy surveyor Clark had completed his work 
when he ran the section lines, not being required under 
the acts of Congress to do more except to give data from 
which areas could be made up as to subdivisions abutting 
the lake, and this he did by giving courses and distances 
around the lake. 


Let us notice more in detail the work which he did, as 
shown by the field notes. 


The first thing that he did was to set a post for a cor- 
ner to sections 29, 30, 31 and 32. He then ran west 
two and eighty-four hundredths (2.84) chains, and inter- 
sected the south-easterly margin of this lake, calling it a 
“navigable lake,” and there set a post. He then sent his 
flagman around the southern extremity of the lake, and 
caused a flag to be set on the opposite side of the lake, on 
the line between sections 30 and 31, and ascertained the 
distance across the lake, namely; twenty-seven and seventy- 
eight hundredths (27.78) chains, and he there set a post. 
He extended the line to the west line vf the Township. 
Beginning again at the corner so first established by him, 
the corner of sections 29, 30, 31 and 32, he ran East five 
and ninety-seven hundredths (5.97) chains, (Transcript, 
'53,) and there intersected the south-west side of said 
lake, again calling it a “navigable lake,” and there 
set a post. He then began again at the corner which he 
first fixed, to wit: said corner between sections 29, 30, 31 
and 32, and thence ran North, on the line between 
sections 29 and 30, fourteen and fifty hun- 
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dredths (14.50) chains, and intersected the *“ bank 
* of lake ” and there set a post, and referred to the bear- 
ings or witness trees, and added, “as the remainder of 
* this line is in the lake, | commence at the corner to 
*¢ sections 24 and 25” in the township immediately West. 
Passing with him from that corner (Transcript, 53), we 
find that he ran thence East between sections Ig and 30, 
crossing the Little Kalamick river, etc., and a road, and 
at fifty-one and seventy-five hundredths (51.75) chains 
from said starting point, intersected the West side of the 
lake, again calling it *‘ navigable lake,” and there set a 
post for the corner to fractional sections 19 and 30. He 
next commenced at the corner of sections 13 and 24 in 
the said township next West, and extending his line East, 
we find that he did not strike the lake in going to the 
Indiana line. Beginning again at'the corner of sections 
17, 18, 19 and 20 in this township, he ran South twenty- 
two chains, and there intersected the North-Westerly mar- 
gin of the lake, and set a post. (Printed Transcript, 54.) 
He had then established all the boundary lines required to be 
established by him, the lake being one of the same. He next 
started out to give particulars from which the acreage of 
lake shore subdivisions could be computed. So beginning 
at a certain corner on the State line (Transcript 55), he 
went around the entire Illinois portion of the lake, stating 
courses and distances as he did so, until he again reached 
« the Illinois and Indiana line,” where a temporary post 
had been previously set by him at the intersection of said 
line with the lake on the north side of the lake. (Trans- 
cript, 55-6.) 

If we can take the date of his survey around the mar- 
gin of the lake from the transcript of his field notes, we 
may suppose that he began it May 24, 1834, and signed 
the field notes June 17, 1834. (Transcript, 55, 56.) 
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_ In thus passing around the margin of the Illinois por- 
tion of the lake, he set no additional post, and referred to 
no witness trees, and established no monuments. The 
meander of the lake was not marked on the land nor on 
the official plat of the survey, and does not appear to have 
been retraced for fifty years after the original survey. 
Such retracing does not appear to have been made by 
the survey of 1874, which was only an extension of lines 
through the lake, and when such retracing was attempted 
in 1884 for delineation on Defendant’s Map, Exhibit 4, 
page 130 of record, the meander could be run only by 
taking the field notes of the survey of 1834 as giving 
courses and distances. 

In giving each course and distance in this measure- 
ment, he says: “Along the * * * margin of the 
lake,” first, “the Southwest margin”; second, “the S. 
W. margin”; third, “the South-easterly margin”: 
fourth, “the Southerly margin”; fifth, “the S. W. 
‘3 margin”; sixth, the North-westerly margin (evi- 
’ dently so intended); seventh, “the Northern margin.” 
(/6.) In one instance, in referring to the Western out- 
let of the lake running into the « Little Kalamick ” and 
crossing the plaintiff’s lands, he speaks of it as “ the out- 
“let of lake, 40 links wide, a rapid current.” (Trans- 
cript, 56.) 

Referring briefly to the East fraction of the South East 
quarter of Section 30, we find the surveyor’s field notes 
state that he “set a post, corner to Sections 29, 30, 31 
“and 32, and ran West between Sections 30 and 31 2.84 
_ chains and intersected the South-easterly margin of 
_ “*Navigable Lake.’” (Transcript, 52.) 

“oe _ Here the direction of the act of Congress would have 
req him to extend that line West to the South West 


corner of section 30 without any interruption had no lake 
or water-course intervened. But coming to the lake the 
line was cut short, and the running of it was not resumed 
until he crossed a point of the lake, on the West side of 
which was a fractional part of the West half of the quar- 
ter section, and at this point he placed a post on the South 
West bank of the lake; and having passed over the 
lake without running any line whatever, the distance 
across this point of the same was ascertained by triang- 


-ulation. 


The field notes also show as to the east and west lines 
of the South East fractional quarter of section 19, and the 
North East fractional quarter of section 30, they were ex- 
tended to the lake. | 


Here we have what is called by the surveyor a lake, 
to which, however, he gave no special name, otherwise 
than by calling it “navigable lake.” It is still essentially 
one lake, although common speech may call the western 
part of it * Hyde Lake,” and the eastern part, which is 
in two States, sometimes “Wolf Lake.” It is notable 
that the connection of the lake shown on the official plat 
with Lake Michigan was very distinctly recognized 
by Surveyor Clark when he made the survey in 
May, 1834. (Transcript, 55.) His field notes, as 
we have observed, recognized an outlet running 
through the North East quarter of section jo to 
the Little Calumet river, called by him Little Kalamick 
river. Putting alongside of such facts another item, to 
wit: that the Indiana portion of the lake appears from 
the record to have had a still larger outlet through Wolf 
river to Lake Michigan, with which this body of water 
was in close proximity, and we ‘find some explanation 
of the fact that Deputy Surveyor Clark in his survey of 
1834 referred to the lake as navigable. 
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The annexed plat No. 3 shows the entire lake both in 
Illinois and Indiana and its connection with Lake Michigan. 


What influence should be given in determining bounds, 
to the fact that the word “ navigable” was used? How 
the word “navigable” was construed, or what it 
was supposed to mean in the sense in which it was 
applied, we are unable to state. Yet, it is very cer- 
tain that when the line was run on the east side of the 
east fraction of the south-east quarter of section 30, to 
what was supposed to be a navigable lake, and when the 
south line of the same fraction was extended to the lake, 
it could not have been expected that a fraction of two 
and four-hundredths acres would be sold without reference 
to the lake which the surveyor had treated as its chief 
boundary. Ad/ the more if the lake was navigable, it would 
be expected that such a tract would be upon it. 


The opinion of Mr. Justice Clifford in St. Paul & Pa- 
cific Railroad Co. v. Schurmeier, 7 Wall., 272, (19 
Lawyer’s ed., 74), applies with full force. It is there de- 


*¢ Meander lines are run in surveying fractional portions of the 
public lands bordering upon navigable rivers, not as boundaries 
of a tract, but for the purpose of defining the sinuosities of the 
banks of a stream, and as the means of ‘ascertaining the quan- 
tity of the land in the fraction subject to sale, and which is to 
be paid for by the purchaser. 

___ “In preparing the official plat from the field notes the mean- 
der line is represented as the border line of the stream, and 
shows to a demonstration that the water course, and not the me- 
ander line, as actually run on the land, is the boundary. 
~. “ Proprietors, bordering on streams not navigable, unless 

estricted by the terms of their grant, hold to the center of the 

* * *, Grants of land bounded on rivers above 

, says Chancellor Kent, carry the exclusive right and 

the tee to the center of the stream unless the terms 

gra clearly denote the intention to stop at the edge or 
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Outline sketch of T. 37, N., R. 15, E., in Illinois, and of part of tha 
township next East, in Indiana, and showing Wolf Lake and connec- 
tion with Lake Michigan and Lake George. 
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‘‘The views of that commentator are that it would require an 
express exception in the grant, or some clear and unequivocal 
declaratioa, or certain and immemorial usage, to limit the title 
of the riparian owner to the edge of the river, because, as the 
commentator insists, the stream, when used in the grant as a 
boundary, is used as an entirety to the center of it, and he, con- 
sequently, holds that the fee passes to that extent. * * * 

‘* Substantially the same rules are adopted by Congress as ap- 
plied to streams not navigable.” 

In the case from which the foregoing quotations are 
made,there was an attempt to restrict by a meandered line on 
or approaching towards the Mississippi river, a tract which 
the government had sold and conveyed according to the 
official plat of the survey of the same. The claimant of 
a parcel supposed to intervene between the meandered 
line and the river, as more definitely defined by a second 
survey by government authority, relied upon such second 
survey as embracing land which was between the river 
and the meander posts set in the first survey. But it was 
held that the official plat of the first survey, under which 
sale was made by the government, should govern, and that 
the second survey could not affect the title acquired from 
the government under the antecedent official survey and 


sale. | 

The case just cited appears to be ample authority for 
two propositions. 1, that the tracts of land under con- 
sideration should be held, under the official plat set out in. 
the special findings, to have bordered on the lake. 2, that 
the second survey under the direction of the Commis- 
sioner of the General Land Office, could not affect the 
title of the plaintiff acquired under the antecedent official 


survey and sale. 


The second proposition has apt support in Wedder v. 
Pere Marquette Boom Co., 62 Mich., 460. 


Jerrries v. E. OMAHA Lanp Co., 134 U. S., 178 (33 
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Lawyer’s Ed., 1872), fully sustains the Schurmeier case 
as to the meander line, and repeats the doctrine: 


“ That a water line, which is a shifting line and may gradually 
and imperceptibly change, is just as fixed a boundary in the eye 
of the law as a permanent object.” 

In Forsyth v. Smale, 7 Biss., 201, which is in different 
particulars applicable here, his Honor, Judge DRUMMOND, 
considered S?. Paul & Pacific R. R. Co. v. Schurmeter, 
supra, as sufficient authority for holding that a plat of 
Lake George, in Indiana, showing the plaintiff’s land to 
be on the border of the lake, would make the lake a 
boundary. That lake is connected with Wolf Lake, now 
under consideration, and is shown on plat No. 3. 


Courses and distances given as along the margin of the 
lake can not, nor can quantity, control in opposition to 
the plat, as showing a lake boundary. 


As was said by Chief Justice MarsHauyi in J/c/ver’s 
Lessee v. Walker, 9 Cranch, 173 (3 Lawyer’s Ed., 694). 


** Mistakes in courses and distances are more probable and 
more frequent than in marked trees, mountains, rivers or other 
natural objects capable of being clearly designated and accu- 
rately described.”’ 

In that case there was a call in. the patent to cross 
Crow creek, to which call the Chief Justice said: 
«« Courses and distances must necessarily yield.” 


The patent also made reference to a plat annexed, and 
it was held that “the grant should be run so as to con- 
“ form as near as might be to the plat.” 

Our case is similar. The patent referred to the official 
_ plat of the survey, and as that plat bounded our lands on 
_ the lake, the grant should be held to conform to the plat 
fe in giving the lake as a boundary. 
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In Brown v. Huger, 21 How., 305 (16 Lawyer’s Ed., 
125), the court, by Mr. Justice DANIEL, said: 

‘‘A call for a natural object, as a river, aknown stream, or a 
spring, or even a marked tree, shall control both course and 
distance.” 

The same opinion approved the reasoning and con- 
clusions in Afayhew v. Norton, 17 Pick., 357, and French 
v. Bankhead, tt Grattan, 136, both highly favorable to 
the view here enforced as to our right to the lake front- 
age. 

What could the surveyor do except to state courses and 
distances as data for calculating the acreage of the differ- 
ent tracts? His doing this was by no means equivalent 
to making the meander a boundary line when not noted 
as such on the official plat. 


This was distinctly held in A/iddleton v. Pritchard, 3 
Scam., 510, and in sundry other cases in Illinois. One of 
the latest of these cases is Fuller v. Dauphin, 124 Ill, 
542. A head note to that case brings out sufficiently, 
perhaps, the point we now make, when it states 


‘‘ A meandered line which is run along a water-course merely 
for the purpose of ascertaining the quantity of land in the frac- 
tion lying upon a river or slough, is not a boundary line when it 
appears trom the minutes of the survey, and does not appear 
upon the plats filed in the land office.” (Z0., 542.) 

In the case last cited Mr. Chief Justice Sheldon 
noticed earlier cases in the same court to the same 
effect, and suggested a fact which appears here as it did 
there, to wit: that the plats in the land office and Survey-. 
or General’s office had no lines marking the courses and. 
distances along the stream. The decision was in full view 
of the fact that a meander line is run along water-courses- 
for two purposes, one being to show the course of the 
stream and another to calculate the area or number of 
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acres inside the meander. Here, as in that case, the 
meandering appeared only by the minutes of the survey, 
and the official plat or plats did not show the courses and 
distances around the lake, but represented the lake itself 
as a boundary. 


Would the rule be altered if by recession of waters the 
contents of the dry land would be enlarged beyond the 
estimated area? Certainly not. All the cases are with 
us on this point. Whether there was more land than was 
computed when the official plat was made, or is now more 
from change of the waters, is immaterial. 


In Houck v. Yates, 82 Ill., 179, the plats in the United 
States Land Office showed the Mississippi river as a 
boundary. It was argued that the field notes showed that 
“a line was run between the river marked on the plat 
“and the lands actually purchased by appellee, and that 
this line formed the southern boundary,” etc. (/d., 182.) 
The court rejected this argument, saying: 


** That a meandered line which does not appear upon the plats 
in the United States Land Office, and which was no doubt run 
for the sole purpose of ascertaining the quantity of land in the 
fraction, should have the same effect as a visible monument, is a 
proposition which we do not feel inclined to sanction.”’ 

Later on we shall refer to other cases, showing that 
the east fraction of the south-east quarter of scction 30 


was, under the survey of 1834-5, a shore tract. 


_ Was the survey of the lake-bed in 1874 made by au- 
thority of law? If the lake bed was not reserved by the 
United States, or if we had riparian rights, such survey 
was inadmissible. It will be incumbent upon the defend- 


i ant to show that it had a legal sanction. 


: a _ Bearing i in mind that the United States did not make 
y reservation of the lake in selling bordering lands to 
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Mr. Holbrook in 1838, it follows that we had the rights of 
a shore proprietor. This, as we suppose, disposes of all 
right to make another survey. Our lands being repre- 
sented on the official plat of the survey of the public lands 
as being bounded by the lake, the trial court, under the 
special findings, should have given us the benefit of the 
official plat, and should have awarded to us all the rights 
incident to riparian ownership. 


Whether Commissioner Burdett had authority under 
the statutes to order a survey of lake beds was a question 
which was propounded to his successor in office, Com- 
missioner J. A. Williamson, when Mr. Secretary Schurz, 
of the Department of the Interior, was about to answer 
a resolution of the H. R. of the U.S., calling for informa- 
tion as to a survey of the beds in Indiana of lakes Wolf 
and George. Mr. Williamson answered: “In regard to 
the law under which said survey was made I have to say 
it was done without the authority of a specific law upon 
the subject.” (Printed Transcript, 77.) 


His reference to sections 2,401 and 2,219 of Revised 
Statutes of United States did not support the claim of au- 
thority. The former section applies only to new territory 
where surveys are to be made within the range of the reg- 
ular progress of the public surveys, and not to cases 
where the public survey have been ended forages. The 
latter section merely made Commissioner Burdett ex officio 
Surveyor General under certain circumstances, but not in 
respect to the survey of lake beds when the government 
has parted with its proprietary interest in all adjoining 
lands. 

The sale of such adjoining lands left to the United 
States no remaining proprietary interest in the lake bed. 


Il. 


THE MATTERS STATED IN THE SPECIAL FINDINGS DID NOT 
JUSTIFY NOR REQUIRE THE DENIAL OF LAKE FRONTAGE 


TO THE SOUTHERNMOST FRACTION. 


We come now to a more particular consideration of the 
matter set forth 7nslem 4 of the special findings (Transcript, 
57), so far as that matter may be supposed to have affected 
the judgment of the Circuit court in this case in regard to 


the east fraction of the south-east quarter of section 30. 

To indicate outlines of the ridge, which is specially 
treated or described in said article of the special findings, 
we here insert diagram or plat No. 4. 


| As we have said, the findings state a conclusion, no? 0/ 
fact but of law, as to this fraction, “ that the plaintiff was 
* bound by the meander line run by the U. S. surveyor.” 
(/b., 59.) What meander line, or by what United States 
surveyor was it run? The learned Circuit Judge received 
in evidence on the part of the defendant a certain map, 
« Exhibit 4,” page 130; and it would seem that as to this 
branch of the case the special findings followed the said 
map, giving the east fraction of the south east quarter of 
section 30 the shape “of a right angle triangle, with its 
“‘ base resting on the south section line, with the meander 
* tine as a western boundary thereof.” (Transcript, 58, 
and defendant’s « Exhibit 4,” page 130.) 

Said map is unfair in its representation of the lake, 
differing in this regard from the official plat of the sur- 
veys, both of 1834 and 1874. It attempts to put this 
fraction at a distance from the lake greater even than 
the figures given by it as to elevations would warrant. 


No. 4. 

Outline to indicate result of the special findings as to the ridge ex- 
tending into the lake from near the center of Section 20, and showing 
the present nomenclature (Hyde Lake and Wolf Lake) of the laka 
represented on the official plat as Navigable Lake. 
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According to those figures much of the supposed land 
would be submerged. And besides, how does the de- 
fendant dispose of statements in the special findings, as to 
the survey of 1834-5, such, for example, as the statement 
that the “ body of water shown upon the plat * * * 
‘as ‘navigable lake’ was in fact meandered by the sur- 
‘“‘ veyor, the meander line being run substantially upon the 
“ margin of said lake as shown by said plat, save as fol- 
*“ lows, viz: that the said line was carried across a certain 
“ ridge of land extending from the center of fractional sec- 
“ tion 20,” etc.? (Transcript, 57.) Is it an explanation 
of the supposed line being taken as a line of boundary of 
this small fraction out of the three fractions owned by 
us, that land and water have contended against each 
other, as to the parentage or name of an area next to 
the meander? The contention is described as follows 
in the special findings: As to the southerly portion of 
the lake west of this fraction, there is outside of the 
meander line “a growth of reeds and coarse or swamp 
grass growing in the water,” and generally “ the physical 
‘*‘ condition west of the meander of said east fraction is 
“the same for a distance of ninety-one or more rods 
“ westerly as it is generally at and along the meander 
‘‘ line” around the lake, the same character of growth 
appearing in the water at ordinary and high stages for 
said distance west of said line, “the greater part of 
<< * * #* said east fraction (2.04 acres) being wet 
“and unfit for cultivation, and only slightly higher than 
« that to the west,” while “ the point at which to the south 


“the open water of the lake ceases, and marsh grass 
“ begins is several rods north of the south line of section 
“6 30 
findings an engagement between parties brave and fair, 
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(Transcript, 58.) We may imagine with the 
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from the survey of 1834 to that of 1884, the land making 
advances towards the water, and the water meekly hold- 
ing its face towards the sun in the daytime; yet at the end 
of the wcoing, so far as reported, the land is found to be 
a sorry suitor, clothed only with reeds and coarse swamp 
grass. 


The substance of this finding would seem to be that 
the Circuit court took the defendant’s map (Exhibit B 
aforesaid), as evidence of the meander line, and adopted, 
not as absolute facts, but as persuasive enticements, the 
suggestions in said map, tending to show that on the 4th 
of November, 1884, it was not so much a lake as it was 
marsh land west and northward from the triangle repre- 


» 


sented upon said “ Exhibit 4” as the east fraction of the 


south-east quarter of section 30. 


The common law, as we shall presently see, presented 
a better light to guide the court. It gave riparian rights, 
attaching to the soil in the lake no matter whether it was 
covered with much or but little water, it being part of 
the lake as delineated on the plat of the survey of 1834—-5; 
and the minute examination into which the court entered, 
as to the character still left to this part of the lake, was 
not proper, nor was it authorized under common law 
principles. . | 

It was the view of the Circuit court that as the m'ean- 
der line as shown from the survey made in Noveniber, 
1884, was at a distance from what may be called the open 
water of the lake, the plaintiff was not to be allowed to go 
to the lake for a boundary as to said east fraction. But such 
conclusion should not have been adopted. Put leading 
facts together. The official plat of the survey of 1834 
gave that east fraction a lake boundary. The special 
findings thus show, and they set out the plat. Besides 
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this, they state that the surveyor from whose’ notes the 
plat was made, ran the meander line of the lake substan- 
tially upon the margin of the lake, with a single excep- 
tion, which does not pertain to said east fraction. The 
exception named in the special findings is as to a ridge 
running into the lake from near the center of section 20. 
(Transcript 57.) Moreover the special findings set out 
the field notes which show that two lines of this tract as 
surveyed extended to the lake. But suppose that a ridge 
of land extended from near the center of section 20 south- 
ward into the lake, can it yet, with any show of reason, 
be argued that the official plat of the survey of 1834, by 
which John Holbrook purchased the said small fraction, is 
to be disregarded as to the lake boundary? Or could this 
be so merely because the surveyor in surveying around 
the lake omitted what may now at times seem to be 
a rim of doubtful coast, next to this fraction, but 
which he at the time treated as a part of the lake? The 
question would still be was the meander line intended as 
a boundary, instead of the lake? ‘That, of course, we dis- 
pute zz foto. If the United States had desired to detach 
from this small fractional subdivision as platted in 1834 
and 1835 the excrescences and sinuosities of the land next 
to the water, and to make a precious saving for future 
nosegays of the coarse grass and reeds which might in 
time sprout up between the open water of the future and 
the fraction as. marked on the official plat, then a new 
survey should have been ordered before making the sale 
to Mr. Holbrook. 


It cannot be urged that the special findings state that 
the said ridge extends to the south side of the lake, to that 
part of the lake with which the official plat connected 
this tract. Nor do the special findings show, as to this 
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part of the lake, that land which ought to have been sur- 


Clark in taking the courses and distances along the 
margin of the lake, so far as this tract is concerned. 


At the sdme time we do not concede that if there had 
been such omission, either in the survey or in the estima- 
tion of area, our rights would be altered. We maintain 
that the official plat would still govern, and that the run- 
ning by Deputy Surveyor Clark of the east and south lines 
of this fraction to the lake, as the field notes state, would 
carry this tract to the lake, so that it must legally be said 
it was and 1s on the lake, properly so considered, or yet 
extends to the lake. It is not the Surveyor General’s 
statement of quantity which controls as to the measure 
of the fraction. The cases are very numerous in which 
the area of a legal subdivision has been found to be- 
much more considerable than as stated on the official 
plat, and yet all has been held to pass by the legal de- 
scription. The purchaser is presumed to have made his 
purchase of the legal subdivision more or less. 


The letter or decision of Mr. Secretary Vilas in the 
matter of Ffames Hemphill, supra, shows our right to hold 
to the lake, so fully and clearly that we might with it rest 
our argument as to this branch of the case. 


Houck v. Yates, 82 Ill., 179 (above cited), shows that 
a large fraction next to the Mississippi river passed as a 
part of a subdivision, the area of which was not correctly 
computed in the Surveyor General’s office, who used the 
field notes and the meander of the Mississippi river in 
making the computation. 


The case of S?. Paul & Pacific Railroad Company v. 
Schurmeier, supra, is a case of like order illustrating this 


veyed or estimated was omitted by Deputy Surveyor 


a 
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A further illustration will be found in Lindsey v. Hawes, 
2 Black (67 U-S.), 554, (17 Lawyer's ed., 265.) We 
quote from Mr. Justice Miller’s opinion: 
‘« The meanders of the Mississippi river, the quarter section 
posts and the area of the fractional quarters, were all given by 
the survey. It appeared by it that the south line of the quarter 


section impinged upon the river at a point near the center of 
the line and thus divided that part of the quarter which was 


south of the river into two separate fractions. The computation 


of this survey gave the contents of the east fraction as 1.87 
acres and the west fraction at 5.17 acres.’’ 

In a controversy between the parties involving the 
latter fraction, Hawes, who contested a pre-emption 
claim of Lindsey, urged that there was a mistake in the 
survey made by Bennett, the deputy surveyor who sur- 
veyed the land for the United States in 1833, and that by 
another survey, made by direction of the Commissioner of 
the General Land Office in 1844, it was ascertained that 
Lindsey, who had purchased the land as a pre-emptor, 
was not on the land for which-his pre-emption certificate 
called, but was shown by the new survey to have been 
on another tract. In such new survey the west fraction 
which was so claimed by Lindsey under his pre-emption 
and certificate of entry, was found to contain 13.23 acres 
instead of 5.17 acres, while it was also found that the 
south line of the quarter section was located so far north 
as to leave the house in which Lindsey resided when he 
made his pre-emption, entirely south of the quarter. This 
court held that the government was bound by the originai 
survey of Bennett, and that Lindsey took all the area of 
the fraction, notwithstanding the fact that he had paid for 
only 5.17 acres. 

Do we hear it said that the tendency of the statement 
in the special findings is towards showing that there is, in 
the case of this small fraction of ours, something like 


40 


land intervening between the lake and the meander line 
around the lake, as such line may be ascertained by tak- 
ing the courses and distances stated in the field notes of 
John A. Clark when he went around the “ margin of the 
“lake” ? If this should be so, ought it to make any dif- 
ference in view of the legal principles governing the 
case, such, for example, as are suggested in the authori- 
ties last named? But do the special findings show that it 
is land, and not a part of the lake, which is next to the 
2.04 acres of the area of this East fraction of the South 
East quarter of section 30? —If it had been intended by 
the special findings to state that it is absolutely land, and 
not lake, why was not the statement expressed in so 
many words? Or if it had been intended to say that the 
surveyor made a mistake in running the supposed meander 
line of the lake, so far as this fraction is concerned, why 
did not the special findings state that there was such mis- 
take? We must go back to the official plat of the survey 
of 1834. The special findings do not impeach its value nor 
its weight. They suggest that for a distance of ninety-one 
or more rods westerly from the meander line there is a 
certain character of “ growth appearing in the water at 
ordinary “and high stages,” that is, “a growth of reeds 
and “coarse or swamp grass,” and that the point at which 
the open water of the lake nearest to said East frac- 
tion ceases and marsh grass begins, is several rods north 
of the south line of section 30 (Transcript, 58); yet 
this does not well show that John A. Clark was in error 
in his survey of 1834 in treating that which is now shoal 
or low lying strand as a part of the lake. 

Is there any reason to suppose that such reeds and grass 
were growing in 1834? Are the boundaries of the tract 
to be determined by the change of circumstances, that 
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becoming beach-like in the course of fifty years which 
was at the beginning of that time a part of the open lake? 

We cannot infer that the learned Circuit Judge found 
any mistake in the official plat, since he did not so declare. 
Nor is it probable that he was of the opinion that such 
mistake, if any, was subject to be corrected through the 
action of Commissioner Burdett in ordering and approv- 
ing the survey by Alexander Wolcott in 1874 of the en- 
tire lake bed. 


It is clear as the sunlight that Commissioner Burdett 
did not order a survey for the purpose of correcting the 
old one, and that there was no pretense of any mistake 
in the old survey. Besides, it is clear that the only 
object of the Wolcott survey was to appropriate the lake 
bed, it being claimed by Commissioner Burdett to be the 
property of the United States. The true question, there- 
fore, is, whether the defendant has appropriated it right- 
fully as against the plaintiff, and such appropriation is ab- 
solutely without legal right unless it be determined that 
the proximity of the lake to the land surveyed was, in 
this instance, an absolutely immaterial fact, and that the 
meander of the lake kept it scot free from any claim 
to either small or large stnuosities extending be- 
yond the line of the meander. That is the point to be 
determined here, and it is an afterthought or evasion to 
say that any land which happens to be between the line 
of meander and the open lake was subject to be appro- 
priated by the United States or any one claiming under 
Alexander Wolcott’s survey of the lake bed. 


Why did his Honor speak of a “marsh growth of 
“ reeds or coarse or swamp grass growing in the water,” 
etc., next to this fraction, and of the open lake being some- 
what north, etc.’ Will it be said that it was a matter of 
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doubt at -the time of the trial whether there was open 
lake next to this tract? What difference would that 
make? Was it not a part of the lake in 1834: a part, 
that is to say, of such a lake, “subject to fluctuations 
“ alike from the operation of the change of the level of 
“ Lake Michigan from storms, winds,” etc.’ (Transcript, 
58.) Even as elevations are marked on defendant’s « Ex- 
hibit 4” (Rec., 132), they are not such next to this frac- 
tion as would free the lands next to the meander from 
being submerged at periods of high water in the lake, or 
at any time when the water in the lake is more than two 
and two-tenths feet above datum. Practically the part of 
the bed supposed to intervene between the meander and 
the open lake, as represented in said exhibit, is less than 
three feet above datum, and the special findings show that 
“the extreme rise and fall of Lake Michigan is from five 
‘- feet above datum to one foot below datum.”  (Tran- 
script, 59.) The court thus practically showed that 
the water at two and two-tenths feet in this lake above 
datum will submerge this intervening coast, which 
at low stages of the water is marsh, having a growth of 
reeds and coarse or swamp grass. . Surely, some better 
reason must be found for making a meander line a line of 
boundary than a statement that there is “a growth of 
“reeds and coarse or swamp grass ” in the water. 


The special findings intimate that a supposed departure 
by Deputy Surveyor Clark in his survey along or around 
the margin of the lake in 1834, from a close contact with 
such margin, in pointing his compass and taking distances, 
is entitled to consideration. The exception from such 
contact, if we may repeat such exception, is supposed to 
have been in this, that the meander was “ across a certain 
“ ridge extending from the center of fractional section 20 
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“in asoutherly direction,” etc. (Transcript, 57.) The con- 
sequence of the surveyor having crossed the ridge in- 
stead of having traversed it, is more directly involved 
in Mitchell v. Smale, No. 167 on the docket of this court 
for this term; but we notice some features of this matter 
because of the prominence assigned to the same by the 
special findings, and also because of the error in general 
in the conclusions as to boundaries of lake shore proprie- 
tors in the judgment of the trial court upon the facts 
found. 


In Forsyth v. Smale, 7 Biss., 201, (cited above), where a 
gore of land extended into Lake George in Indiana, it was 
held by Judge Drummond that it would apparently pass to 
the shore proprietor whose lands were, according to the 
official plat, bounded by the lake. This was so held, al- 
though the lines supposed from the official plat to have 
been extended to the lake, would not, in fact, reach the 
same, and notwithstanding the fact that the meander of 
the lake ran across a gore or ridge of land, as in the 
present case as to the ridge described in the special ftnd- 
ings. 

In Shufeldt v. Spaulding, 37 Wisc., 665, a grant by 
the United States of certain fractional lots situated on a 
lake was construed, and was held to include an unsur- 
veyed gore or strip extending into the waters of the lake 
at a point in front of the fractional lots outside of the area 
of a quarter section if the lines were extended into the lake, 
the shore owner not being limited by a mere extension to 
regular limits of the lines of a quarter section. 

The Commissioner of the General Land Office had in 


that case directed a survey of the gore or strip; but it 
was not found that he could claim it for the government. 


44 


Here we should make a general observation again as 
to the statutes concerning surveys. The surveyor was 
ordinarily only required to mark section corners, running 
section lines only, and not the lines of smaller sub- 
divisions. He was not required to run lines through > 
the center of the sections, north and south and east and 
west. These would be drawn in the making up of the 
plat inthe Surveyor General’s office. Brown v. Clements, 
3 How., 650 (11 Lawyer’s Ed., 767), further explains the 
whole matter as to what such officer was todo. While 
that case was in some respects disapproved in Gazzam v. 
Lessee of Phillips, 20 How., 372 (15 Lawyer’s Ed., 958), 
the applicability of its suggestions in this regard is not 
impaired. Itis net, therefore, to be supposed that 
Deputy Surveyor Clark ran any of the lines of frac- 
tional south-west quarter of section 20. He made o- 
his survey without any reference to what area would be 
assigned to that fraction. The contents of that fraction 
would be estimated in the Surveyor General’s office. 
(Rev. Stat. U. S., § 2,395, clause 8, and § 2,396.) 


It was enough for deputy-surveyor Clark to return his 
field book, and then the Surveyor General was to cause 
therefrom a description of the whole land surveyed to be 
made out and transmitted to the officers who might super- 
intend the sales. (/b., 2395, cl. 8.) But according to 
Brown v. Clements, supra, it was the duty of the Sur- . 
veyor General to lay out each fractional section in such a ~ 
manner as to make entire quarter sections if the fraction 
would admit of it. His not doing so was explained by 
the lake boundary. 

The surveyor in running his line around the lake would : 
quite probably disregard slight sinuosities; for these he , a | 

‘was not attempting to display further than as to general 
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bearings, so that the area of the land might be determined 
with reasonable accuracy. 


Our general proposition ts that the oficial plat governs, 
and that it is not to be disregarded because of mistakes tn 
estimating quantities, nor because the meander line was 
not coincident with the shore, if such was the fact. 


This appears from LZverson v. City of Waseca, 
Minn., ; 46 N. W. Rep., 405. That case involved a 
question of title toland. The question was whether the 
purchaser from the government acquired title to the land 
beyond the meander line and to the shore of Loon Lake, 
or only to the meander line. In fact the meander line 
was run some distance front the shore of the lake, leaving 
several acres of dry land between it and the shore. The 
court said as to this land: 


‘‘We deem it to have been well settled by the decisions of 
this court, of the Supreme court of the United States and of 
other states, that under circumstances like those here presented, 
the title of the purchaser from the general government extends 
to the meandered lake or stream, although the meander line of 
the survey be found to be not coincident with the shore.” 
(Citing numerous authorities) * * * ‘ The title of the 
purchaser from the government was not limited by the errone- 
ously surveyed meander line.’’ 


Our case, as to the east fraction of the south east quar- 
ter of sectionZo, is a stronger one for the retention with 
that fraction of the land, if any, between the meander 
and the open lake than was the Minnesota case just cited; 
as the surveyor so clearly intended to give a lake front- 
age to this fraction. 


But let us look for a moment more at defendants’ Ex- 
hibit 4 (Rec., 130) to see what is thereby supposed to 
have been done by the surveyor in 1834 in running a mean- 
der line along the northerly margin of the lake. He did 
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not disregard the fact that there was a projection of land 
southwardly from the center of section 20 (which center 
he had not been required to mark.) But from a post on 
the section line between sections 19 and 20, on the margin 
of the lake (Transcript, 54), the meander line which this 
exhibit attempts to mark runs a little north of east, and 
then runs off towards the south-east, and striking the lake 
as shown in the exhibit in the north-west quarter of sec- 
tion 20, it runs through a part of the lake into this sup- 
posed ridge at a point which this exhibit reports as being 
2.4 feet above datum (this being below high-water mark 
in the lake); and then turning upon a course which is a 
little south of east runs for some distance before striking 
any point which would be above the level of the lake at a 
high stage of water. Tracing this line from this point 
east, it will be seen that there is but a narrow strip which 
is even now at as great an elevation ds 6 to 6.6 feet above 
datum, and this narrow strip alone would have been all 
that was probably susceptible of any survey. There 
is but a thread of land in the ridge above the lake level. 


Deputy Surveyor Clark was running through a marsh 
in which the water was from six inches to three and a 
half feet deep, in meandering along the northerly margin 
of this lake. (Transcript, 56; Rec., 116.) Suppose, 
then, that he did not take into the fullest consideration to 
which its merits entitled it, this ridge; yet, even as repre- 
sented it by defendant’s « Exhibit 4” (Rec., 130), it was 
but a narrow strip, but little of which would be above a 
medium stage of water in the lake. The red figures on 
the map, defendant’s “ Exhibit 4,” are said to show the 
elevations above datum, and where they are lower than 
three feet, as is the case except as to a comparatively 
small part or thread in the center of the strip, it will be 
covered with water at some stages of water in the lake. 
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No. 5. 


Outline sketch of ridge jutting into the lake from near the center of 
Section 20; water at three feet above datum, according to Defendant’s 
Exhibit 4. (Lake called Woif Lake in application for survey of 1874; 
part west of ridge, now called Hyde Lake.) 
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No. 6. 
Outline sketch illustrating the ridge extending into the lake from 
near the center of Section 20; water at five feet above datum, according 
to Defendant’s Exhibit 4. 
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Water at 5Feet above datum 
EtmIlsland submerged 
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wer. The lake was called Wolf Lake in the application for the 
4 © heehee is now called ashe Lake. 
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breced 

! ing show how 
the ridge would be submerged when the lake is at three 


Diagrams or maps No.’s § and 6 


and five feet respectively above datum. 


While said Defendant’s « Exhibit 4” is not accredited 
in the special findings, save as to a part of the description 
thereon of the ridge, it may well be doubted whether it 
shows that Deputy Surveyor Clark ought to have de- 
viated in the meander of the lake further than he did de- 
viate from an easterly course towards the south when he 
approached this ridge from the west. He could not 
haye supposed that a further deviation would take in 
land enough to justify the expense of a survey. 


The Government was looking to the settlement of the 
public lands, and was arranging for their sale, and no one 
would have been expected to settle upon the narrow 
thread of land which the deputy surveyor is supposed to 
have run over when, as his field notes state, he passed 
along the northerly margin of the lake. Can any instruc- 
tions to surveyors in the printed manual, or otherwise, be 
found that would have required the surveyor to run from . 
the northern point to the southern point, wherever that 
was, of this ridge? Von constat, the ridge was but a 
thread at the most, or submerged, at the time of 
the survey of 1834. The pretense that the non-survey 
or non-estimate in the surveyor-general’s office of this 
narrow strip of land can control the patent, is the veriest 
afterthought. It is brought up for the purpose of sus- 
taining a survey which was illegal. The thought that 
such a small omission by Deputy Surveyor Clark, or in the 
action in the Surveyor General’s office in estimating quan- 
tities, should have any control, or should enable the Com- 
missioner of the General Land Office to claim the lake, 
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is of a farcical order. The snrvey of 1874 was not of 
omitted lands, but it was a survey of what was styled 
Navigable Lake in the survey of 1834. 


IT]. 


THe Evipence RECEIVED FOR THE DEFENDANT WAS 
IMPROPER, AND SHOULD Not Have AFFECTED THE 
PLAINTIFF’s RIGHTs. 


If the meander of the lake in 1834 did not define a 
fixed boundary line, the same in fixedness as the side lines 
north and south and east and west in marking subdivisions, 
or if the United States did not reserve the lake in selling 
the lands according to the official plat of the survey, the | 
claim set up by the defendant had no support, and this 
evidence based upon it should not have been received. 


It has been stated at some length in considering “ Ex- ! 
hibit 4” (Rec., 130), and the supposed official plat of the 
survey of 1874 (Rec., 132), and also in referring to the 
suggestions in the special findings as to the surveyor hav- | 
ing run his meander of the lake in 1834 and 1835 across 
acertain ridge. The decisions in the General Land 
Office and by the Secretary of the Interior, in support of 
the survey of the lake which was approved by Commis- 
sioner Burdett, December 31, 1874, signify only that 
Mrs. Hardin might have appealed from the order approv- 
ing such survey, and that not having so appealed 
(Transcript, 99), she must have “ her remedy in court.” 
(Transcript, ror.) The United States’ officials could not 
arbitrarily dispose of Mrs. Hardin’s rights as a riparian 
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proprietor. 
Acting Secretary Bell of the Department of the In- 
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terior, in thus stating the matter, recognized the fact that 
if the survey of 1874 was illegal, Mrs. Hardin should 
have aremedy. He said, “if the survey was illegal and 
* unauthorized, as alleged, the courts in a proper case 
| “can so declare.” (/0.) 


; These decisions by the Commissioner of the General 
Land Office and Department of the Interior should have 
no weight in this proceeding, nor should they have been 
received in evidence. Zhe potnt made in the fourth 
assignment of errors ts well taken. 


Lindsey v. Hawes, 2 Black, 535, supra, and cases there 
cited, show that the regulations and decisions in the Gen- 


eral Land Office do not oust the jurisdiction of the courts 


| of justice. 

It is true that some proceedings became necessary on 
account of the functions assumed by Commissioner Bur- 
dett in ordering a survey of the lake. This encouraged 

: individuals to invade the lake, or encamp upon it. But 
the official action could not reach the dignity of a judicial 
determination. It only amounted to an assertion of a 
claim in behalf of the United States to the lands supposed 
to have been discovered by the survey of 1874. 


It was, however, largely a contest between the officials 
and third parties, and Mrs. Hardin was not formally a 
party to it. 

Commissioner Burdett’s theory as to the right of the 
United States to dispose of the entire lake bed brought 
| forth a large spawn of claimants. A veritable hydra 
: sprang up, like the fabled hydra in Lake Lerna, and it 
soon became necessary for one of the Commission- 
. Ba er’s successors, Mr. Williamson, to prove himself a Her- 
cules in decapitation. He first armed himself with the 
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order of Mr. Burdett, of December 31, 1874, approving 
uf the survey by Alexander Wolcott, and bade defiance 
in the name of the United States. 


What slaughter this fatal club accomplished, is told in 
a letter from Commissioner Williamson of February 12, 
#878. (Transcript, 79-92.) 


The Illinois Central Railroad Company claimed a part 
vf the new lands, as having become vested under the act 
of September 20, 1850, granting lands to the State of 
Illinois, to aid in the construction of a railroad from Chi- 
cago to Mobile. The State of Illinois and the county of 
Cook also set up claims under the Swamp Land Act of 
September 28, 1850. Those parties, as well as some 
who presented themselves with Porterfield scrip and 
Sioux half-breed scrip, were routed by the officer, who 
tendered the lands to certain squatter claimants, or pre- 
emptors and homesteaders. (/0., 90,91.) The result 
was, that Commissioner Williamson allowed the entire 
lake bed to be parceled out between such pre-emptors 
and homesteaders, through whom the defendant claims. 


What appearsto have been the reasoning for such 
action in the Land Office? 


It was that these lands constituted the bed of what was 
known as Wolf lake, shown by the survey of the town- 
ship in 1835 as a “navigable lake”; that application for 
the survey of the lands within the lake limits was made 
under a circular issued from his office July 13, 1874; that 
@ survey was thereupon made, and was approved De- 
ae cember 13, 1874, and that on the oth of January, 1875, 

: _ a copy of the plat of such’survey was sent to the district 
_ officers at Springfield with instructions to notify all claim- 
ants for the lands of a day set for hearing testimony re- 
garding such claims, etc. (Transcript, 79.) 
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In respect to the claim of the Illinois Central Railroad 
Company, he held that this land was not in existence at 
the date of the grant to the State of Illinois under the act 
of September 20, 1850; that meanders of what was 
termed a “navigable lake”’ covering the lands in con- 
troversy, were run in 1834 and 1835; that his office had 
been so far governed by the plat constructed from that 
survey, in disposing of the lands in the township; that 
the first evidence presented to his office of the existence 
of the lands within the limit of such a meandered lake 
was found in the affidavits. of Franklin A. Cleaveland 
George A. Rowe, Chester B. Rushmore and Alice A. 
Condit, presented August 19, 1874; and that although it 
was possible that at the date the railroad land grant set 
up by the Illinois Central Railroad Company became 
effective, there was between the actual borders of the 
lake and its borders as laid down in the survey of 1835, 
a small strip of timber, yet the testimony as to the width 
of this strip in 1850 was so conflicting that it was not 
practicable, in the Commissioner’s view, to determine, 
even approximately, its area in section 20 in 1850. 


By like reasoning he disposed of the claims of the State 
of Illinois and county of Cook, and suggested in regard 
thereto a failure to’show that the plat of 1835 did not cor- 
rectly represent the boundaries of the land in 1850, and 
also a failure to establish the swampy character of the 
land in 1850. He, however, used a decision by the 
Department of the Interior as disposing of the claims 
under the Swamp Land act. That decision was stated 
as follows: “As long ago as November 20, 1855, the 
« Secretary of the Interior decided that the State of Illi- 
«« nois was not entitled to swamp lands under the grant of 
«« September 28, 1850, in either odd or even numbered 
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“ sections, within the six miles limit of the railroad land 
“grant.” (Transcript, 82.) 


These rulings of the Commissioner presented the idea 
that said acts of September 20 and 28, 1850, operated as 
grants 1m presenti, and did not operate as to lands, such 
as were those in this lake bed, which were subsequently 
to those dates brought into existence as lands by the re~- 
cession of the water covering the same. (Tran- 
script, 82.) 

Later, to wit: on the 4th of May, 1880, Mr. Secretary 
Schurz, of the Department of the Interior, affirmed the 
ruling of Mr. Commissioner Williamson, and held that 
the order of December 31, 1874. approving the survey, 
was not then subject to be disturbed, because it was an 
accomplished fact, «« ordered, begun and executed under 
“a former administration.” (Transcript, 92-3.) 


The logic of these official decisions would defeat the 
survey of lands within the limits of the lake. 


Liv. 


THE PLAINTIFF WAS, EY THE SPECIAL FINDINGS, ENTI- 
TLED TO A FULL RECOVERY, AND SHOULD NOT HAVE 
BEEN LIMITED TO THE LOW-WATER LINE IN RESPECT 
TO ANY OF THE TRACTS. 


The facts found would give the shore proprietors rights 
in exclusion of the United States, since the United States 
did not reserve the lake when it made sales according to 
the official plat of the survey of 1834 and 1835; and if, 
as Commissioner Williamson held, the waters of the lake 
receded or evaporated after the United States parted with 
its title to the lands on the shore, the right of accretion or 
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reliction gave to the shore owners proprietorship over the 
new lands. The fluctuation of the «’aters, as stated in 
the special findings, would raise the question whether 
there have been permanent relictions. But if there were 
such, they belonged to the riparian proprietor: Warren 
v. Chambers, 25 Ark., 820; S. C., 4 Am. Rep., 23. The 
case just cited is fully for us, both as to our having the 
lake for a boundary, and as showing title in us as to the 
land outside of the meander line; and we shall again re- 
fer to it as a case pertaining to riparian rights of lake 
shore proprietors. As was stated by Chancellor Kent, 
speaking of the riparian right upon rivers: 

‘It would require an express exception in the grant, or some 
clear and unequivocal declaration, or certain and immemorial 
usage, to limit the title of the owner * * * tothe edge of 
the river. Where a stream is used in the grant as a boundary 
or monument, it is used as an entirety to the center of it, and. 
to that extent the fee passes. *- * * If soil be formed by 
islands or relicted out of the sea or a river, by slow and im- 
perceptible accretion, it belongs, in the ease of the sea or navig- 
able rivers, to the sovereign; and in the case of rivers not navig- 
able, in the common law sense of the term, or above where the 
sea ebbs and flows, it belongs to the owners of the adjoining land. 

* * * Each proprietor is entitled to a larger or smaller 
propcrtion of the alluvial formation and shore, line, according to 
the extent of his original line and the shore of the river.”” (3 
Kent’s Com., 428.) 

This was the law of the United States, and of the 


State of Illinois. 


As was held by this court in ‘ones v. Foknston,. 18 
How., 150 (15 Lawyers’ Ed., 320): “The calls in the 
«“ deed having reference to the official plat, furnished the 
“necessary data for the location.” * * * The 
“ water line, though it may gradually and imperceptibly 
“ change, is just as fixed a boundary in the eye of the law 
“as ‘a permanent object,’ such asa street or a wall.” 
Here, as in that case, the lake to which the surveyor 
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extended the side lines, and which was represented on the 
official plat as a boundary, should be held to be the true 
boundary. The plaintiff is carried by the patent to it 
because, as Mr. Justice NELSON said in that case, “the 
calls given in the deed required “ that the side lines should 
“ be thus extended.” We may add, as the same learned 
Justice said, “ Any alluvial accretions since the date of 
“ the deed would belong to the plaintiff as owner of the 
* adjoining land.” 

Of course, we substitute here patent for deed as used 
in that case, and as to calls refer to the field notes. The 
principle holds that the plaintiff would be carried as far 
as the new made land extended, or each riparian pro- 
prietor would be entited to his proper share. 


In County of St. Clair v. Lovingston, 23 Wallace, 46, 
(23 Lawyers’ ed., 59), affirming a judgment of the Su- 
preme court of Illinois, it was held, as toa tract of alluvial 
land on the Mississippi river, that the right to it was: 


** An inherent and essential attribute of the original property. 
The title to the increment rests in the law of nature. It is the 
same with that of the owner of a tree to its fruits, and of the 
owner of flocks and herds to their natural increase. The right 
is anatural, notacivil one. * * * The owner takes the 
chances of injury and of benefit, arising from the situation of 


the property.” . 

Mr. Justice Swayne, in delivering the opinion of the 
court in that case, declared principles which fully entitle 
us to the position of riparian proprietors. He referred to 
the survey in that case, thus: | 


* Tt will be observed that the beginning corner is on the bank 
of ariver. The second corner is a point inthe river. The line 
between them is a straight one. Where the course as described 
would have fixed the line, does not appear. There was an 


oS “ obvious benefit in having the entire fronts of the land extend 
to the water’s edge. There was no previous survey or owner- 
_ ship by another to prevent this from being done. No sensible 
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reason can be imagined for having the two corners on the river, 
and the intermediate line deflect from it. Under the circum- 
| stances, we cannot doubt that the river was intended to be 
made and was made the west line of the survey.”’ 


| The facts as quoted are the facts in this case, saving 

> only that a river is referred to in the quotation, while in 

: this case it was a lake, to which the surveyor ran in ex- 
tending the side lines. 


Mr. Justice SWAYNE in the same case said: “A call 
“for a natural object as a river, a spring, or even a 
‘marked line, will control both course and distance. 
«# * * Artificial and natural objects called for, have 
“the same effect.” 


The reasoning of the opinion is very apt and complete 
in its application to the present case. 


iy _ According to the decision just quoted the boundary of 
the plaintiff’s land under the patent was the lake, and the 
yrant extended to the centre of the lake. The plaintiff 

: was therefore a riparian proprietor, and the accretions 
belonged to her, as the Supreme court of Illinois sug- 
gested in Hfouck v. Yates, 82 lil., 182, supra, « both by the 
«common and the civil law.” 

The Commissioner might, also, very well have said 
that the gram by the United States to John Holbrook 
was to be construed most strongly against the grantor. 

When the United States surveyed the lands on the 

, border of the lake and granted the same, its proprietary 
| rights were at an end. 


— 


No indication of intent on the part of the United States: 
to reserve to itself the lake afver the survey of 1834 can 
be gathered from the plat of that survey; for the use of 
word “ navigable lake ” on the plat would rebut such in- 
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tent, since if the lake had in fact been navigable, an at- 
tempt at reservation by the United States would have 
been nugatory, according to the well understood doctrine 
of the rights of the State in respect to navigable waters: 
Pollard v. Hagan, 3 Howard, 212; S. C., Book 11 Law- 
yers’ ed., 505; Martin v. Waddell, 16 Pet., 410; S. C., 
Book 10 Lawyers’ ed., 1,013. The use of the word 
“‘ navigable ” could not add to the tile or proprietary in- 
terest of the United States. 


Hence the law on this subject would not be overcome 
by the suggestion of Mr. Secretary Schurz in his com - 
munication of May 4, 1880, where he speaks of a portion 
of the township having been surveyed in 1834, and says 
of the survey that it embraced said “ tracts as a part of a 
navigable lake.” (Transcript, 92.) We should add that 


he seems to have been in error tn supposing that the sur- 
vey of 1834-5 was of but part of the township and left 
any lands unsurveyed therein. In fact the whole fractional 
township was surveyed, and no notice was given by the 
government on the plat or otherwise, as to any tracts be- 
‘Ing reserved. 


When we consider, as is found, that the lake was not 
in fact navigable, a presumption of reservation by the 
United States when it sold the bordering lands has no 
better lodgment in the papers nor in the facts; for use of 
the lake would be supposed to be incident to the pro- 
prietorship of such bordering lands, giving righis to the 
plaintiff, not less but greater than if the lake had in fact 
been navigable. 7 


In neither aspect of the case does there appear to have 
_ been any expressed interest of the United States to reserve 
the lake when the lands abutting it were sold. 


~ 
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Where did the proprietary right to the lake bed rest 
after the survey of 1834, and the sale by the United States 
of the bordering lands? Tf it rested in the plaintiff, the 
special findings do not support the judgment. 


V. 


SUCH PROPRIETARY RIGHT WAS IN THE PLAINTIFF, AS 
TO A PROPER PROPORTION OF SUCH LAKE BED. 


Whether we consider that the State of Illinois 
has, by statute, declared that “the common law 
“of England, so far as the same is applicable 
*and of a general nature,” shall, together with 
certain statutes of the British Parliament, * * * be 
the rule of decision, etc. | Rev. Stat. Ill., Sec. 1, C. 28), 
or whether we take the common law as binding upon the 
United States as concerning the sovereignty of the State 
in a case of this character, or as defining the effect of a 
grant by the United States of lands within the State of 
Iilinois, we shall in either case be led to the conclusion 
that the United States did not reserve any part of the 
lake to itself when it sold the bordering lands. 


On this subject PoMERoy im 4is work on RIPARIAN 
RIGHTs, page 46, par. 32, says: 


‘* Over the public domain within a state, and the innavigable 
streams and lakes situated thereon, the United States has, there- 
fore, only the rights of a proprietor. * * ™* Also an innavig- 
able stream or lake lying within the public domain, is a part 
and parcel of the land itself, inseparably annexed to the soil, 
and the use of it is an incident to the soil, and as such passes to 
the patentee of the soil from the United States.” 


The ‘official plat gave the lake as a boundary of our 
lands. The field notes show that the side lines were 
extended to the lake. The patent granted the lands ac. 
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cording to the official plat of such survey. This being so, 
our rights as shore proprietors carry us to the center of 
the lake. Therefore, Commissioner Burdett was in 
error in supposing that he was authorized to order a 
survey of the lake. The survey infringed upon our rights. 


It is as if our land had been bounded by a non-navi- 
gable stream represented on the plat, or referred to in the 
field notes as the object to which the surveyor extended 
the side lines. We have seen that it is a general rule in 
such case that it requires an express exception in the 
grant, or something equivalent to such exception, to limit 
the owner to the edge of the water. (3 Kent’s Com., 
* 428.) 

‘** To rebut the general presumption there must be something 
in the language of the grant indicating an intention to exclude, 


or something in the subject-matter or the surrounding circum- 
stances, from which such intention may be reasonably inferred.” 


Elphinstone on Interpretation of Deeds, 
182-3, citing English authorities. 


In Howard v. /ngersoll, 13 How., 381, 421 (Book 14 
Lawyer’s ed., 789, 206), which involved a question of 
boundaries, this court, by Mr. Justice NELson, said: 


“Grants of land bounded on rivers above tide wa.er, or 
where the tide does not ebb and flow, carry the grantee to the 
middle of the river, unless there are expressions in the terms of 
the grant, or something in the terms taken in connection with 
the situation and the condition of the lands granted, that clearly 
indicate an intention to stop at the edge or margin of the river. 
There niust be a reservation or restriction, express or necessarily 
_ implied, which controls the operation of the general presump- 
__ tion, and makes the particular grant an exception.” 


The principle is applicable to this lake. It has been 
_ enforced in many pertinent cases. 


: It was recognized by Judge Drummond in Forsyth vy. 
_ Smale, 7 Bissell, 201, heretofore cited herein. The right 
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of the purchaser of public lands to take to the center of a 
lake was also afirmed. 

By the act of Congress of May 18, 1796, it was enacted 
that * In all cases where the opposite banks of any streams 
‘not navigable belong to different persons, the stream 
“and the bed thereof shall become common to both.” 
Sec. 2,476, Rev. Stat. U.S; 1U.S. Stat. at L., 468. 


As to grants in general, this court, by Mr. Justice Ca- 
tron, in ones v. Soulard, 24 How., 41, (16 Lawyers’ 
ed., 604.) fully recognized the doctrine that: 


‘From the days of Sir Matthew Hale to the present time, all 
grants of land bounded by fresh water rivers, where the expres- 
sions designating the water line are general, confer the proprie- 
torship on the grantee to the middle thread of the stream, and 
entitle him to the accretions.” 


And this rule was applied by the court to a tract of 
land on the Mississippi river. It was held that the size 
of the river should not alter the rule. 


In a late case, that of Lembeck v. Nye, 47 Ohio St.; 8. 
C., 4 Lawyers’ Rep. Anno., 578, the Supreme court of 
that state, by Mr. Justice Brapvey, declared: 


‘«In this State, where the rule is so firmly established that a 
boundary on a running stream carries the land to the middle or 
thread thereof, principles of analogy afford strong grounds for 
applying it to non-navigable lakes. ‘The main reasons for the 
rule in one case apply equally to the other. The existence of 
‘strips or gores’ of land along the margin of non-navigable 
lakes, to which the title may be held in abeyance for indefinite 
periods of time, is as great an evil as are strips and gores of land 
along highways or running streams, The litigation that may 
arise therefrom after long years, or the happening of some un- 
expected event, is equally probable, and alike vexatious in each 
of the cases, and that public policy which would seek to pre- 
vent this bya construction that would carry the title to the 
centre of a highway, running stream or non-navigable lake that 
may be made a boundary of the lands conveyed, applies in- 
differently, and with equal force, to all of them. It would 


seem, also, that whatever inference might arise, from the pre- 
pang 
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sumed intention of the parties, against the reservation of the 
land underlying the water, would be as strong in one case as in 
either of the others.” 


In Bristow v. Cormican, Law Reps., H. L., Vol. 3, p- 
641, decided in 1878, the right of fishery in Lough Neagh 
was involved. That is the largest inland lake in Great 
Britain, and one of the largest in Europe, being from four- 
teen to sixteen miles long, and six to eight miles broad, 
and containing nearly 100,000 acres, with numerous isl- 
ands of small and large area. The decision shows what 


of such inland lakes. 


Lord BLACKBURN said, page 665, ef seg.: 


‘* The property in the soil of the sea and of estuaries and of 
rivers in which the tide ebbs and flows is prima facie of com- 
mon right iu the crown. But the property of dry land is not of 
common right in the crown. It is clearly and uniformly laid 
down in our books, that where the soil is covered by water, 
forming a river in which the tide does not flow, it is of common 
right to belong to the owners of adjacent land, and there is no 
case to show that the crown 1s of common right entitled to land 
covered by water where the water is not running water, forming 
a river, but still waterforming alake. * * * Itis necessary 
to decide whether the crown has of common right a prima facie 
title to the soil of the lake. I think it has not. I know of no 
authority for saying it has, and I see no reason why it should 
have.” 


In Liershe v. Davis, 53 Mich., 383, Mr. Justice 


CHAMPLIN, speaking for the court, made citations from 
the case in the House of Lords just now cited, and said: 


“The holding that the crown does not of common right, 

oiary facie, own the title to the soil under the waters of an in- 

lake leads necessarily tothe other conclusion that such soil 
belongs to the riparian proprietor.”’ 


____ The law of Scotland on the same subject was declared 
ae in Mackenzte v. Bankes, 3 H. L. & Priv. Council, Pt. 2, 
ea Pr a Lonp SELBORNE, p. 1338, 2., said: 


is the common law of England as to the proprietorship . 
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* Under titles such as those by which both the competitors in 
the present case hold (and when nothing turns upon any evi- 
dence of exclusive possession), the entire lake, if surrounded by 
the land of a single proprietor, belongs to that proprietor as a 
‘pertinent’ of his land. If there are more riparian proprietors. 
than one, it belongs, ratably, to them all. So far as relates to 
the so/um or fundus of the lake, it is conside’ed to belong in 
severalty to the several riparian proprietors, if more than one; 
the space inclosed by lines drawn from the boundaries of each 
property, usgue ad medium filum aquae being deemed appurte- 
nant to the land of that proprietor, exactly as in the common 
case of ariver. But, for reasons which may be presumed to be 
founded in part, if not wholly, on the irregularity of configura- 
tion frequent in lakes, this ex adverse rule is not extended, by 
the law of Scotland, to these rights (such as boating, fishing and 
fowling), which are exercised in, or upoa the surface o:, lake 
waters. ‘These are to be enjoyed over the whole water space, by 
all riparian proprietors in common, subject (if need be), to ju- 
dicial regulation.’’ 


The right of fishery, of which those cases treat, is not 
a mere easement, but is a property right of the shore pro- 
prietor. Cobb v. Davenport, 33 N.J. (Law), 223; Beck- 
man v. Kreamer, 43 lll., 427. 

This was so at common law, though some modifica- 
tions of the right arose in early times in the Plymouth 
and Massachusetts Bay Colonies. Cole v. Hastham, 133 
Mass., 65. 

The rules of the common law on this subject are well 
stated by Depue, Justice, in Coté v. Davenport, 32 N. J. 
(Law), 369; S. C., 33 N. J. (Law), 223. In that 
case the plaintiff claimed an exclusive right of fishing 
in the waters of Green lake or pond, a natural in- 
land body of fresh water three miles long and one mile 


in width, and of sufficient depth to float large vessels. 


The defendant insisted that the plaintiff acquired no title 
to the /ocus in guo because the title to the lands under the 
waters of the pond was in the state of New Jersey. The 
court by Mr. Justice Depus, said, page 378 of 32 N. J. 
(Law): 
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‘* The policy of the common law is to assign to everything 

capable of ownership a certain and determined owner, and for the 
preservation of peace and the security of society, to mark by 
certain izdicia not only the bounda ies of such separate owner 
ship, but the line of demarkation between rights which are held 
by the public in common and private rights. * * * In pur- 
suance of this policy, by the common law all waters are divided 
into public or private waters. In the former thé proprietorship is 
in the sovereign, in the latter in the individual proprietors. The 
title of a sovereign being in trust for the benefit of the public, 
the use, which includes the right of fishing and of navigation, 1s 
common. The title of the individual being personal in him 1s 
exclusive, subject only to a servitude to the public for purposes 
of navigation, if the waters are navigable in fact. * 
The conclusion is that the title to the soil under Green pond (in 
which there was no evident flow of tide, and which was 
therefore a private water), was in the plaintiff, and not in the 
state, and that the plaintiff acquired title to the bed of the pond 
by the grants under which he claimed, and might maintain an 
action of trespass for entering upon the waters or fishing there 
in.” 


The court said, page 379, that: 


‘* All the cases in which waters above the ebb and flow of the 
tide, such as the great inland lakes and the larger rivers of the 
country, are held to be public in any other sense than as being 
subjected to a servitude to the public for purposes of navigation, 
are confessedly a departure from the common law.” 

As shore proprietors we should be allowed the usual ad- 
vantages given to such proprietors whose lands border in- 
navigable streams. That it should be Supposed that it was 
the purpose of the United States to reserve lands covered 
by the waters of the smaller lakes, retaining the empty title 
thereto in order eventually to dispose of them, would be 
to suppose something inconsistent with the common rights 
of the States, and the citizens thereof, and especially in- 
consistent with the policy declared by the acts of Con- 


als who were invited to purchase the lands on 
s of such lakes, expecting some benefit from 
J well as from the small fractions purchased. 
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An express reservation by the government of such lakes 
in making sales of lands on their borders would be the 
very least that could be expected to sustain the theory 
under which this lake was surveyed in 1874. It would be 
a great inroad upon common law rights to adopt the prin- 
ciple that the United States, under its general grants of 
lands bordering on innavigable lakes, or non-navigable 
streams, any more than in respect to grants of lands 
bordering on the sea and our great lakes, retains the right 
to the bed from which the waters may subside; and yet 
such was the theory on which the survey of 1874 was 
ordered. It was not that there was any special reserva- 
tion by the United States, nor that any notice had been 
given to those who purchased lands bounded by the lake 
that the United States was setting up such a claim of pro- 
prietorship to the lake. Such a claim could not have 
been anticipated. Its discoverer had not made the inven- 
tion public. It was a novelty in 1874, and is still 
such a novelty that no just legal reasoning can sustain it. 
This lake was a private water. When the lands bordering 
upon it were sold the government had no remaining inter- 
est entitling it to act as naked trustee for anybody in re- 
spect to its bed, and had no authority, any more than a 
foreign nation would have had, to take away the lake bed, 
or the right of fishery, or the right to other benefits inci- 
dent to shore proprietorship. 

The question before us ts, what is the common law right 
of a proprietor whose lands border upon a small inland 
lake, when common law rules, pure and simple, and free 
from any restriction whatever, are to be applied? 
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The /ocus tn guo is ina State wherein such common law 
principles completely prevail. The findings show the 
boundary to be on the lake. This is confessedly so as to 
two of the tracts, and the statement as to those carries 
with it the same conclusion as to the other or third tract. 
The proof of shore proprietorship admitted as to two 
tracts gives the same right in respect to the other. 


Well considered cases applying common law doctrines, 
have given such shore proprietors gores and jutting 
lands enlarging areas beyond the largest congressional 
subdivisions. Shufeldt v. Sprulding, 37 Wisc., 665, supra, 
is such a case, allowing the shore proprietor a gore of 
land in the lake outside of the legal subdivision if ex- 
tended by the usual lines. 


The point of decision in Middleton vy. Pritchard, 3 
Scam., 510, the leading case in Illinois in regard to 
riparian proprietorship, was, that under a grant from the 
United States of lands on the Mississippi river, the rights 
of the riparian owner extended to the center thread of the 
current. The plaintiff was therefore held to be entitled 
to recover for trespass upon an island, the area of which 
was not estimated in the survey. It was said: 


’ 


“The consequence "’ of the doctrine of the common law is, 
‘that all grants bounded by a river not navigable by the com- 
mon law entitle the grantee to all islands between the main land 
and the center thread of the current.” 


Other expressions of the court in that case are quite 
apposite, as for example, the follewing: 


“ The grant is to be taken most strongly against the grantor. 

* * * We feel bound to construe grants by the government ac- 
cording to the principles of the common law, unless the govern- 
_- ment has done some act to qualify or exclude the right. * * * 
The United States have not repealed the common law as to the 
interpretation of their own grants, nor explained what interpreta- 

in or limitation should be given to, or imposed upon the terms 


of the ordinary conveyances which they use, except in a few 
special cases; but these are left to the principles of law and rules 
adopted by each local government where the land may lie. We 
have adopted the common law, and must, therefore, apply its 
principles to the interpretation of their grant.’’ (/6., 520-1.) 

The learned justice who delivered the opinion used lan- 
guage which would indicate that the court intended to lay 
down a principle which would be equally applicable to all 
waters which were not navigable at the common law. 
He employed the phrase “stream or water” in earlier 
parts of the opinion, as a matter of indifference. 


In a note to 3 Kent’s Com., 427, note (d), strong com- 
mendation of the opinion from which we have just quoted, 
is expressed, as also of the opinion in Mforgan v. Reading, 
3 Smedes & Marsh., 336. The note says: 

‘‘ These decisions in the courts of Illinois and Mississippi are 
highly creditable to their learning and independence ; and it is 
consoling to meet with such frank and manly support of the 
binding force of the common law, on which American jurispru- 
dence essentially rests.” 

The same doctrine was applied by this court in ‘fones 
v. Soulard, 24 How., 41, (supra). 

It is believed that the principle has not been departed 
from in respect to lands bounded on any of our innavi- 
gable waters, save where the common law has not been 
held applicable thereto, or where grants have been af- 
fected by special conditions or considerations. 

It is true that as recently as when Judge Cowen pre- 
pared the note (a) to Ax parte Jennings, 6 Cowen, 536, 
commenting at large, and with deserved commendation, 
upon Sir Matthew Hale’s treatise De Fure Maris, consid- 
eration had been chiefly directed by the judicial mind to 
the rights of the crown or of the sovereignty and sub- 
ject respectively in respect to tidal waters and such as 


shore owners as was held adversely to us in this case 
_ ___ i the issuing of patents under which the defendant claims 
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were navigable under the rules of the common law- 

Hence, that note did not treat of lands bounded by fresh 

water lakes. The principal case pertained to a grant of 

land bounded on Chitteningo creek, and the Reporter 

delicately apologized for the length of his note. Much 2 © 
of what is therein stated is, however, pertinent to the 

matter now in hand. Some passages may, therefore, be 

quoted from that note: 


‘* Within the sense given by Lord Coke the party whose lands 
bound him by any words on a river, or its margin above tide 
water, owns, of course, without any express provision in the 
grant, usgue filumaguae. ‘he right isincident and annexed by 
law to his grant. * * * VTheright or property * * * is by 
the common law annexed to the particular capacity of the party, 
or to some property of which he is the owner. * * * Thus 
where one owns the shore of the river above tide, by grant from 
thestate, the common law (common right) annexes to his capacity 
as owner, the right of soil in the river wsgue flum aguae.’’ (1b., 


548. ) 


It will be well understood froma cursory review of the 
cases coocerning inland waters, and especially lakes, that 
particular colonies and States of our union have adopted, 
by legislation on the subject, a special policy as to such 
bodies of water, abridging in some measure the rights of 
the shore owners. Such special policy, however, we 
should here remark has not received legislative sanction 
in Illinois, and even where, as in Massachusetts for ex- 
ample, the State has held such bodies of water in trust : 
for the public, the dominion over them, while they have Sg 
remained waters, has not been so exclusive as against 


Acad 3 esirable, and necessary for the settlement of 
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this contention, that this court declare the principles by 
which the trial court should be guided upon a new trial. 
Of course, if we are right in the proposition that the 
United States did not make a reservation of the lake ir 
selling, as the defendant’s evidence, (Transcript 92; Rec., 
171), shows the government did sell, all the lands sur- 
veyed in 1834-5, the defendant cannot have a legal in- 
terest in the division of the lake, for his patents must be 
delared to be void. Yet while, with reference to further 
action, we suggest that the riparian proprietor’s rights ex- 
tend to the center of the lake, we trust that the court will 
pardon the presentation later of some observations as te 
the rules for apportionment between the shore owners of 
rights or property incident to the position of their shore 
lands. 


Some confusion has arisen in seme of the cases per- 
taining to the lands bounded on fresh water lakes other 
than the great lakes regarded as seas. Such confusion 
is probably attributable in the main to two or three 
influences or considerations. One of these is, that in 
Massachusetts and other New England States the com- 
mon law has not prevailed in respect to lands situated’on 
what are called great ponds. In Massachusetts, great 
ponds not appropriated before the colony ordinance of 
1647 to private persons, are public property, with some 
exceptions depending upon grants by the legislature or 
prescription : 


Hittinger v. Eames, 121 Mass., 539- 


Some courts which would have been expected to fol- 
low common law principles have overlooked this fact, and 
consequently have taken some of the Massachusetts or 
other New England cases as evidence of the common 
law in regard to this subject, and have therefore made 
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some departures which would rot have happened if the 
basis of those decisions had been observed. This seems 
to have been the case to some extent in the reasoning 
adopted by Judge Gresham in S/ate of /ndiana v. Milk 
tr Fed. Rep., 389. It was not, however, as we under. 

stand, at all necessary to decide in that case whether pro- 
prietorship of surrounding land would give ownership to 
any part of the bed of a natural non-navigable lake or 
pond. His Honor, Judge Gresuam, referred to Forsyth 
v. Smale, 7 Biss., 201, as sustaining the principle that a 
person might, by purchasing lands surrounding a small 
lake, ‘n view of its size and other circumstances, be held 
to own the bed. He suggested that each case depended 
largely upon its own facts. He then said: 


‘* While a general grant of land on a river or stream, non- 
navigable, extends the line of the grantee to the middle or thread 
of the current, a grant to a natural pond or Jake extends only to 
the water’s edge.’’ (/d., 395.) 


To the cases referred to by the learned Judge, in con- 
nection with this proposition, we will make reference 
later. None of them, we may here say, seems to be 
predicated on or declaratory of common law principles 
applicable to private waters of the innavigable order. 


We have said it was unnecessary to decide what would 
have been the rights of the persons who purchased from 
the State surveyed lots bordering on Beaver Lake. The 
case, as reported, was the decision of a demurrer to an an- 
swer which showed, in the opinion of the Judge, that the 
State of Indiana was estopped from claiming, as against 
Milk, any part of the lake involvedin that case. Therefore 

= was unnecessary to decide whether any part of the lake 
- passec to Dunn and Condit by grant from the State. All, 
re fore, that was said in the opinion as to the effect of 
ran otk lands bounded by a lake was unnecessary to 
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a decision of the case. The reason, also, for distinguish- 
ing lakes trom rivers, from the supposed difficulty of ap- 
plying to lakes the rule that the riparian proprietor takes 
to the center, will be found not to have application in fact, 
and especially will be found to be unsupported by the au- 
thorities where the best consideration has been given to 
the subject. 

State of Indiana v. Portsmouth Savings Bank, 106 Ind., 
435, depended upon facts peculiar to that case. It per- 
tained to lands within Beaver Lake to which the State 
of Indiana set up claim under the swamp land act of 
1850, or under an act passed in 1873. The purchase by 
Dunn and Condit, which came into consideration by his 
Honor Judge Gresham in the case cited a few minutes 
ago, received special consideration from the court. 
It was held that when Dunn and Condit purchased from 
the State, which was after the passage of the swamp 
land act of 1850, their purchase was of lands which had 
been surveyed, and which were at that time subject to 
be sold by the State officials, but that the lake bed was 
not then in a condition to be sold, and that such officials had 
no authority at that time to dispose of it. Also, that of 
this lack of authority Dunn and Condit were bound to 
take notice, and that the grant of lands by these officials 
was to be construed strictly. The special circumstances 
of the case limited the rights of Dunn and Condit and of 
their grantees to the several surveyed subdivisions 
bounded by the lake. It was the same, therefore, as if 
there had been an express reservation by the State of the 
whole lake bed when the State sold the lands which had 
been surveyed on the lake border. 


That the case last mentioned depended peculiarly on 
principles applicable to the swamp lands held by the State 
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appears from an express recital in the Opinion by Mr. 
Justice Zollars, where he said the court decided nothing 
in conflict with Hoss v. Faust, 54 Ind., 471, and Ridgway 
v. Ludlow, 58 Ind., 248, and Edwards v. Ogle, 76 Ind., 
302. 


The second of those cases applied the principles of 
shore proprietorship on non-navigable streams to a non- 
navigable lake; and such we understand to be the rule in 
indiana. 


Rice v. Stoner, 6 Lawyers’ Rep. Anno., 387; 5. C., 22 
N. Eastern Rep., 968, is an Indiana case, one of the 
latest on the subject, though we think that case requires 
some qualification as to which we wish to speak later. 


In Beckman v. Kreamer, 43 Ill, 447, the plaintiff 
showed a legal or equitable title to the lands bordering on 
alake. He brought suit for a violation of his exclusive 
right of fishery inthe lake. The court, by Mr. Justice 
BreEess, said: 


‘** By the common law a right to take fish belongs so essen- 
tially to the right of the soil of streams or bodies of water 
where the tide does not ebb and flow, that if the riparian pro- 
prietor owns upon both sides of such stream no one but himself 
may come upon the limits of his land and take fish there; and 
the same rule applies so far as his land extends, to wit: to the 
thread of a stream where he owns upon one side only. Within 
these limits, by the common law, his right of fishing is sole and 
exclusive , unless restricted by some local law or well established 
usage of the State where the premises may be situate.”’ 


Washington Ice Company v. Shortaill, 101 Miinois, 46, 

was a suit by a riparian proprietor for damages for re- 

moving ice from the bed of the Calumet river at a point 

where the plaintiff Shortall owned the shore on both sides. 

The court held him to be the owner of the bed of the 
_ stream, saying, 


cee 
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“ By the common law only arms of the sea and streams where 
the tide ebbs and flows are regarded navigable. The stream 
above the tide, though it may be navigable in fact, belongs to 
the riparian proprietors on each side of it to its center, and the 
only rights the public has therein is an easement for the purposes 
of navigation.’’ 

‘*Chancellor Kent in his commentaries declares it as settled 


> that grants of land bounded on rivers« r upon low margins above 
tide-water, carry the exclusive right and title of the grantee to 


unless the terms of the grant clearly denote the intention to 
stop at the edge or margin of the river. * * * ‘This rule of 
the common law has been adopted in this State and is here the 
| settled doctrine.’’ 


‘ » the center of the stream, subject to the easement of navigation, 
| 


Mr. Justice Sheldon, who delivered the opinion, referred 
| . to various cases supporting the doctrine thus declared. 
Some of those cases we have already cited. 

The intimations given in Bristol v. County of Carroll, 
95 Il!., 84, are to the effect that the same rule would 
be applied to land situated on a non-navigable lake. Mr. 
i Justice Sheldon in that case, (/6, p. gt), suggests that 

the fee in alluvion would have belonged to the proprietor 
< of the land bordering on the lake, “if the patent had pur- 
“ ported to bound the land on the lake.” But the land was 


not found to have extended to the lake. 


The same state of facts existed in 7rustees of Schools % pr ln 

Schroll, 120 Ill, 509. In neither of the two cases. 
last named was the land found to be bounded by a lake. iy 
Of the latter case, it should be said that the expressions: 
used by the court as to principles applicable to convey- 
ances of land lying upon the borders of still lakes having 
no outlets, were unnecessary, not being called for by the: 
case. They were undoubtedly influenced by a failure to- 
observe the non-applicability to Illinois of the several. 
cases cited from the New England States and elsewhere.. 
Had the case called for a decision of the point, it is not to 
be doubted that the court would have reached a decision 
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consonant with common law principles, and more in con- 
formity with the suggestions made in Bristol v. County 
of Carroll, supra, and Beckman vy. Kreamer, supra. 


Among the cases so cited by Mr. Justice Shope od:ter 
dicta, are Seaman v. Smith, 24 Wll., 521, which re- 
lated to Lake Michigan; Wheeler v. Spinola, 55 N. 
Y., 377, which has not been followed in New York, 
and State of Indiana v. Milk, supra, which depended up- 
on other considerations. They are inapplicable to non- 
navigable lakes in states governed by common law rules 
on the subject. 


We invite attention to an article in the Central Law 
Fournal, for July 8, 1881, Vol. 13, page 1, contributed 
by Judge Cootey, and entitled: “The Title to Lands 
Under Fresh Water Lakes and Ponds.” He says: 


‘In surveying the public domain for the purposes of sale, 
the Government caused all (lakes and ponds) that were too 
large to be embraced within a single subdivision of a section to 
be meandered at the water line, and the dry land only was 
measured tor sale. The waters of many of these lakes and 
ponds are receding gradually, and some after a time disappear. 
3 nder these circumstance;, the question who owns the bed is 
__tbne of considerable importance in the Northwest, and is of in- 

“terest in other parts of the country, though not so likely else- 
here to become the subject of litigation. 

** So far as concerns fresh water streams the rule of the com- 
fmon law is clear and unquestionable. The owner of the bank 
pwns to the thread of the stream, subject to the public rights of 
havigation, and perhaps of fishery; and he may make of it any 
not inconsistent with the public easement. If there are 
| ads in the river, they belong to the owner of the bank on whose 
- of the center they lie; or if they divide the main channel, 

a ie will themselves be divided in ownership between the bank 


ae a. * * * If the bank owners do not own the bed 
~ of the stream, it wi'l be conceded that it is owned by the State. 
Whenever the United States was original owner, the right passed 

) ) the State on its admission to the Union, with the full rights 
e ‘totheeminentdomiin. * * * If the State owns 


as ‘sovereign merely under the eminent domain, it is to be 
reserved, as the right of navigation is for the common benefit 


rd ‘enjoyment of the people.” 


eae 
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Reviewing a number of cases, the writer referred to 
some in Massachusetts applicable to lakes and ponds, as 
depending upon the construction of the colonial rights 
| and ordinances. He also referred to cases in New York, of 
~ one of which we have spoken as not announcing the law 
as it is now held inthat state, Smth v. City of Rochester, 
92 N. Y., 463, not having been decided at the date of the 
article. Reference is also made to a Vermont case as 
having followed a New York precedent. Next the writer 
spoke of Seaman v. Smith, 24 lll, 521, (cited before), 
where land on Lake Michigan was held to be bounded 
by the line at which the water usually stands when free 
from disturbing causes; this being treated as the rule in 
that case because the lake was such that the rules that 
govern boundaries on the ocean were found to be the 
proper guides. 
Some further cases are then commented upon, and the 
learned author says (13 Central Law Journal, 4): 


‘*In Michigan it has been decided that the bed of those little 
lakes through which rivers flow, and which are in the nature of 
expansions of the rivers themselves, belongs tothe bank proprie- 

| tors, subject to the public rights therein. Judging from dicta 
in the decisions, it seems probable that the same rule would be 
| applied to all other lakes.” 


Passing towards the close of the article, it is said (/6., 
page 4): 

‘‘ If the bed is uncovered by the gradual recession of the 
_ waters, the land thus made or recovered belongs to the proprie- 
tor of that which adjoins it. Under this ruling, if a lake or 

pond gradually disappears altogether, the adjoining proprietors 

would become owners of the whole bed, and may find their pos- 
session increased to several times the original size. A like rul- 
ing has been made by the Federal Supreme court. In Michigan 
a like rule would probably be applied, whether the lake disap- 
. 4 peared slowly or suddenly; and there really seems no reason- 
able ground for distinguishing the cases if obedience to prece- 

dent did not so require it.” 
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Before closing the article the author says (/d., page 5): 


‘* It is held that the right of fishing follows the ownership of 
the bed,’’ etc. 

Had the writer observed ristow v. Cormican, Law 
Rep., H. L., Vol. 3, part 2, page 641, he would probably 
have remarked upon its applicability as showing the com- 
mon law doctrine as to the ownership of the soil in a 
non-navigable lake. The decision was so recent when 
Judge Cooley’s article was published that he probably did 
not have an opportunity to know of it. 


Judge CooLEy suggests in this article that— 


“except * * * as the suddenness of a change (from water 
to land) might render it difficult to adjust boundaries between 
adjacent proprietors of a bank (of lakes or ponds), there seems 
to be no sufficient reason why the state should claim title. But 
in truth the difficulty in extending the lines does not depend on 
the change being perceptible, or the reverse; it is solved as 
soon as it is determined by what rule the dividing line shall be 

“extended from the original shore. If we apply the same rule 
that is applied to rivers, and extend them into the bed of the 

or pond at right angles to the general course of the shore 
at the point of intersection, the extension can be made as well, 
and as readily when the change is sudden, as when it is made by 
slow degrees and imperceptibly.”’ (13 Central Law Journal, 5.) 


In regard to the rule as to extending the lines, the sug- 
gestions of Judge Cooley answer quite fully some obser- 
vations made in cases already cited herein, throwing out 
some objections to the application of common law rules 
23 ato jt sade rights in lakes. 


oe should be made in this respect between the 
e lakes and the rivers of the state. 


' 

‘* The law which governs the case is the common law, on 
which this court has never acknowledged the right of the State 
courts tocontrol, * * * except, perhaps, in a class of cases 
where state cases have established, by,repeated decisions, a rule 
of property in regard to dand titles peculiar to the state.’’ 

The Supreme court of Michigan has passed upon the 
matter in a number of cases. These deserve special con- 


sideration as expositions of common law principles. 


Rice v. Ruddiman, 10 Mich., 125, was decided in 1862. 
It related to land bordering on Lake Muskegon. The 
trial court had applied the same rule that would have 
been applied to lands on the border of Lake Michigan, 
to wit: that the boundary terminated at ordinary high 
watef# mark under a purchase or patent from the general 
government. The judges of the Supreme court (there 
being four mem>ers of that court at the time), delivered 
separate opinions, all of them cancurring in the view that 
the trial court had erred, and that the rights of shore 
proprietorship were larger, and were the same as under 
the common law in regard to non-navigable rivers. All 
concurred in maintaining the common law rule applicable 
to fresh water streams above the ebb and flow of the 
tide. Mr. Justice Christiancy suggested that if there 
were intervening islands which the government had shown 
an intention to reserve from the grant of the main land, 
by surveying them as separate tracts, the riparian owner- 
ship would extend only to the center line between the 
islands and the main land. He said: 


“To deny all riparian ownership under the shallow waters be- 
cause its outward limits in the lake cannot @ prioré without refer- 
ence to the facts of the particular case, be defined with a pre- 
cision which shal! settle all other cases, would be extremely un- 
philosophical, and contrary to the principles and analogies of 
the law in other cases.’’ (/4., 140.) 

He did not mean to say ‘that the ownership of a tract must * 
* * necessarily extend into the lake in the direction of the side 
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lines of the tract; this might depend upon the shape of the lake 
and the relative rights of the adjoining owners. * * 
When the question arises between adjoining owners, it will not 
be difficult of decision within the principles of adjudged cases. 
* * * All the private or individual use and enjoyment of 
which the lind is susceptible, subordinate to and consistent with 
the public right, belong to the riparian proprietor as against 
any other person seeking to appropriate it to his individual use. 
* * * [am not aware that the State or the Federal govern- 
ment has at any time asserted any right or claimto the beds 
of the lakes more than to those of the rivers, and I think the 
same principles of riparian ownership apply equally to both. 
* * * I must frankly admit that 1 have not, as yet, seen any 
sound reason for making a distinction based upon a difference 
of size between lakes more than between rivers, * * * nor 
because some may be astate or nat onu boundary, while others 
arenot. * * * J think the general understanding and 
common usage ofthe country have as clearly recognized the 
principles of riparian ownership with reference to its lakes as to 
the rivers within the state. * * * ‘To repudiate this com- 
mon usage at this late day by creating an arbitrary distinction 
which has no foundation in the nature of things, and to recog- 
nize in the State or the United States a proprietorship in the 
beds of the hundreds of lakes and natural ponds within her 
limits, would, in my opinion, be an unwarrantable interference 
with private property, and do incalculable mischief. * * * 
If the lake belong to the State or the United States in one case, 
I do not see why it does not equally in. others wherever it has 
been meandered by a public survey. Some startling distinctions 
would followfrom such a doctrine. * * * There is much 
good sensein the observations of the Supreme court of Ohio, in 
Gavit's Administrators v. Chambers, 3 Ohio, 496, and they 
have met with a ver 'y general assent of the courts, especially in 
the Western States. 

Campbell, Justice, in his concurring opinion, said ; ‘‘ Where- 
ever use can beand 1s made of the bed of the water in improve- 
ments near the shore, in waters not governed by the artificial 
common law rules of tide-water ownership I think the rules ap- 
plicable to fresh water rivers are more reasonable and just, 
and are certainly more conformable to the common understand- 


ing and usage.” 

In Pere Marquette Boom Co. v. Adams, 44 Mich., 403, 
decided in 1880, the trial court received evidence as to 
the ownership of certain booming grounds with reference 
to the value of property rights claimed. The defendant 
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was permitted to show that the land was in fact within 
the meander line of Pere Marquette Lake, as surveyed 
under authority of the general government: the theory of 
defense being that it had since become made land, and 
that therefore it belonged to the United States. The 
Supreme court of Michigan held that this was erroneous. 
Mr. Justice CooLey delivered the opinion of the court. 
He said: 


‘‘ It has been repeatedly decided in this state that private 
ownership of lands bounded on navigable fresh water is not re- 


stricted to the meander line. Lorman v. Benson, 8 Mich., 18; 


Bay City Gas Light Co. v. Industrial Works, 28 Mich., 182; 
Maxwell v. Bay City Gas Light Co., 41 Mich., 453. If it 
were held that the owner of the bank did not also own the land : 
within the meander line, it would belong not to the United 
States but tothe state (Podlara’s Lessee v. Hagan 3 How., 219), 
and it is notorious that the state never questions the right of the 
owner to the shore, but always concedes it.’’ 


In Richardson v. Prentiss, 48 Mich., 88, decided in 
1882, the complainant asked equitable relief for the pro- 
tection of certain riparian rights, she being the owner of | 
certain premises running to Thunder Bay. The court by 
Justice Marston, declared: 


“In this state, whatever the law may be elsewhere, the princi- 
ples as to the rights of proprietors of lands lying on fresh water 
rivers have been applied to lands fronting upon the lakes.’’ (/0., 


92.) : 
This was a direct adoption of the rule that a grantee 
bounded on a river goes ad medium filumague. A quotation 
from Angell, on “ Water Courses,” Sec. 17, was also 
made: “* And there seems a distinct and strong tendency 
‘‘in the cases to turn every doubt upon expressions which 
“ fix the boundary next the river in favor of a contact with 
“the water.” (/6.,91.) Also a further reference to a 
principle laid down by the same writer: “ And when a 
grant of land refers to a map upon which the land is laid 
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down as bounded on the water-course, the grantee is en- 
** titled to hold to the center.” (/0.) 


In Webber v. Pere Marquette Boom Co., 62 Mich., 
426, decided in 1886, the plaintiff claimed certain lands 
by virtue of patents from the United States covering a 
supposed island in Pere Marquette Lake. The Com- 
missioner of the General Land Office ordered a survey 
of the island in 1883. The proceedings for the survey 
were the same as in the survey of 1874, in the present 
case. 


The defendant produced patents from the United 
States issued under a survey made in 1838, including lands 
on the border of the lake, sold about 1850, to George 
Farnsworth. Through him the defendant deduced 
title. The court held that: 


“There existed no authority for the Commissioner of the 
General Land Office to order a survey of this body of water on 
the hypothesis that it was a part of the public domain which had 
been omitted from the Government survey. From the character 
of the premises in dispute, as being water instead of land, we are 
of. opinion that the United States parted with its title when it 
conveyed the lands to Farnsworth bordering upon this body of 
water. It is the settled rule in this state that the title of the 
riparian owner extends to the middle line of the lake or stream 
of the inland waters.”’ 


The court then quoted a large number of cases, and 


** This has become a rule of property in this state, and the 
Supreme court recognizes the right of each state to determine 
the doctrine for itself.’’ 


The court held tnat the patents under the second sur- 
vey conveyed no title, because the United States had 
conveyed the lands on the lake to Farnsworth, the 
Be defendant’s grantor, and that such patents conveyed the 
docu in quo according to the principles recognized in 
as ee to the riparian proprietorship. 
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This decision was predicated on the rule laid down by 
this court in City of St. Louis v. Myers, 113 U.S., 506, 
where Mr. Justice Waite said as to the rights of riparian 
ownership: “ They are left to be settled according to the 
principles of the state law.” 

Clute v. Fisher, 65 Mich., 48, was decided in 1887. 
It was trespass g. c. f. for entering upon land covered 
with the water of the lake, and cutting and hauling away 
ice. The defendant raised a question as to the title of 
the plaintiff. The plaintiff was found to be the owner of 
certain fractional subdivisions of section 14, bordering on 
the meander lines of the lake, and the Supreme court held 
that he must be considered the owner of the land under 
the lake on such section, stating: 


‘* It has been held in this state that the soil under the water of 
the inland lakes in this state does not belong to the general 
Government or to the state. Rice v. Ruddiman, to Mich., 125, 
(other citations follow). It has also been repeatedly decided in 
this state that private ownership of lands bounded on navigable 
fresh water is not restricted to the meander line. (Citin 
authorities.) This doctrine must also apply to the small inlan 
lakes in this state by analogy, whether they can strictly be 
termed navigable or not.” 


If the United States, while still retaining the proprietor- 
ship of the lands bordering on Wolf Lake, had caused the 
lake to be surveyed, and had sold the lake bed lands first, 
a different question would have been presented. The 
purchaser of the lake bed lands might then be in the posi- 
tion of the defendant in Hodges v. Williams, 95 N. C., 
331, where, however, the doctrine maintained by us was. 
laid down by the court. 

We have already referred to Warren v. Chambers, 25 
Ark., 1203S. C., 4 Am. Rep., 23, as to the title of the 
owner of lands bounded on a lake to land left dry by the 
receding of the waters. The case was decided in 1867, 
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and passed squarely upon the question of the title to such 
lands. It is to be classed among the cases which de- 
termine the common law on the subject. 


In treating of the common law rights of the proprietors 
of lands bordering on non-navigable waters in Illinois, we 
have shown the adherence of the Supreme court of that 
state to the common law. We have also shown that 
those principles have been recently applied by decisions 
in England as to lakes in Ireland and Scotland. 


From the decisions quoted, including opinions deliv- 
ered in the House of Lords and the Supreme courts of 
Illinois, Ohio, Indiana, Michigan, Wisconsin, New York 
and other states, there is no doubt as to the applicability 
of the common law doctrine to non-navigable lakes, as 
well as to non-navigable rivers, in respect to the rights of 
shore proprietors. That doctrine has been very fully 
stated and enforced with reference to the right of fishery 
in New Jersey. Wherever it has been met with any dis- 
sent this has been from mistake in the application of 
cases, or because of local ordinance or regulation, or a 
special state of titles, giving some of the towns or s/afes, 
for example those of New England, proprietorship of 
injand lakes or great ponds, or larger control over the 
same than was given by the common law to the sov- 
ereign or municipality. The common law principle as 
to shore proprietorship upon waters above the ebb and 
flow of tide, is maintained in nearly all the states of our 
Union. In a few of the states, as in Iowa, as this court 
has observed, streams navigable in fact have been treated 
by the courts as if navigable at the common law, there 
‘a being in this respect a departure from the common law, 
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prietor goes to low water on streams navigable in fact, 
and the bed is held by the state in right of sovereignty, 
(2 Smith’s L. C., 6th Am. Ed., 244); but in non-navi- 
gable waters riparian rights give title extending to the 
center of the body. When the courts of any of the 
states have intimated a doubt as to applying the common 
law rule usgue ad filum aque to non-navigable lakes, save 
in the New England states where local regulations as to 
great ponds arose in early times, the intimation has been 
attributed to a supposed difficulty in applying to such 
bodies of water the rule applied to non-navigable rivers. 
In fact, however, a careful examination of the cases will 
show that the exception has not been applied to any con- 
siderable extent, but has been stated or based upon dicta 
only. In some of the authorities herein above quoted, it 
is well held that the principle of admitting private owner- 
ship of the soil to the center of lakes should not be 
abandoned because of difficulty in applying it to some 
lakes. The courts have found that the difficulty is rather 
imaginary than real, and that the imagination of it has 
grown out of some want of attention to the principles 
governing the true rule of division. 


Vi. 


WHAT DIRECTIONS SHOULD BE GIVEN FOR DIVIDING THE 
LAKE BED, TO SECURE TU THE PLAINTIFF HER PORTION 
AS A RIPARIAN FROPRIETOR? 


A minute examination of the authorities containing of 
relying upon dicta adverse to the general proposition that 
the elements of the rule as to shore proprietorship on 
the non-navigable lakes are the same as those of the 
rule applied to such proprietorship on non-navigable 
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rivers will not be expected. All such waters, in states in 
which titles come from the United States, are private 
waters, subject at first, or during government ownership 
of the public lands, to the action of the government in 
surveying and selling such lands. ‘They remain private 
waters in those states when the government parts with its 
title to the public lands. This is so according to the doc- 
trines of the common law wherever expounded. 


In referring above to the opinion of his Honor, Judge 
Gresham, in State of Jnudiana v. Milk, 11 Fed. Rep., 
389, it was suggested that we should again notice some 
cases named by the learned Judge as inclining him to 
limit boundaries or riparian advantages to the low water 
line on the small inland lakes. The matter, we may with 
permission repeat, was one which did not pass into final 
judgment on that record. It was unnecessary to the de- 
cision of the case. But as to the cases so cited we 
have two or three observations. 


For example, Wheeler v. Spinola, 54 N. Y., 348, was 
cited as indicating that in that state a riparian proprietor 
of lands bounded upon a natural pond or lake, is limited 
to low water mark. It would not have been strange if 
titles in some parts of New York, as connected with 
grants from Massachusetts, had been sofound. In fact, 
however, the case did not involve the question. The 
commission of appeals decided therein two matters: 1. 
That the plaintiff’s evidence as to some acts of possession 
by him did not justify a charge that he was entitled to 
recover, p. 387, 2. 2. That the deed under which he 
claimed did not, from its own words, cover the /Jocus in 

quo, which was outside of the natural limits of the pond. 


p- 387-8, 22. 
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_ The pond, which was called Flax pond, had been di- 
vided up between owners as early as 1815. The. plaintiff 
claimed by mesne conveyances uoder a deed from the 
town dated in 1819 covering part of the bed of the pond. But 
such bed did not embrace the locus in quo. The water did 
not in the natural state of the pond go so far. The ground 
was sometimes covered at flood tide, but only because of 
salt water having been let in, and that did not make land 
for the plaintiff. He showed no title whatever to the 
land thus flooded, nor was there in fact any question re- 
quiring a decision as to riparian rights. No expression 
by Commissioner Earl as to the law on that subject was 
called for by the case. 


By way of contrast we have already referred to Smith 
v. The City of Rochester, supra, as an exposition of the 
common law as applied to New York. 


We deem it unnecessary to review in detail the other 
cases cited in the same connection by the learned Judge. 

Those from Masrachusetts, Maine and New Hampshire 
are, as we have seen, confessedly departures from the com: 
mon law, resulting from local enactment or regulation. As 
to the extent of such departure see Watuppa Reservoir 
Co. v. Fall River, 147 Mass., 548, 559. Of Wisconsin and 
Illinois cases thus cited, one from each state depended 
upon principles applicable to the great lakes as inland 
seas. One of the cases from Wisconsin, Marimer v. 
Schu'te, concerned boundaries on a bayou, and the hold- 
ing was that the center thread was the boundary. The 
other case from that state, it being Boorman v. Sunnuchs, 
does not seem to have given due consideration to the 
common law, and at the same time could not be taken, 
when considered with reference to other Wisconsin cases, 
as denying riparian rights as to reliction and other- 
wise. 
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But as to New York law, Smith v. City of Rochester, 
92 N. Y., 594, hereinbefore cited, may be said to have 
settled the common law doctrine for that state, as to 
riparian proprietorship of the beds of non-tidal waters. 
The court arrived at the conclusion that all rights of 
property to the soil under the waters of Hemlock lake 
were acquired by and belonged to its riparian owners, 
while such rights only over its waters belong to the state 
as pertain to sovereignty alone. 

It was said that peculiar reasons governed the action of 
the legislature in assuming the ownership of the lands 
under the waters of the Mohawk and Hudson rivers above 
tide waters. The titles granted to the original settlers in 
the Hudson and Mohawk valleys, as construed by the 
rules of the civil law prevailing in the Netherlands, from 
whose government those titles were derived, did not con- 
vey to their riparian owners the banks or beds of naviga- 
ble streams, and in such cases it had been held that as a 
consequence of the revolution the State of New York 
succeeded to the rights of the mother country, and such 
setilers were confirmed only in the rights originally ac- 
guired by them. But when,it came to be a question what 
was the effect of riparian proprietorship under the rules 
of the common law, the court of appeals declared its 
opinion on that subject with no uncertain words. 


The case to which we have just referred has been fol- 
lowed, as we understand, by Crooked Lake Navigation 
Co. v. Keuka Navigation Co.,4 N. Y. St. Reporter, 
380, declaring that: 


“* The rule is that the riparian owners of land adjoining fresh 
waters, non-navigable, and navigable streams and small lakes 
within the state, take title to land involving the water upon 
the premises. The public has an easement in such waters for 
the purposes of travel, as upon a public highway, which ease- 
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ment, as it pertains to the sovereignty of the state, is inalienable, 
and gives to the state the right of regulating and controlling the 
waters for the purposes of navigation.” 


Looking to the New England cases, for example, to 
those of Massachusetts and other states following its de- 
cisions, it is at least a fair matter of inference that such 
inland bodies of water were, in early times, governed by 
the principles of the common law, and that riparian pro- 
prietorship followed the rule usgue ad filum ague until 
1641, when the Body of Liberties, § 16, was adopted. It 
gave the right to the householders to have free fishing 
and fowling in great ponds and bays, coves and rivers, 
unless the freemen or the general council had otherwise 
appropriated such waters. ‘The purpose of the article 
seems to have been to abolish the laws designed to secure 
several and exclusive fisheries, and to make them all free. 
It was observed by Mr. Justice Hoar in /nhabdbitants of W. 
Roxbury v. Stoddard, 7 Allen, 165, that the freemen of 
the town or the general court had before then granted a 
certain fresh pond. The drift of affairs seems to have 
been such, after the adoption of the Body of Liberties, 
section 16, that the privileges allowed by said article 16 
became more general and more established in the towns 
and their inhabitants, and it was, consequently, determined 
by the courts that the great ponds had been devoted to 
public use, as per Cummings v. Barrett, 10 Cush., 188. 
Mr. Justice Hoar, however, in 7 Allen, 168, remarked 
that the Supreme court of New York had held in Led- 
yard v. Ten Eyck, 36 Barb., 102, that a lake measuring 
less than a mile in width by five miles in length, and hay- 
ing no navigable outlet, would pass under a grant of a 
large tract of Jand, which included it in its boundaries; 
but further remarked that New York, however, had no 
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statute similar in its provisions to the Massachusetts ordi- 
nance. 


Here we get to the root of the matter. It required an 
ordinance, or something similar to a statute, to toll the 
common law. We may, therefore, put aside any intima- 
tions that would lead to the rejection of the common law 
in a state which admits it to be in full force, and which 
has enacted it in fully as strong terms, if not stronger, 
than those suggested in Smsth v. Rochester, supra. 


The same reason which is assigned in Massachusetts 
for peculiarity of doctrine, or departure from the common 
law, has been expressly assigned in Maine in Parker v. 
Cutler Milidam Co., 20 Maine, 357. So also like legis- 
lative construction in New Hampshire was referred to in 
State v. Gilmanton, 9 N. H., 461, though the case did not 
concern land on a lake or pond. 


If Illinois had chosen to enact a law similar to section 
t6 of the Body of Liberties, the policy of that state might 
thereafter have been inferred to be adverse to the adoption 
of the rules of the common law as to small fresh water lakes 
within the borders of that state. But to be availing as to 
Wolf Lake, such enactment would have had to precede the 
purchase of these lands by John Holbrook. His acquisi- 
tion having been under and subject to the rules of the 
common law, the courts of Illinois would not, nor would 
this court, deprive him of rights acquired before the pass- 
ing of any such special law. The preservation of pre- 
viously acquired rights was not omitted in the adoption 
of the Body of Liberties, Sec. 16. 


Is there, however, difficulty in applying rules of the 
- common law to the lake represented by the official plat 
_ ¥a the present case? Shall not the riparian proprietor go 
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to the center of the lake? The objection thrown out is 
that it would be difficult to make the division. What is 
the rule, however, under which it is to be made? Several 
cases on this subject will be noticed. 


In Kehr v. Snyder, 114 Ill., 313, certain lots or parcels 
of land bordering upon the Mississippi river became the 
property of various persons. The court in declaring 
how accretions along the river front should be divided 
between these persons, held that it was proper to measure 
the entire river front as it was found to be when the lots. 
were laid out, and then note the aggregate number of 
feet frontage as well as that of each lot; that a line should 
be drawn as nearly as might be with the middle thread 
of so much of the stream as_was opposite the shore line 
so measured, and the thread line should be divided into 
as many equal parts as there were lineal feet in the shore’ 
line, giving to each proprietor as many of these parts as 
his property measured feet on the shore line, and that 
the division should be completed by drawing lines be- 
tween the points. As a general proposition the side lines. 
between the adjoining riparian owners are disregarded. 
(/6., 317.) 

In Aice v. Ruddiman, 10 Mich., 125 (supra), the court 
held that even where it was difficult to make the precise 
line under a general rule, the law did not deny the right 
of the parties. The court intimated that a proper rule 
would be found in view of special circumstances, declar- 
ing that: | 

‘‘ If the water of Muskegon lake continued so shallow as to 
render the lands under it susceptible of beneficial private use to 
the center line of the lake, the riparian proprietorship extended 
to such -lands, and that although there were many classes of 
cases in which the precise line of boundary could not be drawn 
by any general rule applicable alike to all cases, the law did not 


therefore deny the existence of both public and private rights, 
nor either of them.’’ | 


88 


The court intimated that the question of division in 
such a case might depend upon the shape of the lake 
and the relative rights of adjoining owners, and that when 
the question arose between the adjoining owners it would 
not be found difficult of decision within the principle of 
adjudged cases. {/d., 140.) 

In ‘ Wonson vy. Wonson, 14 Allen, 71, rules for the di- 
vision of certain flats between the proprietors of the up- 
land were laid down by Mr. Justice Gray, speaking for 
the court. 


The matter is there treated with fullness with reference 
to various decisions in that state. It was suggested that 
the proper rule was essentially the same as the “ rule by 
“‘which accretions by alluvion on the'bank of a river or 
“lake are divided among the riparian proprietors,” citing 

Deerfield vy. Arms, 17 Pick., 41. 

Hopkins’ Academy v. Dickinson, 9 Cush., 
552: 

Sones vy. Fohnston, 18 How., 150. 

S. C., 1 Black, 209. 

3 Kent’s Com., 6 Ed., 428. 


Reference was made to cases in which the court had 
been induced by the shape of the shore to adopt the base 
line of a cove, instead of the line of low water, as the 
line upon which to fix the proportional width of each 
parcel of flats. (/.) It was said: 


‘In ascertaining the length of the line, either at high-water 
mark or at low-water mark, the general line ought to be taken, 
and not the actual length ofthe line, if it happens to be elongated 
by deep indentations or sharp projections.”’ (/., 89.) 


Clark vy. Campau, 1g Mich., 325, cites a number of 
cases showing the method resorted to in making ailot- 
ments to riparian owners, both on rivers and other waters. 
Mr. Justice CAMPBELL said, page 329, #id.: 
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‘In none of the cases has any regard been paid to the lines 

onland; * * * the principle which recognizes the shore 
line, and not the back lands, as governing, is recognized and 
enforced,” etc. ‘Where the stream is straight, the water front 
will be bounded by lines drawn at right-angles with the thread 
of the stream protracted until they reach the ends of the shore 
line. Where the streams curve, the same principle applies, and 
the lines running from the shore would converge or separate ac- 
cording as the land lay within or out of the curve. * * * The 
aim in every instance has been to secure to each owner such 
share as was indicated by his shore line, and not by his lands 
back of it.” 


Lincoln vy. Davis, 53 Mich., 375, supra, concerned 
riparian rights in Thunder Bay, a portion of the waters 
of Lake Huron. The court considered that the bay was 
to be classed with the great lakes, or technically navigable 
streams, but fully recognized the common law right of the 
owner of land bordering on a non-navigable lake of fish- 
ing in front of his land to the center of the lake. In 
reviewing the law on the subject, Mr. Justice Champlin, 
in his opinion, after citing numerous authorities, says: 
‘¢ Riparian rights exist on the: banks of waters whether 
* navigable or not navigable, whether subject to ebb and 
“ flow of tide or not.” (/6., 388.) 


But the waters of Thunder Bay being ‘public waters, 
the right of fishing therein was held to be a common 
right of all the citizens of the state, subject only to the 
paramount right of navigation and to legislative control. 
The Michigan statute on the subject was construed to 
protect the defendant in an exclusive right of fishing within 
one mile from the shore of his land on Sulphur Island in 
said bay. In a separate opinion by Mr. Justice Campbell, 
concurring with the other members of the court, allusion 
was made to two difficulties in the way of defining certain 
rights of riparian proprietors. He said they had a right 
to make such use of the covered lands adjacent to those 
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bounded by the lakes as would not injuriously affect navi- 
gation, and that it depended upon the law of the state 
how far rights might be exercised consistently with the 
public easement of navigation in the submerged lands. 
He regarded it as settled by the common law of the state 
that such rights extended so far as they could be reason- 
ably enforced and identified. The difficulties to which he 
referred were these: 


1. The defining of boundaries where there is no flum 
aque. 

2. The larger control which the state has in public 
waters than it has over strictly private waters. 


But the learned Judge said: 


‘In carrying out lines of ownership im narrow streams it Is easy 
to find the general course of the stream, and to draw | nes per- 
pendicular to that course from the terminal shore lines. But on 
lakes all lines from the shore tend to converge in some central 
part of the lake, and while irregularity of shape prevents draw- 
ing them to acommon center, they must, if protracted, cross each 
other in a perplexing way. The rule adopted in such waters 
where the whole surface could be appropriated has always been 
to divide the water area in proportion to the shore frontage, and 
never to attempt any division by lines run from the shore except 
over such parts of the lake as are substantially adjacent to the 
shore.”’ (/6., 390.) . 

There is a class of cases in the Michigan reports, and 
also there is an Indiana case, appearing to suggest, by 
way of analogy from the subdivision of public lands, a 
method of division among riparian proprietors which 
should not be applied in this case. The method so suggested 
is by extending the lines of fractional subdivisions so as 
to give them the full complement of a regular subdivision 
unaffected by the causes which led to making them frac- 
tional in the first instance. These cases, if applied to Wolf 
Lake, would be departures from the principles of the 


common law as to the rights of riparian proprietors. 
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Perhaps in some of the quite small lakes the departure 
might not be great, but it would here be quite marked. 
Grouping together | 
Keyser v. Sutherland, §9 Mich., 55, 
Palmer v. Dodd, 64 Mich., 474, 
Clute v. Fisher, 65 Mich., 48, and 
Stoner v. Rice (Ind.), 6 Lawyers’ Rep. 
Anno., 387. 


we make some note of their facts and suggestions. The 
two former of these cases did not concern riparian rights. 
Practically the second of these cases did not present any 
question of riparian law. The grouping is of cases some- 
what alike in reasoning as to what constitutes a legal sub- 
division of the public lands. The Michigan cases on this 
subject professedly follow a suggestion of Brown’s Lessee 
v. Clements, 3 How., 650, as to a matter therein held, 
but in respect to which this court has announced a con- 
trary doctrine in Gazzam v. Lessee of Phillips, 20 How., 
372. Under this, the later ruling in this court, the power 
of the surveyor general to make fractional subdivisions 
of irregular size was declared. Both cases in this court 
pertained to land, and not to riparian rights. But in Aey- 
ser v. Sutherland, supra, the Supreme court of Michigan 
intending to follow a suggestion in Brown’s Lessee v. 
Clements, since in this particular overruled, held that the 
surveyor general could not lawfully extend a south 
fraction north of the east and west quarter line of the 
section, and commented on the policy of the law as to sub- 
dividing lands, as far as possible, into sguare figures. The 
same general doctrine was announced by the same court 


in Palmer v. Dodd, supra. 


These cases were, however, referred to in Clute v. 


Q2 


Fisher, supra (p. 51 of 65 Mich.), as furnishing a guide for 
determining bounds in riparian proprietorship, the court by 
Mr. Justice Morse saying, in view of the siluati.n with 
reference to the public surveys of a certain small lake, 
which was meandered as on the south-east quarter of sec- 
tion 14, the north-east quarter of section 23 and a small Y 
portion of the north-west quarter of section 24, that the 

owner of Sec. 24 could extend his riparian ownership of : 
the soil no further than the: line of said Sec. 24 as it | 
would run if extended through the lake, and that the 
true rule was “to invest the holder of the title of any 
“fractional subdivision of a section bordering upon the 
“lake with the ownership of the bed of the lake to the 


! 

: 

“lines of said subdivision as they would be if continued 
“ through or into the lake.” 
He referred to this as a method of determining a con- 1 
flict between riparian proprietors. Yet his Honor further : 
said : ; 


‘* In case of a body of water so large that the lines of the sec- } 
tions or subdivisions of sections held;by the proprietors of lands 
adjacent or surrounding said lake, if extended, do not embrace 
the whole of said lake, then the rule of riparian ownership may 
be extended to the center line of said lake.” (/d., 52.) . 


The extension last. stated would be conformable to 
the principles of the common law, and at the same 
time in harmony with the expressions of this court which 
had not apparently been observed by the Supreme court . 
of Michigan in making its decisions, and we should say 
there is a serious question whether the size of the lake sf 
would justify a departure from the general rule of the 
common law. 

In Stoner v. Rice, 6 Lawyers’ Rep. Anno., 387, supra, 
Mr. Justice Olds suggested that: 


Led = : 
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‘It was to be supposed (as to the purchase from 
the government of lands lying on such a fresh-water lake 
as was there under consideration) that the purchaser took 
title to it as riparian owner with the right to the land as 
the water receded within the boundary lines of the subdivision 
conveyed to the purchaser. In other words, the purchaser ac- 
quired title to all the land within the subdivision though it was 
described as a fractional subdivision or lot.’’ 


The learned judge thought two of the Indiana cases 
supported this rule. It would seem, however, that those 
cases depended on their special facts, and did not apply 
the rule supposed, nor require a departure from com- 
mon law precedents. We submit that the proposed adop- 
tion for lake division of legal subdivisions is an unneces- 
sary departure from common law principles, and should 
not be followed. In the particulars named the Supreme 
courts both of Michigan and Indiana seem to have made 
announcements which would not be good as precedents 
for Illinois, nor as to Wolf lake. 


The application to Wolf Lake of the rule announced in 
the two cases last mentioned would not make either a legal 
or an equitable division as between the different riparian 
owners. It would be a much wider departure from: the 
principles laid down by this court as to riparian rights 
than would apparently have happened in the two cases. 
just cited, that is to say, a greater departure from the 
rule by which accretions by alluvion are divided among 
riparian proprietors, the general line of shore boundary 
being taken into consideration in extending lines to. 
or towards the center of small inland bodies of water. 
The application here of the two cases under criticism in re- 
spect to the announcements therein of a necessity of squar- 
ing out legal subdivisions would, for example, extend frac- 
tional section 29, originally but 7.37 acres, into 640 acres, 
and so as to other fractions, with the result on the whole, 


oT. 


that the division would not be in correspondence with the 
length of shore lines. An extension as for a full legal 
subdivision of the S. W. of 20, in this township, would 
operate similarly to give it a large part of the lake at the 
expense of the owners of adjacent tracts, as for example, 
the N. W. quarter of the same section having a much 
longer shore line. A study of the map of this Jake will 
commend the common law principles of division as supe- 
rior in equity, in respect to this lake, to the rule proposed 
by the learned judges in the cases specified. 


The legal subdivisions in this case were such as were 
made under the survey of 1834-5, and it would be 
anomalous to suppose that their enlargement to meet re- 
ceding waters was to correspond arbitrarily with what 
they would have been, as congressional subdivisions, if the 
lake had not caused a change in the form of such sub- 
divisions. 

It will be expected that this court will announce the 
general principle governing the case, and especially that 
the patents under which the defendant claims were not 
authorized by law. The plaintiff will thus be found to be 
_ the owner of the lands under the waters of the lake to 
the center of the lake, leaving it tp the shore owners to 
settle between themselves, in an appropriate form, the 
ownership of the bed of the lake. 


Common law principles entitle us to riparian rights, and 
consequently to a proprietary title extending to the center 


of the lake. 


This court can determine the general principle. In 
doing so, the first inquiry will be, were our lands bounded 


es * ‘bythe lake? This inquiry was answered by the trial 


~ court affirmatively as to two of the tracts, and on facts 
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practically the same, should have a like answer as to the 
other tract. 

This tract, though originally so small, is entitled to 
equal consideration with the other tracts to the extent of 
its ratio of riparian interest. It is for the court to de- 
clare whether the United States reserved toitself the pro- 
prietorship of the lake after it sold the lands bordering 
thereon, and properly granted the same to the persons 
through whom the defendant claims. This matter is a 
necessary one for decision. While the trial court de- 
clared our right as to two tracts to go to low water, what 
is the worth of that declaration if the defendant takes all 
the water and the land under it? Where would be left 
our right of fishery or riparian rights in general? The 
contention of the defendant is for the lake, and unless Com- 
missioner Burdett could give it to him, he has no title, 
and the plaintiff must prevail. 


The court will find, from the special findings, that the 
lake as represented on the official plat of the survey of 
1834-5, and from the field notes of such survey, was one 
lake: that the lands on its borders were regularly sur- 
veyed as being bounded in part by the lake, and were so 
conveyed as to carry with them the usual riparian rights 
recognized by the common law, and that no proprietary 
rights remained in the United States to be conveyed by 
the junior patents set up by the defendant in his attempt 
to take away the lake from the plaintiff. 


To support the survey of 1874 and the defendant’s 
claim thereunder it would be necessary to determine that 
the United States reserved the lake when the lands on its 
border were sold. But there was no such reservation, 
and therefore, no proprietary interest remained in the 


United States. Where, then was such proprietary in- 
terest? It was under common law principles in the shore- 
owners, as was said in Smith v. Rochester, supra. The 
United States could not, therefore, make or cause to be 
made any additional legal subdivisions, for the riparian 
owners were alone concerned in the division, if any were 
required. This depended upon state law, which in this 
case was the common law. By the principles of that 
law our rights were defined. Therefore, we ask the court 
to hold that our three tracts had the lake for a boundary, 
and that as a riparian proprietor we had title to the 
center of the lake. 


The prolonged controversy which has resulted from 
the act of a high official of the government may be an- 
propriately set at rest by a direction to disregard the 
junior patents, and to give full effect, as under the com- 


mon law, to the senior patents under which the plaintiff 
holds. : 


Respectfully submitted. 


Tuomas DENT, 
For Plaintiff in Error. 


* 


? . i. Z & oie 4 
Or .4et 4 aPE va, i | 
* 
. 
. 
Py 
*, 
a 
- * P ot x % . 
- H+ ° ae™ ats ted ‘ i 2 
et wy 4 
5 gh % ut ee” ae ; 
i ~ ? ie, ie * 4 : , 
tw 
—— ” “ 


« ‘ Pe ts “er * a 
s & ‘ ; Z 4 . ee f. e te ee 
| ; ‘ & ‘ » ry . 
en ce «pe A sae i a Smo Reotity ry Ms ied yee : 
oer * iy mk pin git Bs peal diag Ia hg 8% <add . , 
‘ F re . ee 
ik oo ae z ss ; 


* 
‘ se teins aspen 88 age sate asad eal aie ws 
: wa re! age ly 
: ‘ ; _ Mey 
ee 


e y 
“4 : se 
: 7 F ae #2 ae Mi 
¢ rT 


ee 


tt ga 


PET a ae Wat ag Be POE ia, a in eal ih ee es ee ee ee 
- wi > le ae ce Ps 


ae RS 


96 


United States. Where, then was such proprietary in- 
terest?) It was under common law principles in the shore- 
owners, as was said in Smzth v. Fochester, supra. The 
United States could not, therefore, make or cause to be 
made any additional legal subdivisions, for the riparian 
owners were alone concerned in the division, if any were 
required. This depended upon state Jaw, which in this 
case was the common law. by the principles of that 
jaw our rights were defined. Therefore, we ask the court 
to hold that our three tracts had the lake for a boundary, 
and that as a riparian proprietor we had title to the 
center of the lake. 

The prolonged controversy which has resulted from 
the act of a high official of the government may be a»- 
propriately set at rest by a direction to disregard the 
junior patents, and to give full effect, as under the com- 
mon law, to the senior patents under which the plaintiff 
holds. 

Respectfully submitted. 
THOMAS DENT. 
for Plaintiff in Fervor. 
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STATEMENT. 


May 1T PLEASE THE CouRT: 


In order to state what lands are involved in this suit, 
it is necessary to refer to the pleadings. 


The first. count of plaintiff's declaration simply describes 
the fractions on sections 19 and. 30 by their government 
descriptions, with the following additional language: 
“ Together with the accretions and relictions forming a 
“ part thereof.” Defendant interposed a demurrer to this 
count, and the court held the quoted language as without 
force and that the count was only good so far as the spe- 
cific descriptions were concerned. (Rec., 39 and 40.). 
There was no amendment of this count, so that at the 
time of the trial, it only described the original fractions — 
on Ig and 30. 


Subsequently, an additional count was filed which de- 
scribed the “S. E. 1-4 Sec. 19, N. E. 1-4 Sec. 30, and. 
« S. E. 1-4 of Sec. 30,” etc., as full quarters, with the 
following additional language: ‘ With all accretions, al-_ 
“ luvions and relictions, to wit: all the land lying between 
“the west boundary line of said south-east quarter of 
“ section 1g and the west line of said north-east quarter of _ 
“ section 30, and the middle line of the permanent water — 
‘ of the lake east of said line, sometimes designated and 
*“ known as ‘ navigable lake’ and sometimes as ‘ Wolf : ‘3 
« Lake,’ and also all of the land lying between the sec- — 
“ tional lines of said south-east quarter of section 30 and Re 
« said lake.” (Rec., 46 and 47.) : 


The plaintiff's declaration consisted solely of these two 
counts at the time of trial. 


The first government survey of lands in this township _ “os 


| a 


was made in 1834 and 1835. By a mistake, either acci- 
dental or otherwise, the surveyor making the survey for 
the government ran a meander line, thus omitting from 
the survey more than one thousand acres of land, which 
was in 1874 surveyed by the government, and defendant, 
_ Jordan, at the time of the commencement of this suit, 
held the title in fee under this latter survey of all of the 
- ~ lands lying east of plaintiff's fractions on sections 19 and 
% -' 30. The plaintiff claimed no title thereto, except by vir- 
tue of his fractional tracts on said sections. ' 
It is ‘admitted, and was found by the court, that plaint- 
iff was seized in fee of those fractions. (Rec., 52 and 


ste y ¥y direction from hdminthe-deueny part of the 
Ou ¥ h-west quarter of section 20to about the south-west 
‘corner of. section 29, entirely dividing (except in times of 
high water) the waters of what for many years has been 
ywn as Wolf and Hyde lakes. 
3 the ridge on this dividing land was “ covered with 
--oak, hickory, elm, ash, poplar, linden, and hack- 
ee feet in diameter and under.” (Rec., 57.) 
the ridg e, with the exception of a slight depression 
he : rg nor : 140 rods south from the meander line, at 


Pe : ia ridge to its reappearance further south, is 
nC e of eighty or ninety rods, is the same as | 

_ ng ‘the margin of the lake; that this belt 
d i the waters of what is called Hyde Lake 
‘Tro a n those of Wolf lake on the east, except 
hing vaters shat at he south end of this beit 
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of land the land is higher from the meander line north e 
for thirty rods or more; that upon the entire western. 


five rods east from the meander line west of Hyde lake = A 
as well as upon the margin of the lakes along the belt of 
land above described, as well also, as in the more de- 
pressed portions of said belt of land, swamp grass grew; ee = 
that the physical condition of the land west of the mean- 
der line, which the court holds was a boundary of the > 
2.04 acres, described as the south-east fractional quarter _ 
of section 30, for a distance of ninety-one rods or more 
is also of the same character; that the greater portion of . 
plaintiff’s said 2.04-acre tract is wet and unfit for cultiva- 
tion and only slightly higher than said lands to the west 
of it; and that the point at which the open waters of = 
Hyde lake cease and marsh grass begins i is some distance 
north of the south liné of section 30. (Rec., §7 and. 58.) 


The court also finds that: “ Zhe physical conditions of the: | 
“land and water arc substantially what they were at the 
“ time of the original survey, and that said lake —— 
“are not navigable waters.” (Rec., 57 and 58.) — 


These specific special findings of the court with respect 
to the physical condition of this body of land ~be- 
tween Wolf and Hyde lakes, so-called, and also with res 
spect to the physical condition of Hyde lake and the and. 
west of it inside of the meander line, fully verify the map 
which is hereinafter printed. (Rec., 57 and 58.) © 

This case was tried before Judge Gresham, a es: be 
ing waived in writing, and the court made special f 
ings. (Rec,, 48 and 52 et seq.) 

These findings of the court are, therefore, to be taken 
as true and cannot be drawn in question in this court. 


In further verification of the map introduced in eve 
dence by the defendant, the commissioner of sts | ger eral 
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~4and office, in an opinion introduced in evidence, 
says that: “ Notwithstanding the surveys of 1835 treats the 

“body of water as a whole, with no division between 
“ what are now called Wolf and Hyde Lakes, there was 
. “in 1850 a strip of timbered land running from the 
“border of the lake, in section twenty, south-westerly to 
“its border, in section twenty-nine, thus dividing it into 
“two parts.” (Rec., 81, 82.) The map _ hereinafter 
shown and appearing in the record was further fully ver- 
ified at the trial by the testimony of witnesses testifying 
‘to the physical representations upon the map and its accu- 
racy as to detail, including the location of the meander 
line. 

‘The record states: “In connection with the offer of 
“said plat defendant called witnesses, who testified that 
“said plat was made from actual survey, measurements 
“and levels.” * * * “That upon. said plat the 
“ figures in red ink gave the elevations above or below 
_ datum, those below datum being preceded by a minus 

“sign.” And that “the plat was'drawn to show sub- 
_ “stantially all of the territory involved, the open space 


: _ surrounded by shaded lines extending north-eastwardly 


7 “through the east half of section thirty, etc., and the like 
_ “space in section twenty-nine, etc., being designed to 
oer water, the westerly portion being that known 


(Rec., 61.) 
The record also shows that proof was made that, “ at 


m rvey.” (Rec, 62.) 
nt map, thus verified by witnesses and the special 
igs of the court, is as follows: 


In some of the briefs this map will be disconnected for 
more convenient use by the court. (Original Record, 
8o. ) : ' 

To distinguish the plaintiff’s original tracts on sections 
19 and 30, deraigned through the Holbrook patent, the 
contour lines and the acreage estimated ‘by the govern- 
ment are brought out in the above map with heavier 
lines. The fraction in the north-east quarter, section 30, 
contained only 28.74 acres, the fraction in the south-east 
of 19 contained 79.11 acres, and that in the south-east 
quarter 30, 2.04 acres. 


It will be observed upon an inspection of map soul 
“ Defts’. Ex. 4,” that between the meander line constitut- 
ing the western boundary of the 2.04 acre tract, described 
as “the east fraction of the south-east fractional quarter 
‘‘of fractional section’ 30,” and the permanent water of 
Hyde lake—a tract claimed as riparian to the 2.04 acre 


fraction of the plaintiff—that the elevations of the land 
which the circuit judge found in his special findings to be’ 
the same now as in 1835, when the Clark survey was 

made, are as follows: a little north of the north end of — 
the apex of the triangular tract 4.5 feet; a little north 
west 2.5; about one-third the distance from apex to base, — 
going west 2.3; 2.4; 2-4; 2.4; 2.4 and 3 feet, the latter: 
elevation being 91 rods west of the west line of plaints ~ 
iff's tract; that, about one-third of the distance north — 
from the base of the triangle going west as before, they . 
are 2.3; 2.3; 2.3; 2.3, for a distance of probably sixty ~ 
rods from west line of plaintiff's tract; and, that im- ~~ 
mediately south of the south end of permanent water 
they are 2.8 and 2.9 feet. (Defts’. Ex. 4.) 

The circuit judge in his special findings found, “t 
«the level of the water in said lake. or lakes when 
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“ same reaches ¢he level existing at the lime of the govern- 
* ment survey of 1834 and 1835 is 2.2 feet above datum.” 
(Record Special Finding 7; page 509. ) 

And, further found “ that the plaintiff was bounded by 
“the meander line run by the surveyor.” 


It will thus be seen that the lands covered by these ele- 
vations—the tract claimed by the plaintiff as riparian 
right attached to her 2.04 acre tract, and constituting 
probably about forty acres of land—was uncovered and 
not under water when the government survey was made in 
1834-5. 
The special finding of the circuit judge, as to this same 
area (latter part of special finding 4, Rec., 58), is that 
the physical condition west of the meander of said east 
fraction, etc., is the same for a distance of ninety-one or 
_ more rods westerly as it is generally at and along said 
2 * meander line, the same character of growth as aforesaid 

« appearing in the water at ordinary and high stages for 
_ “said distance west of said line, the greater part of plaint- 
“iff’s said land in said east fraction of the south-east frac- 
tional quarter of said section 30, being wet and unfit for 
‘3 “cultivation, and only slightly higher than that to the 

« west, there being 2.04 acres in said east fraction, treat- 
: ng the meander line as the boundary, in the form of a 
rh ht angle triangle, with its base reating on the south 
on live, with the meander line as_a western bound- 


4 meg point at which to the south the open water of 
ae 80 

© ceases, and marsh grass begins, is several rods 
of t { sot ‘ ath 1 line of said section 30. 
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Turning attention to the meander line across the south- 
east 4, section 19, it will be observed that the elevation of 
the ground over which the meander line was run, com- 
mencing at the east and west quarter line on said quarter, 
is as follows: 2.4, 2.8, 4, 3, 3-4, 8, 7, 7, 7:5, 8.3, 5-4, 3, 2.8, 
8.1, 2.3, etc., while just west of the meander line the eleva- 
tions are greater still. Observe also in the north-east 
part of said quarter an elevation of 3.2 feet, at least sixty 
rods east of the meander line and south of the quarter 
line, and east of the meander toward the open water, 
many elevations above 2.2 feet, the elevation of the water 
when the original survey was made. 


Again, turning attention to the bed of Hyde lake, at 
the section line between sections 19 and 30, and 20 and 29, 
and it will be observed, that there is but owe point in the 
bed of the lake as low as one foot below datum, the next 
deepest being three-tenths of a foot, while all of the other 
elevations are above datum. 


Proceeding south, observe an island, the south part of 
which is 1.9 feet above datum, while the bed is below 
datum only at three points—.1, .2 and .3 of a foot—the 
rest of the elevations being -3 of a foot above datum. 


The elevations above given having been taken upon a 
right line are manifestly selected without reference to 
greatest or least elevations of the bed of the lake. 


‘t is noticeable that the bed of the lake onthe east side 
is noted as “sand.” 


The court will find, at page & of our argument in 
the case of Mitchell, Piff. in error v. Fordan et al., Defts. 
in error, No. 167, on the present docket of this court, an- 
other map covering the same territory at a lower stage of 
water, reduced to the size of the brief page. 


§ 


It thus appears in the record that Hyde lake is and in 
1834 and 5 wasa shallow sheet of water entirely sur- 
rounded by water-sheds of more or less height, and that 
its source of water supply was manifestly from rainfall, 
springs, melting ice and snow, and not from any direct 
connection with any navigable body of water. The “ out- 
let ” so called, was only such when the basin of the lake 
| was filled up to the point of overflow of the water-shed 
at that point. Thus Hyde lake was and is entirely sep- 
| arated from Wolf lake, at all times except in times of ex- 
traordinary high water, and is nothing more than a 
shallow pond. From the special findings of the court this 
was substantially tts condition also at the time of survey in 
1834 and 5. 3 


February 12, 1878, the commissioner of the general land 
office, in deciding the appeal taken by Hardin, De Witt and 
others, said, among other things: “ On the gth of January, 
“1875, copy of the plat of this survey was sent to the 
“ district officers at Springfield, with instructions to notify 
_ all claimants for the lands of a day set for hearing testi- 
_ |» mony regarding such claims, and after such hearing to 
ate «“ transmit all the proceedings, with their joint opinion 
. . awe. to this office. 


Fes 1875, and icclagthiae days. * * *® On 
g the claims and testimony, the district offi- 
at field forwarded their joint opinion thereon 
igh +d eto * * * the riparian claimanis, * * * 

r of certain-of the pre-emption and home- 
f mts.” see these, as the opinion shows, 
a tion claims of Farrand, Rushmore, 
it ¢ ad Field, from whom, the court finds, 
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“ The riparian claims of Gertrude Hardin and Horatio 
* B. DeWitt have been denied by the action of -this office 
“in ordering and approving the survey of the lake bed, 
“thus treating the land as belonging to the United 
“States.” (Rec.,-79, 80 and 83.) 


From this decision DeWitt and Hardin prayed an ap- 
peal to Hon. Carl Schurz, Secretary of the Interior, who, 
in deciding the appeal, said, among other things: “ An 
‘application, dated August. 19, 1874, based upon affida- 
“vits, was made to your (Com. Gen. Land Office) office 
“for a survey, under circular of July rst, 1874. (Copp’s L. 
«L. P., 765.) Upon this application a survey was 
“ordered, which was duly executed and approved by 
‘your predecessor, December 31, 1874, a copy of the 
‘plat of which was soon after filed in the local office at 
“ Springfield. 

«Since the approval, the tracts thus surveyed have 
“been recognized and treated as public land, and claims 
“have been initiated thereto in the usual manner, under 
“general laws. * * * The tracts surveyed in 1834 — 
“and ’*5 were disposed of long prior -to the survey of 
“1874, and owners of tracts that abutted upon the 
«“ meanders of the lake, under the old survey, now claim 
“the newly surveyed tracts as riparian owners. 

«The parties thus claiming are Horatio B. DeWitt and 
“Gertrude Hardin, both of whom have appealed. You 
“rejected their claims upon the ground that they ‘ have 
“been denied by the action of your office in ordering 
“and approving the survey of the lake-bed, thus treating 
“ the land as belonging to the United States.’ It seems 
“ to me that no other decision can consistently be reached. 
“To recognize riparian rights to these tracts would be 
“equivalent to saying that the lands did not belong to the 


IO 


“ United States, and that the survey isa nullity. It is now U 
* too late for this department to question the legality of the 

“survey. It is an accomplished fact. It was ordered, be- 

“ gun and fully executed under a former administration. 

« Parties claiming the land under the laws of the United ¥ 
“ States have proceeded with regard to their claims, rely- 
“‘ ing upon its regularity and legality, and they should be \ 
“ heard by this department and have their claims disposed 

“of as in other similar cases of claims to public land. 

“Your predecessor decided to order the survey upon con- 

“ sideration of the application therefor, and it was ordered 7 
“in pursuance of the regular practice of your office and of ms 
“ circular instructions for all surveys of that class of land. 

“The ordering of the survey, as well as the approval 

“thereof, involved a decision that the land belonged to 4 


“the United States. ne 
* There is nothing to show that the order of approval 
“ was procured by fraud, or that either was the result of . 


“inadvertence or mistake. As no grounds are presented 
“for setting aside the action of your predecessor, or to 
‘“* show that the lands were not subject to public survey in 
‘‘accordance with the rulings and practice of your office | 
“for a long series of years, the survey will not be dis- fee 
“turbed, but will remain intact. Your decision rejecting 
“the riparian claims of DeWitt and Hardin is therefore : 
*“ affirmed.” (Rec., 92 and 93.) | 4 
Three several applications for a rehearing were suc- 
-_cessively made by Hardin, and denied. The first was de- a7 
_ ¢ided by the acting Secretary of the Interior, August 24, Vv 
__ 1680, eae it is, among other things, said the Osea 
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* proving the survey of 1874 should be now disturbed. 
“ The decision held in effect that the matter of ordering 
‘and approving of said survey was res judicata, and that 
“no case had been made out under the well established 
“rule to justify the present head of the department in re- 
“ opening or setting aside the action of your predecessor 
“in the premises.” * * * “TI find from the records 


by of your office that Mrs. Hardin 4ad knowledge of the 


“* fact that the survey was being made, aud due notice of 
“ the approval thereof, and of the filing of the plat in the 
“ local office at Springfield, and took no appeal. 

“Considerable correspondence was had betweea Mr. I. 
‘« N. Hardin, who appearsas attorney in fact for Gertrude 
“H. Hardin, and your office pending the survey. * * * 
“On the 28th of November, 1874, he was advised that 
“the survey had been approved. On the 30th of Sep- 
“tember, 1874, he addressed aletter to your office, which 
“ the following reply thereto, under date of Fannary 7, 1875, 
«addressed to Mr. Hardin, at 238 South Water street, ex- 
“plains: ‘I am in receipt of your letter of the 3oth ult., 
“requesting to be informed what effect the approval of 
“the survey of Wolf lake has upon the subject of your 
“former communications, namely, the question raised 
“by you as tu the navigability of the waters of said lake. 
«“ You also, enquire whether this office regards the lands 
“from which the waters have receded as public lands. 

“In reply [ have to inform you that conclusive evi- 
«dence having been filed in this office, showing the non- 
“ navigability of the waters of the bed of said lake, and 
“the survey having been made and approved, the plat 
“thereof, together with instructions to the register and 
“ receiver, has this day been forwarded to the local land 
“ office at Springfield, Illinois. The lands are regarded as 
“public lands.’” (Rec., 96 and 97.) 
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# The second application for a rehearing was denied in 


‘ an opinion filed May 16, 1880. In this decision the Secre- 
6 tary of the Interior says: ‘The application under con- 
6 “‘ sideration presents nothing new and material to the de- 
i “ partment, all the material matters alleged having been 
‘ “fully considered by my predecessor on the appeal from 
4 “your decision of February 12, 1878, and in the decision 
} “rendered by him August 24, 1880, rejecting an 


“ application of Gertrude Hardin for a rehearing of the 
| “case.” * * * «In the decision of August 24, 1880, 
| “ above referred to, my predecessor considered this point 
“ and showed that Mrs. Hardin had wotice of the survey 
“of 1874, and an opportunity to make such objections 
“ thereto as she might be advised were proper and could 
“have appealed from the approval of said survey. 

“The approval of that survey was. necessarily made 
“upon a final decision by the commissioner of the whole 
“ matter then before him. The approval was the result 
“and expression of that decision. That decision affected 
“the claimed rights of Gertrude Hardin, and from /t she 
“should have appealed. The right of appeal was not exer- 
“cised, and her rights’ were concluded, so far as this de- - 
“partment is concerned. The right of appeal has now ex- 
“ pired and no appeal can be allowed. As fo the statement 
“that the act of'the commissioner in approving said survey 
_ was illegal and is admitted to be so, I have to say that I 
__ * know of 00 decision of’your office or this department in 
"So chetamaet such admission was made. On this point my pre- 
‘‘decess yin the decision of May 4, 1880, said: * You re- 

t c t their'claims (Hardin’s and De Witt’s) on the ground 
at th Ea been denied by the action of your office 
ng and approving the survey of the lake-bed, 


2 


eat ig the land as belonging to the United 


emaniiiieasie 
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“States.” * * * “ No further reply to the allega- 
“tion that the survey of 1874 is admittedly illegal is 
“necessary.” (Rec., 98, 99 and 100.) 

From the decision of Secretary Schurz affirming that 
of the Commissioner of the General Land Office, no ap- 
peal was ever taken. 

Upon a third application of Hardin, Secretary Kirk- 
wood in denying the application in an opinion filed April 
28, 1881, said: “1 find that on the 4th of May last my 
“immediate predecessor, in an elaborate discussion of the 
“ question at issue in this case, affirmed the action of the 
“commissioner of the general land office in rejecting the 
‘‘ riparian claims of De Witt and Hardin. 

* On the 24th of August last, he overruled an applica- 
«tion of Mrs. Hardin for a rehéaring in the case. 

“IT am concluded by his action in the matter.” * * #* 
“It is not pretended in this case that any new evidence 
‘has been discovered and | cannot but regard the matter 
‘as res judicata, which | am not at liberty to disturb.” 
(Record, ror and 102 ) 


This statement is necessary because of the course pur- 
sued by counsel for the plaintiff in his argument. 


The jury was waived in the trial court and the case 
heard by the judge, whose findings of fact are conclusive 
in this court, and on which questions of law arising can 
only be considered here. Yet counsel for plaintiff has 
proceeded to argue as if the plat based on the survey of 
1834 was correct, as if there was a large body of water 
which is marked “ navigable lake,” in existence in 1834, 
and when Holbrook entered the land, when in fact, as 
found by the court, there was not, but on the contrary a 
large body of dry land, which has continued to this day. 

! 
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: There is not so much difference with counsel as to his 
law, as to his facts. His citation of authorities may ap- 
ply to his supposed case, but certainly do not to the case, 
etc. 

On page 6 of plaintiff's brief will be found in italics— 
the language—“ showing how far it juts into the water.” 


Judge Gresham’s fourth special finding (Rec., 57) war- 
rants no such language. The context preceding clearly 
implies a continuous ridge or body of land running from 
the north-easterly to the south-westerly clear down to 
plaintiff’s 2.04 acre fraction, being said east fraction of the 
south-east of 20. 


| It is admitted in the brief (p. 34), that Judge 
| Gresham’s special findings followed Defendant’s Exhibit 
Py 4 heretofore shown in this brief. 

On page 26 of plaintiff’s brief, it is said (referring to 
Wolcott’s survey and retracing of the meander line), 
“such retracing does not appear to have been made by 
& “the survey of 1874, which was only an extension of 
4 “ lines through the lake.” 


a In plaintiff's bill of exceptions (Rec., 62) it is said: 
« There was also testimony introduced tending to show 
: “that at the time of said survey by said Wolcott, in 1874, 
a. “said Wolcott found all of the witness trees called for in 

“ the field notes of the government surveyor of the ortginal 
| | “ survey,” etc. i 


A ini ie a ag ee rams 
oO ee a eile a ay 


a te ed 


An inspection of the plat of the Wolcott survey (Rec., 
between pages 60 and 61), the court will see that the 
outer line represents the meander line. It is manifestly 
‘shown on that plat as the boundary of the fractional tracts. 


So it is sufficiently shown in this record, that the 


"meander line run by Clark in 1834 and 1835 was actual- 


£ 

as , 

? fad 
& to ° 
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ly retraced, the monuments and witness trees found, 
and that the lines of the Wolcott survey in 1874 were 
actually run and measured. 


There is nothing in the record to negative the pre- 
sumption which the law requires, that Wolcott did his 
duty in these regards and otherwise. 


If the court will turn to page 29 of plaintiff’s brief, it 
will be observed that the east half of the map or plat 
there shown is entirely ideal. It purports to be a show- 
ing “of a part of the township next east in Indiana” 
* * * «with Lake Michigan and Lake George.” 


There is no evidence in this record to justify such a 
map as this. 


There are some findings in respect to Wolf river; 
but it is not located, and the court finds, that it “ was and 
‘« has continued to be subject to interruption by the forma- 
“tion of a sand-bar across the mouth thereof upon the 
‘« shore of Lake Michigan.” (Rec., 58.) | 


In-this ideal map, Wolf river, instead of being shown 
as land-locked at its mouth, appears to be wide—very 
wide—and flowing into Lake Michigan. 

The large body of land running continuously from 
north-easterly to south-westerly across sections 20 and 29, 
and the map (Def’ts. Ex. 4) showing it—and upon which 
as counsel say, the court made findings—are entirely ig- 
nored. The outlet across section 30 to the Calumet river 
is very, very much enlarged. 

The court will see by Defendants’ Exhibit 5 (Rec., bet. 
pp. 60 and 61), that this outlet from Hyde lake to the 
Calumet river is more than four miles wp the river from 
Lake Michigan. 


- A RE tt te ett, laa 
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The showing of Lake George and its alleged con- 
nection with Wolf lake is not supported by any evidence 
in the record, and this whole map, so far as not supported 
by the evidence, can have no other purpose than to mis- 
lead the court. 


Again, if the court will look at map between pages 34 
and 35 of plaintiff’ sbrief, there will be found what is termed 
an “outline,” also manifestly tending to mislead, pur- 
porting to show the body of land between Wolf and 
Hyde lakes according to Judge Gresham’s findings. 


If the court will place Defendant’s Exhibit 4— in accord 
with which, in a large measure, it is conceded and com- 
plained that Judge Gresham made his special findings— 
it will be perceived how fitly this map is named an “ out- 
“ line.” | 


It does not purport to show the elevation of water. 


The same ideal artist has again tried his hand on two 
other ideal pictures. They will be found between pages 
46 and 47 of plaintiff’s brief, Nos. 5 and 6 respectively, 
and even more appropriately than No. 4, are also called 
‘‘ outlines.” 


These pictures were drawn when the artist was mani- 
festly in a trance—imagining how it would appear with 
the elevation of water at three and five feet respectively. 


? 


These four « outlines ” together—Nos. 3, 4, 5 and 6 
of plaintiff’s brief—are well calculated to mislead. 


* Outline” 3 shows open connection with Lake 
Michigan by Wolf river and no sand-bar. “Outline” 


‘4, plaintiff’s version of Defendant’s Exhibit 4, and Judge 
a _ Gresham’s findings, and “outlines” 5 and 6 imaginary 
appearances at times when water is three and five feet 


ee 
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There is no proof that water has ever been three and 
five feet above datum in these lakes. 


The record shows these lakes substantially land-locked 
and little subject to the rise and fall of Lake Michigan— 
the mouth'of Wolf river being almost constantly closed 
by sand-bar, a large body of land entirely separating 
Hyde from Wolf lake and the outlet from Hyde lake to 
Calumet river being four /o four and one-half miles up 
Calumet river from Lake Michigan, up to the river. 


The extreme rise and fall of water in Lake Michigan, a 
lake more;than two hundred miles long, and nearly one 
hundred miles across, is manifestly temporary, and caused 
by long continued north and south winds piling up the 
waters on the south and north shores, and not so much 
from rain-fall within its water-sheds and like causes. 


This manifestly does not affect Hyde lake to any con- 
siderable degree. There is no evidence that these ex- 
treme rises and fallsof Lake Michigan affect Hyde and 
Wolf lakes to any such degree as to justify the sketches, 
or “outlines” 5 and 6. 


PoINTS AND AUTHORITIES. 


ama ae 


Il. 


The mere fact that a meander line is designated upon 
the government plat, as a meander line cannot be con- 
elusive in the matter. 


The patents issued under the survey of 1874, under 
which Jordan held, were lands omitted in the survey of 
1835, the title to which remained in the government of 
the United States. 


A. The reasons assigned by the Commissioner of the 
General Land office in ordering the survey of 1874, are 
im material. 


The title to the lands described in the declaration is in 
issue, and not the right or propriety of making the sur- 
vey. ) 

B. The government is not estopped or bound by the 
statements, acts or representations of its agents, where 
they are not in accordance with the truth, and the truth 
may always be shown. 

Lammers v. Nissen, 4 Neb., 245. 

Alexander v. Georgia, 56 Ga., 486. 

People v. Brown et al., 67 Ill., 438. 

Taylor v. Shafford, 4 Haker, 132. 

Chandler v. Landford, 4 Dev. & Batl., 

408. 

Wallace vy. Maxwell, 10 Riddell, 212. 

Farish v. Corn, 40 Cal., 50. 

Crane v. Reeder, 25 Mich., 320. 
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United States v. Lnsley et al.,g Sup. Ct. 
Reporter, 485 and 486, and cases there 
cited; also reported in 130 U.S., 266. 


The exception to the rule, viz.: where the act is done 
in the sovereign capacity of the state,as by a legislative 
enactment or resolution, does not cover this case. 

Alexander vy. Georgia, 56 Ga., 486. 
State of Indiana v. Milk, 11 Fed. R., 389. 


C. Where meander lines are run by government sur- 
veyors surveying government land so as to leave between 
such lines and the banks or bodies of water which are 
purported to be meandered consicerable bodies of land, 
which are above the ordinary stage of such water, and 
covered with vegetation or timber, the patents for the 
surveyed land are limited by the meander line, and the 
patentees are not riparian proprietors. 

Granger v. Swart, 1st Wolworth, go. 
Lammers v. Nissen, 4 Neb., 245. 
Glenn v. Feffrey, 75 lowa, 20. 

Bissell v. Fletcher, 19 Neb., 726. 
Bissell v. Fletcher, 43 N. W. R., 350. 


The official act of the officers of the Land Department 
will be presumed to have been lawfully performed. 
Bank v. Dandridge, 12 Wheat., 70. 
Coombs v. Lane, 4 Ohio St., 112. 
Ward v. Barrows, 2 Ohio St., 241. 
Tecumseh Town Site case, 3 Neb., 284. 


D. The general principles of che law of riparian rights, 
where they exist, are not controverted in this case. 


The contention here is that they do not,exist. 
3 Kent Com., 427. 
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Detdrich v. The N. W. R. R. Co., 42 
Wis., 262. 

R. PR. v. Schurmier, 7 Wall., 272. 

Braxton et al. v. Bressner, 64 Ill., 488. 


E. It is the law in Illinois, as established by the 
Supreme court of that state, that where /and its conveyed 
or granted along or upon a natural non-navigable lake or 
pond, the conveyance or grant extends only to the water's 
edge. 

Trustees of Schools v. Schroll et al., 120 Ull., 
519. 

This court will adopt the rule determined by the | 
Supreme covrt of Illinois, in respect to riparian rights of 
individual contestants upon non-navigable waters within 


that state. 
| Barney v. Keokuk, 94 U.S., 228. 


Those bodies of water are non-navigable which are not Y: 
navigable zn fact. 
: Gould on Waters, Sec. 43 and note, and 
authorities cited; and Sec. 54 and note, 
and Sec. 72. 
McManus v. Carmichael, 3 lowa, 1. 7 
Colchester v. Brooke, 7 Q. B., 339. 
Mayor v. Lynn, 1 Cooper, 86. 
Miles y. Rose, 5, Taunt., 706. 
Rex v. Montagu, 4 B. C., 598. 
‘The Monticello, 20 Wall., 439. 
~The Daniel Bell, 10 Wall., 557. 


——————— 


1gabi the waters must form, by themselves 
Ane ctia ns with other waters, a continuous high- 
ec mmerce is or may be carried on. 

¢ V. Granite Bridge Co., 21 Pick., 344. 


ZI 


Charleston v. County Commissioner, 3 Met., 
202. 

Attorney General v. Woode, 188 Mass., 
430. 

United States v. New Bedford Bridge, 1 
Wood & M., 401. 

Weathersfield v. Humphy, 20 Conn., 218. 

Grotin v. Hurlburt, 22 Conn., 178. 

Burrows v. Gallup, 32 Conn., 501. 

Brown v. Preston, 38 Conn., 219. 

Glover v. Powell, 10 N. J. Eq., 211. 

Flannagan v. Phil., 42 Penn., St., 219. 


F. Hyde lake being non-navigable, its bed did not 
pass to the State of Illinois as the trustee for the public 
and conservator of the right of public navigation, and the 
survey and patent of the lands involved in this case is in 
accord with its uniform practice. 

Rogers v. ones, 1 Wend., 255. 

Canal Comr. v. The People, 5 Wend., 448. 

Smith v. Miller, 5 Mason (U.S. C. C.), 
Qt. 

Coovert v. O'Connor, 8 Watts, 470. 

Angell on Water Courses, Sec. 6. 

Ledyard v. TenE yck, 36 Barb., 102. 


An easement in non-navigable waters cannot exist, ex- 
cept by grant or prescription. 
Cook v. Stevens, 11 Mass., 533. 
Stevens v. Stevens, 11 Met., 255. 
Gould on Waters, Sec. 300, note 3. 


G. The principle established by the Supreme court of 
Illinois in the case of 7rustees of Schools v. Schroll et ai,, 
120 Ill., 519, that the owners of lands bordering on ponds- 
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and non-navigable lakes are limited to the water’s edge, 

is fully sustained by the most trustworthy and reliable line 

of authorities. 
Wheeler v. Spinola, 54 N. Y., 385. 
Canal Comr.v. The People, 5 Wend., 446. cg 
Champlain & St. L. R. PR. Co. v. Vaien- ; 

tine, 1g Barb., 490. 
Kingman v. Sparrow, 12 Barb., 206. 
Waterman vy. Fohuson, 13 Pick., 265. 
Roxbury v. Stoddard et al., 7 Allen, 167. 
Paine v. Woods, 108 Mass., 170. 
fiittinger v. Lames, 121 Mass., 546. 
Prinner et al. v. Walker, 38 Mo., 99. 
Bradley v. Rice, 13 Mo., 201. 
Nelson v. Butterfield, 21 Mo., 229. ° - 
Wood v. Kelley, 30 Moa., 53. 
Robinson v. White, 42 Mo., 218. 
Manson v. Blake, 62 Mo., 41. 4 We 
State v. Gilmanton, 9 N. H., 463. 
Fletcher v. Philips, 28 Vt., 268. 
Austin ct al. v. Rutland R. PR. Co. et al. 
45 Vt., 242. | 

Mariner v. Schulte, 13 Wis., 698. ” 
Indiana vy. Milk, 11 Fed. Rep., 395. 


H. Whether the mathematical lines run by the sur- 
veyor in 1835, and established by monuments at the inter- ‘ 

section of section lines, or the water's edge wus the real 
boundary of the lands involved in this suit, the title acquired . 
by the patentees of the fractions was limited to the boundary 
ph Hine, ws no — ing are involved. 


if 


HARDIN AND DEWITT HAVING BEEN NOTIFIED, AND HAV- 
ING APPEARED BEFORE THE REGISTER AND RECEIVER 
OF THE LOCAL LAND OFFICE; HAVING APPEALED FROM 
THEIR DECISION TO THE COMMISSIONER OF THE GENERAL 
LAND OFFICE, AND AGAIN APPEALED FROM HIS DE- 
CISION TO THE SECRETARY OF THE INTERIOR AND HAV- 
ING CONTESTED IN THE LAND DEPARTMENT BEFORE 
THESE OFFICERS OF THE GOVERNMENT, THE QUESTION 
WHETHER OR NOT THE LAND EMBRACED IN THE SUR- 
VEY OF 1874 BELONGED TO THE GOVERNMENT; THE 
DECISION OF THE SECRETARY OF THE INTERIOR HAVING 
BEEN ADVERSE TO THEM; AND THE QUESTION HAVING 
BEEN DECIDED UPON EVIDENCE ADDUCED BEARING UPON 
THE QUESTION AS A FACT, THEY AND THEIR GRANTORS 
ARE ESTOPPED BY THE DECISION OF THE SECRETARY 
OF THE INTERIOR FROM AGAIN CONTESTING THE QUES- 
TION IN THE COURTS. 


Fohnson v. Tousley, 19 Wall., 83. 
Warren v. Van Brunt, 19 Wall. 653. 
Shepley et al. v. Cowan et al., gt U. 5.., 
34°. 
Moore v. Robins, 96 U.S., 530. 
Marquiz v. Frisbie, 1ot U.S., 473. 
Vance v. Van Brunt, to1 U.S., §19. 
United States v. Schinz, 102 U.S., 401. 
Smelting Co. v. Kemp, 104 U. S., 646. 
Steele v. Smelling Co., 106 U.S., 447. 
Quinn v. Conlon, 104 U.S., 421. 
Baldwin v. Stark, 107 U.S., 465. 
Cowell v. Lammers, 21 Fed. R., 200. 
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Wright v. Dubois, 21 Fed. R., 649. 

Aurora fiill Con. Min. Co. v. 85 Min. Co. 
et al, 34 Fed. Rep., 515. 

Terry v. Steele, 18 Legal News, 2. 

Cragin v. Powell, 128 U.5S., 693. 


Also 
Haydil v. Dufresne, 17 How., 25. 


Steele v. St. L. Smelling & Min. Co., 106 
U. S., 447. 
Pollard v. Dwight, 4 Cranch, 429. , 
West v. Cochran, 17 How., 403. | B 
Stanford v. Taylor, 18 How., 409. ‘ 
Gazzamv. Phillips, 20 How., 372. 
U. S. v. San Facinto Tin Co., 125 U.S., 
273. 
Fisher v. O'Connor, 115 U.S,, 122. 


Il. 
AS TO THE ASSIGNMENT OF ERRORS. 


A. The first three, and fourth and fifth assignments 
mav be severally grouped and treated together, and are 
answered by previous positions. 


Te, 


7 


Plaintiff in error cannot complain of an error committed 
in her favor. 


Had plaintiff been entitled to claim riparian rights—as 
she was not—the judgment of the court giving her to ‘ 
low-water mark on the south-east of 19, 37, 15, would 
have been the correct rule. 

Gould on Waters, Secs. 198 and 203. 
Canal Comr. v. People, 5 Wend., 423. 
Wheeler v. Spinola, 54 N. Y., 377. 
Waterman v. Fohnson, 13 Picd., 261. 
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West Roxbury vy. Stoddard, 7 Allen, 158, 
167. 

Paine v. Wood, 108 Mass., 170. 

Wood v. Kelley, 30 Maine, 47. 

Fletcher v. Phillips, 28 Vt., 257. 

Fackeway v. Barrett, 38 Vt., 316. 

Mariner v. Schulte, 13 Wis., 792. 


The declaration would not have supported a larger 
judgment. 

The judgment was right as to the fraction on south- 
east 30, 37, 15. 

B. The fourth and fifth assignments are without 


merit. 


Granger v. Swart, t Wol., go. 
Lammers v. /Vissen, 4 Neb., 245. 
Glenn v. Feffrey, 75 lowa, 20. 

Bissell v. Fletcher, tg Neb., 626. 


ARGUMENT 


eee 


I. 
May it please your Honors, [ contend in the first place: 


THAT THE LANDS INVOLVED IN THIS SUIT ON SECTIONS I9, 
20, 29 AND: 30, TO WHICH PATENTS WERE ISSUED UN- 
DER THE SURVEY OF 1874, WERE LANDS OMITTED IN 
THE SURVEY OF 1835, THE TITLE TO WHICH REMAINED 
IN THE GOVERNMENT OF THE UNITED STATES UNTIL 
CERTIFICATES OF PURCHASE WERE ISSUED TO THE 
PATENTEES UNDER THE JUNIOR SURVEY, AND THAT 
THEY SEVERALLY BECAME VESTED BY THEIR SEVERAL 
CERTIFICATES OF PURCHASE AND SUBSEQUENT PATENTS 
WITH AN ABSOLUTE TITLE IN FEE SIMPLE TO THESE 

LANDS. 


_ A. The proof, in this case, is conclusive that the sur- 
os sack hepresenting the government in making the imevey 


nt , and knowingly or carelessly reptesented them as 
= able water on the plat of the survey, which he re- 
orted to the government, and under which survey these 


: 90 a sain and north-easterly direction from the 
r line run in that survey as the south line of said 

ion | il south-west quarter of section 20, and the mean- 
run io! the meine auteey as the north-easterly 


The findings in this record approach mathematical cer- 
tainty, that when the surveyor made his survey, in 1835, 
he either impelled by his personal interest in his contract 
with the government, or by negligence and inattention, 
clearly mistook the line, which he should have properly 
meandered. He ignored the existence of this large body 
of Jand and treated it as navigable water, whereas, it 
must have been manifest that it was land, and must have 
been clear, also, that Hyde lake, now so called, was a 
mere pond and marsh of very shallow water. 


It is probable that at the time of this survey, from 
rainfall or melting ice and snow, the water was 
in an abnormal state, but as we have seen, the court has 
fixed the state of the water at that time to have been 2.2 
feet above datum, and hence, to have represented. this 
land as navigable water was a false return on the part of 
the Deputy Surveyor Clark and a fraud upon the gov- 


ernment. He clearly should have run his meander line 
along the west shore of what is now Wolf lake; and ap- 
proximately upon the half section north and south line of 
sections 20 and 29, instead of on the west side of the 
marsh, which then as now existed west of what is now 
called Hyde lake. This whole region was, probably, re- 
garded at that time as of little value. 


In making this mistake, however, the act of the sur- 
veyor in running this meander line and making a false 
return of it was not binding upon the government. Its 
rights and the rights of others were not affected by the 
representation in his Field notes, and upon the plat of his 
survey made in the Department and based upon them, — 
that the meander line was run along the shore of a 
“ navigable lake,” nor that this large tract of land was 
navigable water. 
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~The fact that the commissioner of the general land of- 
=. fice, in ordering a survey in 1874, proceded upon the 
) theory that the title to the bed of a lake which had be- 
come dry, although erroneous, does not change the rights 
of of the parties. If land which should have been surveyed 
‘in 1834, was omitted, it was lawful to make the survey 
-in 1874, and the reasons assigned by the Commissioner 
€ we immaterial. — 
a ' The title to the land described in the declaration is in 
(tee, and not the right or propriety of making a survey 
: - jn 1874. 


_ B. iPis A FUNDAMENTAL PRINCIPLE THAT THE GOvV- 

_ ERNMENT IS NOT ESTOPPED OR BOUND BY THE STATE- 
MENTS, ACTS OR REPRESENTATIONS OF ITS AGENTS 

_- ‘WHEN THEY ARE NOT IN ACCORDANCE WITH THE 

: TRUTH, AND THAT, eee THE TRUTH 
MAY ALWAYS BE SHOWN. 


Lammers v. lVissen, 4 Neb., 245. 
Taylor v. Shufford, 4 Hakes, 132. 
Chandler v. Lansford et al., 4 Dev. & Bat- 
tle, 408. 
Wallace v. Maxwell, 10 Riddell, 212. 
Farish v. Coon, 40 Cal., 50. 
Crane v. Reeder, 25 Mich., 320. 
Alexander v. Georgia, 56 Ga., 486. 
- People'v. Brown et al., 67th Mi., 438. 
- United States v. Insley et al., oth Sup. Ct. 
Reporter, 485-6., and cases there cited; 
also, 130 U. S., 266. 


of cept tion to.the rule, which does not cover the 
: T h is where the act is done in the sovereign 
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capacity of the state, as by a legislative enactment or 
resolution. 


Alexander v. Georgta, 56 Ga., 486. 
State of Indiana v. Milk, 11 Fed. R., 389. 


In Lammers v. iVissen, ante, the court say: “ The mere 
“fact that it is run and is designated upon the plats as a 
“‘ meander line, certainly cannot be conclusive in the mat- 
“ter. To establish the doctrine that such meander line is 
“ conclusive would estop the government from disposing of 
«lands unsurveyed between such line and the bank of the 
“stream. It would prevent the correction of mistakes 
“made by surveyors in such case and would be in direct 
“conflict with the well settled rule of law defining what is 
‘‘an accretion to land.” 


In the case of Zaylor v. Shufford, 4 Hakes, 132, the 
court say: “I know of no case where the sovereign 
“ power has been estopped; the cases are all the other 
‘“ way, and policy and justice require that they shall be 
“so. This sovereign, or sovereign power, is a trustee 
‘- for the people; it acts by agents; the people should not 
“be bound by any statement of facts made by those 
‘“‘ agents for their benefit, the truth may always be shown, 
‘‘ notwithstanding any former statement to the contrary.” 


In Chandler v. Lansford, Chief Justice Ruffin, refer- 
ing to the above case, says: “ The sovereign cannot be 
“ estopped, as a rule of justice and policy, equally appli- 
‘cable to our institutions and to those of the mother 
“ country. The state was, therefore, at liberty to aver, 
« that at the time the patent to the lessor of the plaintiff 
« emanated, the land had been granted to Blount; and, 
“ so may, consequently, the defendant.” 


In Wallace v. Maxwell, 10 Riddell, 112, the court say: 


_ « The sovereign cannot be estopped. It acts by agents 
_ ** and is the trustee of the people, and fur their benefit 
_ “the truth may always be shown.” 
-- In Farish v. Coon, 40 Cal., 50, the court say: “ Nor 
_ is the state estopped from asserting title to these lands 
| ; | # by the fact that the purchase money for the warrants 
“ # was paid into the state treasury and has never been re- 
_ “funded or offered to be refunded. When the pur- 
* chasers of the first purchased the warrants, they knew, 
_ * or were bound in law to know, they could only be lo- 
_ cated on lands belonging to the United States. They 
» “were sold to them by the state for that express pur- 
le t pose and no other, and there was no covenant, express 
age « or implied, that, if through mistake, the warrants should 
re * be located on other lands, not subject to location, the 
» state should refund the money.” * * * “ Estoppels 
«are maintained on precisely the opposite theory. The 
a wee is moder no obligations, legal or moral, either to 


estoppels are founded sdlaty on the theory that to per- 
mit a party to maintain the right which he asserts 
ae ou Id operate as a legal fraud upon his adversary.” 
1 Crane v. Reeder, Judge Coo ey, delivering the 
inion of the court, says: |“ The doctrine that the state 
v0 A | d waive its rights to its lands or estop itself from 
mit — taxing them to an occupier and tak- 
x to enforce payment of the taxes, would 
rtling to the officers having charge of the 
pmgin and would indicate an easy mode in which 
ir would c convert their trespass into a complete 
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‘‘a question of law the state is not bound or estopped 
“from asserting her rights to her own property, unless 
‘it is done in her sovereign capacity by a legislative en- 
‘‘actment or resolution.” 


Justice Breese, in delivering the opinion of the court, 
“in The People v. Brown et al., 67th Ill., 438, ante said: 
“Tt is a familiar doctrine that the state is not embraced 
‘‘within the Statute of Limitations unless specially 
“named; and, by analogy, would not fall within the doc- 
“trine of estoppel. Its rights, revenues and property 
“would be at a fearful hazard should this doctrine be 
‘‘ applicable to a state. A great and over-shadowing pub- 
“ policy of preserving their rights, revenues and property 
«from injury and loss by the negligence of public officers 
“ forbids the application of the doctrine. If it can be ap- 
‘plied in this case, where a comparatively small amount 
“is involved, it must be applied where million’ are 1n- 
“volved, thus threatening the very existence of the 


' 


“6 government.” 


In the case of Zhe United States v. Insley et al., oth 
Sup. Ct. Reporter, 485, the court repeating the language 
used in a former case say: “It is settled beyond doubt 
“or controversy—upon the foundation of a great princi- 
“ple of public policy, applicable to all governments alike, 
“which forbids that the public interest shall be prejudiced 
“by the negligence of the officers, or agents, into whose 
“ care they are confided—that the United States has certan 
‘‘ rights invested in them as a sovereign government, are 
“not bound by any statute of limitations, unless Congress 
‘*‘has clearly manifested its intention that they should be 
“so bound.” 


Citing 


Lindsey v. Miller, 6th Pet., 666. 
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United States v. Knight, 14 Pet., 301. 
United States v. Thompson, 98 U.S., 486. 
Fink v. O' Neil, 106 U.S., 272. 


And also, quoting the language of the case of the 
United States v. Beebe, say: 


« The principle that the United States are not bound 
_by any statute of limitations, nor barred by any laches 
“of their officers, however gross, in a suit brought by 
“them as a sovereign government to enforce a public 
“right or to assert a public interest is established past all 

“ controversy or doubt.” 

__ This doctrine has been illustrated and enforced by the 
courts in many leading cases, whose authority cannot be 
: disputed, and which are conclusive, as it seems to me, in 

this case. 

_. Mr. Gould, in his recent work on waters, which is ac- 
cepted as a standard authority, says, commencing in the 

last line on page 276: 

_ “TF A MEANDER LINE, RUN BY GOVERNMENT SURVEYORS 
““ IN) SURVEYING THE PUBLIC LANDS, LEAVES BETWEEN 
“SUCH LINE AND THE BANK OF THE STREAM A CON- 
“SIDERABLE BODY OF LAND WHICH IS ABOVE THE 
_ ORDINARY STAGE OF THE WATER IN THE STREAM, 
_ “AND IS COVERED WITH VEGETATION *OR TIMBER, THE 
: PATENT FOR THE SURVEYED LAND IS LIMITED BY THE 
: | MBANDER LINE, AND THE PATENTEE IS NOT A RI- 


Ti Phe authors abundantly supported by a number of 
es sets authority ought not to be controverted, and 
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in 1865, upon the trial before a jury of the case of 
Granger v. Swart, 1 Wol.,.go, laid down a principle an- 
nounced by Gould in the text above quoted. In instruct- 
ing the jury he said: ‘«* Walker had entered certain lands, 
« which at one time bounded on Lake Koshkonoog and 
“Rock river. The government surveyor had run a 
“meander line afterwards, but before the entry, as the 
“ evidence tended to show, a considerable body of land . 
“ formed by accretion. This land was low and marshy, 
«‘ but at certain seasons of the year it became dry, grass 
* grew upon it, hay was cut, and horses and cattle were 
‘‘pastured there. Walker conveyed the tract as en- 
‘tered by him to the defendant, who, claiming that 
“the entry covered this land formed since the survey, 
“entered into possession, the plaintiff's title was de- 
“reigned from an entry made _ subsequent to 
“the defendant’s, which in terms covered the new 
‘land. He having made out a title the defendant sought 
“to avoid it by showing his prior entry and patent claim- 
“ing that they covered the premises,” * * * “The 
‘patent and deeds under. which the defendant claims do 
‘not pass the title to the premises in question, unless, at 
«‘ the date of the entries under which they issue, the Rock 
“river, where it is called a river and Lake Koshkonong 
‘where it is called a lake, extended to and bounded upoa 
«the meander line which constitutes the boundary of the 
‘lands described in the patents. In other words, if, be- 
‘tween the meandered line, which by the Government 
‘survey was made one of the boundaries of the land sold 
«to Walker and the bank of Rock river and the shore of 
« Lake Koshkonong, there was at that time a body of 
“swamp or waste lands or flats on which timber and 
“‘ grass grew and horses and cattle could feed, and hay 
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** be cut, then the patents to Walker did not cover this 
“land, but were confined to the actual limit of said mean- 
“dered line. On the other hand, if when the entries 
“were made, the bank of the river and shore of the lake, 
“at an ordinary staye of water were where the meandered ! 
“line was represented by the United States survey, and 

“the land in controversy has since b-en formed by a re- 

“ceding of the water or by accretion to the shore and 

“ bank, then it became the land of the defendants or of 

* Walker, as the title might be in the one or the other. 

“If the first of these propositions be found by you to be 

“true the defendant has no title to the land; if the sec- 

“‘ond be true he has title to the addition made by the 

* accretions.” 

Granger v. Swart, 1st Wolworth, go. 


This was an action of ejectment and the verdict of the 
_ jury was for the plaintiff, thus finding the title deraigned 
__ under the junior survey to these lands between the mean- 
r der line and waters of the lake and river valid. 


This case differs from the one at bar only in this, that 
the Jands involved in th’s suit, and which are under con- 
Be epten. existed at - the time of the survey, and were not 


rook entered the fractional tracts and received his pat- 

nt or at any other time. The case at bar i is, therefore, a 

| bmronger case than that of Granger v. Swart. 

v sat of Lammers v. Nissen, however, 4 Neb., 
tly like the case at bar. The land in ques- 

care, lay upon the west bank of the Mis- 

The origina ervey was made by one Cook, 

, in November, 1858, who ran a 


. 4 Peiencted it upon the map returned 


‘ft - 
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to the Land Department, as running along the bank of 
the Missouri river, upon which map no reference is made 
to any land lying outside of the meander; but the Mis- 
souri river was represented as coming upto this meander 
line. The plaintiff entered lot one (1), on the inside of 
and adjacent to the meander line, in 1861. The evidence 
in the case showed that at the time of the survey there 
was from eight hundred to one thousand acres of land 
between this meander line and the actual bank of the 
Missouri river, consisting of marshy land; that. this 
tongue of land outside of the meander line was separated 
from the meander line by a slough, through which the wa- 
ters of the river would flow; that the meander line was 
run along the west bank of the slough; that upon por- 
tions of the tract cotton-wvod and willow trees grew; 
that this marshy tract or tongue of land was subject to 
overflow at times of high water. In 1869 the Govern- 
ment caused a survey to be made of this tract lying out- 
side of the meander line, and the survey and plat thereof 
were approved by the Government, and the defendants 
subsequently pre-empted and acquired patents under the — 
latter survey. ‘Che maps and field-notes of the two sur- 
veys were in evidence. It was contended in that case, as 
in this, that the plaintiff, having acquired title to lot one 
(1) of the first survey, bounded by a meander line, rep- 
resented on the plat, approved by the Government: as be- 
ing upon the bank and at the water’s edge of the Mis- 
souri river—a navigable body of water—the plaintiff took 
to the actual bank of the river and the water’s edge, and 
that the junior survey and patents, according to the sur- 
vey, were void. In deciding the case, the Supreme court 
of Nebraska say (4 Neb., 251): “Another inquiry 
‘involved in the consideration of the case is as to 
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: “what is the effect which a meandered line, purporting 
_ “to have been run along a bank of a stream, may 
_ “have, in regard to the lands at the time lying be- 
“tween it and the bank of the stream, and remaining 
unsurveyed. And in respect to this inquiry I think it 
sufficient to observe that as to public lands of the United 

_ States, conceding the rule to be well settled that a me- 
- andered line bordering on the bank of a stream, is not to 
be considered as the boundary of the tract, but simply as 
defining the sinuosities of the banks of the stream, and 
asa means of ascertaning the quantity of the land in the 
_ fraction subject to sale, yet the question whether such 
Tine does in fact define the sinousities of the bank of the 
_ stream or not is one which may be determined by eve- 
ae « dence aliunde. The mere fact that it is run and is designated 

_ “upon the plats as a meandered line certainly cannot be 
“conclusive in the matter. To establish the doctrine 
_ “that such meandered line is conclusive, would estop the 
-® government from disposing of lands left unsurveyed be- 
“ia such line and the bank of the stream; it would 


in such case, and would be in direct conflict with the 

settled rule of law defining what is an accretion to 
“land. In Granger v. Swart, supra, the principle is 
aunci ated that if between the meander line, by which 
tec survey was made, and the bank of the 


‘must bie confined to the actual limits of the 
and include no more. The title of the 
red under the junior survey to the 
ween the. ‘meander line and the actual 


ii. 
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In that case, as in this, the surveyor reported to the 
government and it was represented upon the plat that the 
meander line run at the west of the marsh, and was along 
the banks of the Missouri river, a navigable stream; and 
that the intervening 1,000 acres between the real bank of 
the river and the meander line, as mistakenly run, was 


navigable water 


In that case as in this, a portion of land subsequently - 
surveyed was occasionally overflowed by water and the 
surveyor mistook the real shore of the real body of © 
water, which should have been meandered. There the 
Supreme court of Nebraska held that neither the federal 
government, nor its patentees under the junior survey, 
were to be prejudiced or estopped by the representations 
upon the government’s map, above referred to, but that 
the junior patentees acquired a good title to the lands 
surveyed and patented in the later survey, and affirmed 
the judgment of the court below accordingly. 


The Supreme court of Iowa have, also, recently held 
the same way in another case, which is precisely like the 
case at bar. The tract involved in the case of Glenn vy. 
Feffrey, 75th Iowa, 20, above referred to, was situated 
on the east side of the same river (Missouri), and the 
facts were substantially the same as they were in the: 
case of Lammers v. /Vissen, and are in the case at’ bar. 
Chief Justice SeEvErs, in delivering the opinion of the 
court, says that the court instructed the jury as follows: 
‘ Under this evidence you are instructed that the plaint- 
“ iff has failed to show title in himself to the land claimed. 
“ by the defendant; that the plat and field notes intro-- 
« duced herein show that lot 3 was surveyed and platted” 
«and located upon the north side of certain water, which. 
“ was at the time of the survey supposed to be the Mis- 
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* souri river. It is shown by the Adkins survey, and 
* other evidence in the case, that lot 3 ran, not to the 
‘ Missouri river, but to the waters of a certain bayou, 
“ and that beyorid this bayou, and between it and the 
* Missouri river, was other land, the land claimed by the 
* defendant. The evidence shows that the land between 
“ this and the river was not surveyed. * * * The 
“« land in controversy is Lot 3 in Sec. 18, Tp., etc., and 
*“ the complainant introduced evidence showing title in 
«“ himself from the government. The only controversy is 
. * whether the lot, as described, extended to the Missouri 
“ river. 
In commenting upon the instruction the court say: 


« The evidence warranted the court in giving the instruc- 
“tion it did. There was no controversy as to the facts. 
“It is true that the government plat and field notes de- 
“ scribed the meander line as being at the Missouri river, 
«« and therefore, it is claimed that lot 3 extended to the 
“river. In fact, however, instead of running the meander 
“ line along the river, it was run along the bayou some dis- 
_ tance from the river. The land in question cannot be 
 « regarded as accretion, but existed as it now does when 
the survey was made. The court rightly directed the 

_* jury to find for the defendant. The land never was, in 
_ fact, surveyed by the government and never sold or con- 
_ veyed to the plaintiff.” 

Inthe case of Bissel/ v. Fletcher, 19 Neb., 726, the 
plat and patent showed lot 3 tocontain 52 60-100 acres, 

and t ran north to the Republican river. The defend- 
al od lots 6 and 7, which in fact, was land between 
: M.mbere ine plat showed the bank to be. 


34 


“ that lot 3 extends tothe river; and notwithstanding the 
“ fact that lot 3 contains all the land the plaintiff purchased 
“ and paid for, and the effect of the extension of the line 
ae “ would be to give him about 117 acres of land to which 
“he seems to have no equitable rignt, still he contends the 
“ law declares the land to be his.” 


Alter qvoting that portion of the opinion in Lammers v. 
NVissen, ante, that the mere fact that a lhne “ is run and is 
‘“ designated upon the plats as a meandered line,” cannot 
conclude or estop the government from treating the lands 
between the line and the bank as unsurveyed land be- 
longing to it, the court say: ‘ This, we think, states the 
“law correctly. The rule seems to be that if, when the 
“ entry of public lands is made, the bank of the river af an 
‘“ ordinary stage of water was in fact where the meander 
‘‘ line was represented by the survey, and land has since 

‘ * been formed by accretion, it will become the land of the 
* person who has title to the land immediately behind it.” 
* * * « But the plaintiff does not claim the land in 
“ controversy as an accreation, and has no right or title to 
+ lots 6 and 7, as a part of lot 3.” 


A motion for a rehearing was made in the above case, 


4 


and in October, 1889, another opinion was rendered, re- 
ported in the 43d N. W. Rep., 350, and not yet appear- 
ing in the Nebraska reports. 


~- In this latter opinion the court say: “ There is no proof 
‘+ whatever that the land claimed by the plaintiff is an ac- 
| “cretion to lot 3. In fact all of the proof tends to show 
2 “that it is not. The defendant has purchased his land, as 
“a part of the public domain, from the United States, and 
‘it would be rank injustice to rob him of his property, 
‘‘and give it to the plaintiff, who is already in possession. 


- 
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*‘of all of the land that he purchased and the government 
“sold to him. 


“In addition to this, the official acts of public officers 

“ will be presumed to have been lawfully performed, un- 
‘less the circumstances of the case overturn this pre- 
*‘ sumption; and acts done, which presuppose the exist- 
“ence of other acts, to make them legally operative, are 
*¢ assumptive proof of the latter. 

*“ Bank v. Dandridge, 12, Wheat., 70. 

‘- Coombs v. Lane, 4 Ohio St., 112. 

“ Ward v. Barrows, 2 Ohio St., 241. 

“ Tecumseh Town Site Case, 3 Neb., 284 


“In the case at’ bar the proof tends to show that the 
“ United States caused the defendants’ land to be surveyed, 
“and offered the same for sale, and that the defendant or 
“his grantors became the purchasers. If this is correct, 
“ the presumption is that the land in question was lawfully 
_ “surveyed and sold, and the burden of proof is on the 
“ plaintiff to show, not only that the defendants’ land is an 
“ accretion to lot 3, but that the same was surveyed and 
“sold without authority of law, and in violation of his 
_“ rights. 
« That a mistake was made in the original plat of the 
“ government surveys there is no Uoubt, but ¢he plantiff 
“ has sustained no loss by such mistake, and therefore, is 
' not in a condition to complain. Itis evident that justice 
“has been done in the premises.” 


ree Hardin v. Fordan, 16 Fed. Rep.. commencing at 
= “eedicen of page 826, Judge Biopcetr said: “I think, 

# ho ever, that the natural physical facts must control, 
even agai “9 ae by which it may be said. Hol- 
ok purc! ; that is to say, there is and was at the 
the survey two lakes instead of one. 
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“ There was a ridge, substantially dry, separaling them, 
“and this ridge was never surveyed. 

“ The government had the right, in 1874, to survey this 
“dry ridge, which had never been surveyed, and put tt on 
«the market and sell it.” 


In that case, on that trial the shallowness and non- 
navigability of Hyde lake was not proven, and as to the 
bed of that lake, the judge assumed from the plat its 
navigability contrary to the fact, and applied the law of 
navigable waters. In the second trial before Judge 
Gresham, it was proven and held non-navigable, and so 
specially found by him as we have shown, and Jordan re- 
covered not only the ridge but the bed of the lake. That 
appears from the transcript of the judgment and findings 
of the court, in evidence in this case. 


Upon these authorities it must be concluded that this 
body of land, existing at the time of the survey of 1835, 
and most certainly at the time of DeWitt and Holbrook’s 
entries, and extending continuously southwesterly to the 
high land at the south of Wolf and Hyde lakes formed 
no part of the fractional south-west quarter of fractional 
sections 19, 20 and 30, which were patented to DeWitt 
and Holbrook, but that those lots were limited to the 
meander line forming its boundary. 


In addition to the above cases of Granger v. Swart; 
Lammers v. Nissen, and Glenn v. Jeffery, the case of 
Martin v. Carlin, 19 Wis., 454, is in point. In the latter 
case, also, the plat was erroneous in representing Rock 
river to be where it was land and not river at the time of 
the survey, and the plat was disregarded. 


The conclusion is, therefore, irresistible that as to this 
body of land, the title remained in the government un- 
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affected by the survey of 1835, and that the patents to 
Condit, Field, Farrand, Rushmore and others of this 
omitted tract of government land passed to them a per- 
fect title thereto, which was, as found by the court,vested 
in Jordan. 
D. This discussion has proceeded thus far without 

regard to whether the sheet of water,now known as 

Hyde lake, was or was not, at the time of the survey of 

1835, navigable water. The case in rst Wolworth was 

situated, in part at least, upon Rock river,astream. The 

case does not state whether navigable or not. The cases 

of Lammers v. Nissen, and Glenn v. Feffrey were both 

upon a navigable river. 


It may be contended on the other side that while the 
contention as to the uncovered land, when the survey of 
1835 was made, and De Witt and Holbrook made their 
entries, may prevail, yet that those portions of sections 
19, 20 and 30, which are covered by shallow water, when 
at datum, and those portions of section 29, which are in 
like manner covered by the waters of Wolf lake, as it 
now exists, did not pass to the patentees under the sur- 


vey of 1874. 
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We have already siated and will not repeat it, that the 
proof and findings show conclusively that when the sur- 
vey of 1835 was made, and DeWitt and Holbrook made 
their entries, Hyde lake, so-called, was non-navigable. 
It is not material in this case whether portions of Wolf 
lake were then navigable or not. There is no right as- 
serted, in this case, which could prevail with respect to 
the title to that’ portion of Wolf lake, as it now exists, 
_and is situated upon the east half of 20, if it was true, as 
we have contended, that this body of land then existed to 

the west of Wolf lake and remained unsurveyed, the 
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title of which was in the government. The section line 
between sections 29 and 30 does not, at any point, except 
for a short distance at the north end, run into Hyde lake. 
The only portion of the bed of Hyde lake, therefore, 
as to which the question of navigability or non-naviga- 
bility, at the time of the survey of 1835, is pertinent, is 
the west half of the south-west of 20, and a small area 
adjacent to it on 29. 


In the foregoing cases of Lammers v. /Vissen and Glenn 
v. Seffrey, the field notes, as well as the map, showed the 
meander line as run at the water’s edge. On the con- 
trary, in this case, although the map returned by the sur- 
veyor does not show the meander line, yet the field notes, 
which are offered in evidence, do show that this meander 
line was made up exclusively~of right lines running from 
station to station upon stated courses, and that the sta- 
tions were, many of them, distinguished by monuments, 
such as various kinds of timber; and, the soil over which 
these right lines were run is described in the notes. 


The general principles of riparian rights are not con- 
troverted. 


There ought to be no contention, but that a riparian 
owner upon navigable salt or fresh water, or navigable 
rivers within the ebb and flow of the tide, takes only to 
the water’s edge. 


That the title to the soil under such navigable waters 
in the United States, in the absence of any grant or pat- 
ent, is in the several states where those bodies of water 
are situated, and that, as to such waters, the state is a 
trustee for the public for the purposes of maintaining the 
public right of navigation. 

3 Kent Com., 427. 
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8 That riparian owners on navigable rivers, above the 
iF ebb and flow of the tide, and upon non-navigable streams 
tl also, take to the center thread of the river or stream. 
Diedrickv. The N. W. R. R. Co., 42 
aq Wis., 262. 
rd R. R. v. Schurmier, 7 Wall., 272. 
Braxton et al. v. Bressner, 64 Ull., 488. 


This much of the ground covered by the law of ripa- 
rian rights ought not to be the subject of contention, and 
the authorities bearing upon any of these propositions 
have no place in this case. We have no conteption with 
the other side with respect to these general principles of 
the law of riparian rights. : 


E. But it may become material to consider what the 
rule of law is as to non-navigable lakes and ponds, confess- 
edly neither streams nor rivers. 
ae It is the established law in the State of Illinois: 
ea THAT WHERE LAND IS CONVEYED OR GRANTED ALONG 
: OR UPON A NATURAL LAKE OR POND, THE CONVEYANCE OR 
GRANT EXTENDS ONLY TO THE WATER'S EDGE. 


There ought to be no contention with respect to the 
correctness of the rule adopted by the Supreme court of 
the State of Illinois in the case of the 7rustees of Schools 
_ v. Schroll et al., 120 Ill., 519, drawing the distinction be- 

__ tween the rule of riparian rights, as applicable upon a 
stream or river, and that applied where the land is situ- 


ran ted by the United States to the State of Illinois. 
enth section, by act of Congress of April 18, 
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a 
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There was a lake on the tract know as “ Meredosia 
‘“‘lake,”’ connected by an outlet with the Illinois river. 


In 1846, the proper school authorities, under the title 
acquired by the grant, platted the lands lying on both 
sides of the lake, into lots and sold the same. 


Persons claiming riparian title under the purchasers of 
these lots, or some of them, entered into the possession 
of the bed of the lake, and claimed to own it as riparian. 
owners. The school trustees brought this suit against 
the claimants to recover the bed of the lake. 


In that case the Supreme court of Illinois determine 
the law to be in that state, that the riparian proprietor’s 
title does not extend beyond the shore, and that this rule 
applies where land is conveyed, bounded along or upon a 
natural lake or pond. ‘The court in that case, say: '“An 
“entirely different rule applies when land is conveyed 
“ bounded along or upon a natural lake or pond. 


“Jn such case the grant extends only to the water's edge.” 
& ; 


There is no ground for contention that the sheet of 
water, known as Hyde lake, was at the time of the sur- 
vey of 1835, or has ever since been, navigable water, or 
that it was or has been a stream. 


The courts and text-writers have often defined what 
constitutes navigable water. Those bodies only are 
navigable, which are navigable 7 fact for purposes of 
commerce. The public right of navigation is limited to 
those streams and other bodies of water which are cap- 
able of public use. Gould on Waters, section 43 (p. 97) 
and note, and authorities. Also same author, section 54 
(page 115) and note, and section 72. JA/cManus v. Car- 
michael, 3 lowa, 1; Colchester v. Brooke,7 QO. B., 339; 
Mayor of Lynn v. Turner, 1 Cooper, 86; Miles v. Rose, 
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5 Taunt., 706; Rex v. Montagu, 4 B. C. 598. Gould on 
Waters, section 43, page 97, says: Ifa channel connect- 
ing with navigable water, “is a small creek, navigable 
* only at exceptional and extraordinary times, or at cer- 
‘tain states of the tide, and then only for a short time 
‘and by very small boats, its adaptability for general use 
“is strong, if not conclusive, evidence against the exis- 
“ tence of a public right.” In a note to the section, the 
author adds: “It is now settled that the public right is 
‘limited to those streams and inlets which are capable 
“ of public use.” In the case of Zhe Monticello, 20 Wall., 
439, Justice Davis, delivering the opinion of the Su- 
preme court said: ‘“ This court held in the case of Zhe 
“ Daniel Bell, (10 Wall., 557) that those rivers must 
‘be regarded as navigable rivers in law which are navi- 
“ gable zn fact. And they are navigable in fact when 
“they are used, or are susceptible of being used in their 
“ordinary condition, as highways for commerce, over 
“‘ which trade and travel are or may be conducted in the 
“customary modes of trade and travel on water. And 
“ a river is a navigable water of the United States, when 
“it forms by itself, or by its connection with other waters, 
“a continued highway over which commerce is or may 
“ be carried on with other states or foreign countries in 
“the customary modes in which commerce is conducted 
“ by water.” Such is the rule in this country. 
Rowe v. Granite Bridge Company, 21 
Pick., 344. 
Charlesionv. County Commissioners, 3 Met., 
202. 
Attorney General v. Woods, 103 Mass., 
437: 
United States v. New Bedford Bridge, i 
Wood and M., 4o1. 
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Weathersfield v. Humphry, 20 Conn., 218, 
Grotin v. Hurlburt, 22 Conn., 178. 
Burrows v. Gallup, 32 Conn., 501. 
Brown v. Preston, 38 Conn., 219. 

Glover v. Powell, 10 N. J. Eq., 211. 
Flannagan v. Phil., 42 Penn. St., 219. 


The evidence in this case shows that the bed of Hyde 
lake, except as to a very small area on the west side of 
the lake, extending from about the half section east and 
west line on section 20 to below the half section, east and 
west line on section 30 (this being the northerly and 
southerly limits of Hardin’s fractional tracts on sections 19 
and 30), is, and probably always has been, above datum, 
and that the excepted portion, above indicated, will not 
average six inches below datum. 

The waters are supplied by rain fall, within the water- 
sheds, the melting of ice and snow and by springs in the 
bottom of the lake. There is no current or thread to it. 
The waters cannot flow out until they rise above the 
western rim of the lake and cannot flow in untl the ex- 
cess of waters, accumulated by reason of freshests, rain- 
fall or winds, rise above this rim. When the former 
occurs there is a temporary flow from the basin over the 
rim. In the latter case there is a temporary flow in the 
reverse direction. Waters are only thus moved tempo- 
rarily in divers directions and by the winds brought to 
bear upon the surface of the water. This makes Hyde 
lake clearly fall within the definition of non-navigable 
ponds and lakes, and within the rule applied by the court 
in the Meredosia lake case, which was held to be a lake 
and nota part of the Illinois river, and which ruling is 
supported by all of the authorities. 
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Gould says: “A river is a running stream of water 
“ pent in on either side by banks, shores, or walls. * * * 
« Every river consists of: (1) the bed; (2) the water; (3) 
«the banks or shores; and it also has accurrent. It is a 
“river or water course from the point where the water 
“comes to the surface and begins to flow in a channel 
“until it mingles with the sea, the arms of the sea, lakes 
“etc. It may sometimes be dry, but in order to be with- 
“in the above definition it must appear that the water 
“usually flows in a particular direction, and has a regu- 
«“ Jar channel; with bed, banks, or sides.” * * * “ The 
“bed, which is a definite and commonly a_ permanent 
“ channel, is the characteristic which distinguishes these 
‘‘waters from mere surface drainage, flowing without a 
“ defined course or certain limits, and from water perco- 
“lating through the strata of the earth, both of which are 
“not subject to riparian right, but form part of the realty 
“and belong exclusively to the owner thereof. The fact 
“that these waters have a current gives rise to questions 
“ relating to the obstruction and acceleration of the waters 
‘which do not arise in the case of still waters, like lakes 
“and ponds. A stream necessarily involves the idea of a 
“ current; and a statute which provides for bridges over 
“streams separating towns confers no authority to con- 
“struct bridges over lakes, bays or marshes, in which the 
«“ water has no preceptible flow.” 

Gould on Waters, Sec. 41. 


All these positions in the text are well supported by 
reference to numerous cases. 


On the other hand, the same author defines lakes and 
ponds thus: «‘ Fresh water lakes and ponds are bodies of 
“standing water distinguishable from rivers chiefly by 
“the fact that they have no current.” * * * «The 
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**fact that there is a current from a higher to a lower 
«level does not make that a river which would otherwise 
«be a lake, nor does a lake lose its distinctive character, 
‘because there tn a current to it ‘for a certain distance 
“ tending lowards a river which formas its outlet. On the 
“hand, the fact that a river broadens into a pond like 
‘sheet with a current does not deprive it of its character 
*‘as a river.” 

Gould on Waters, Sec. 79. 

Angell on Water Courses, 7th Ed. 4f. 


These positions of the text are fully supported by the 
cases Cited in support, among which is the case of the 
State v. Gilmanton, 9 N. H., 463; and 14 N. H., 476. 


These authorities certainly-justify the court in the Mere- 
dosia lake case in finding it a lake and not a stream. 


But the special finding of the court in the case at bar, 
that “the land and water are substantially what they 
‘‘were at the time of the original survey, and that the 
“lake or lakes are non-navigable waters,” is conclusive 
upon this question. 


Certainly if Meredosia lake was a lake within these 
authorities, Hyde lake is. The differences between the 
two bodies of water are that Hyde lake is less than two 
miles long and a half a mile wide, while Meredosia lake 
is five or six miles long and in places a mile wide; that 
Meredosia lake is in close contiguity with the Illinois 
river, a navigable stream, while Hyde lake is some four 
or five miles from Lake Michigan and eighty to 100 rods 
from the Calumet river, both navigable bodies of water, 
in both cases connection being made from an “ou. let” to 
the Illinois river in the one case, and to the Calumet river 
in the other, and that as the court states, it did not appear 
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whether portions of Meredosia lake was in fact navigable, 
while it does appear, in this case, that the bed of Hyde 
lake in the lowest part is very near “datum.” 


In the two cases, these bodies of water are without 
current, but during portions of the year currents of water 
pass through their outlets to the Illinois and Calumet 
rivers respectively, but the flow of water from the lakes 
is sometimes “ stopped in summer.” Both lakes receive 
their supply of water from springs in their beds, rainfall. 
and melting ice and snow, but, in their natural state, irom 
no other independent body of water. 


‘lt is clear, therefore, that Hyde lake, within the rule 
adopted, or rather followed, in the Meredosia lake case 
is a non-navigable lake and not a stream. This is not 
controverted. | 

Hyde lake, therefore, being a non-navigable pond or 
stream at the time of the survey of 1835, the question 
arises whether or not the iitle to any portion of this lake 
bed became subject to the riparian claims of any of the 
owners of fractional lots under that survey. It is’ clear 


from the authorities that it did not, but that like the un- 


covered lands, which existed ‘at the time of that survey, 
the title rémained ‘it the Government of the United 

OF. The bed of Hyde Yake being non-navigable did not 
pass to the State of Illinois, as the trustee for the public, 
ane conservator of the right of public mervigation. 


phe title to so: much of this lake bed as is contained in 
sections 59, 20, 29 and 30 passed to Jordan by mesne 


: conveyances from the patentees as unquestionably as it 
did to that part of the tract which was uncovered at the 
: time DeWitt and Holbrook made their respective entries. 


It is competent for the government to pass ‘title to non- 
navigable lake beds, and they are often the subject of 


private conveyance. Itis a matter of very frequent oc- 
currence that non-navigable lakes and ponds are patented 


and conveyed as forming parts of congressional subdivis- 
ions. The validity of these titles has been frequently de- 
clared by the courts. 

It has been the uniform practice, also, of the United 
States Government, where non-navigable lakes and ponds 
have been meandered to subsequently survey and patent 
the lake beds. 

Rogers vy. Fones, 1 Wend., 255; - 
Canul Commissioners v. The et ; 


Wend., 448; 
Smith v. Miller, 5 Mason (U.S.C. C. )s 
191; 


Coovert x. O’ Connor, g Watts, aes 
Angell on Water Courses,Sec. 6; 
Ledyard v. Ten Eyck, 36 Barb., 102. 


In the case of Ledyard v. Ten Hyck, 36 Barb., 102, it 
was held that a patent which embraced within its descrip- 
tion a portion of Cazenovia lake carried the title to the 
bed of the lake covered by the description to the grantor. 


In the case of Rogers v. Fones, I Wend, 255, the court 
had said; “It cannot be doubted, that when a patent or 


“* grant conveys a tract of land by metes and bounds, the 


«‘ and under water as well as other land will pass, if the 
«land under water lies within the bounds of the: grant. 
« A contrary doctrine would exclude the lands under the 
« water of lakes and streams not navigable. Scarcely a pat- 
«ent ever issued in th’s state, that does not include one of 
«the other; and so far as I know, no question has ever 
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“ been raised on this ground. The authority cited from 
“2 Black. Com., 19, does not bear out the position, but 
“establishes the contrary. The author states, that if a 
“man-grants his lands he grants all his mines, woods, 
“ waters, etc., as well as his fields and meadows.” 


In the case of Canal Commissioners v. The People, 5 
Wend., 448, Chancelor Walworth held, that waters and 
islands in rivers, which were included within the bounds 
of the Van Rensselaer’s patent and in terms granted were 
passed to the patenice and his assigns. 


Yn the case of Smith v. Miller, 5 Mason, 191, the 
plaintiff claimed as lessee for 500 years of a dam or pond 
“together with all the land, which may be flooded by 
“ raising said dam seven feet high from the bed or bottom 
“of the river.” | 


In deciding the case Justice Story said: “ The lease 
“ having conveyed all the land under the pond, it passed 
«the pond of water and the fish therein to the plaintiff, 
“as incident to the principal grant.” 

- The grant to William Penn, in Pennsylvania, vested in 
him the title to all streams and bodies of waters not nav- 
igable, falling within the limit of his grant, and the owner 
~ could convey the stream or body of water and the title 
- _ to the soil under them to one person and the adjoining 

ee land to another. 
; aoe Angell on Water Courses, Sec., 6. 
j Coovert v. O'Connor, 8 Waitts., 470. 


eat the Meredonia lake case, the court held that the 
es of schools by virtue of the Act of Dacasebe, 


; ‘nit ere sixteen th section to the State of Illinois for 
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the grant. In that case the school trustees recovered the 
luke. 


In this the court was fully justified by the authorities 
which I have above quoted. On the same principle 
Hyde lake, being a non-navigable lake, the patents to 
Farrand, Rushmore, Condit and others vested in them an 
absolute title, not charged with any public or private 
easement or use, and through them in Jordan. Being 
non-navigable, there was no public right of navigation, and 
they could be charged with no easement, because an 
easement in non-navigable waters cannot exist, except by 
grant or prescription, neither of which is claimed or can 
be claimed in this case. 

Cook v. Stevens, 11 Mass., 533. 
Sleveus v. Stevens, 11 Met., 255. 
Gould on Waters, Sec. 300, note 3. 


G. The principle announced, as we have seen, by the 
court, in the Meredosia lake case, that shore owners on 
pouds andnon-navigable lukes are limited tothe water's edge, 
is fully sustained by the most trustworthy and reliable line 
of authorities. 


In Wheeler v. Spinola, 54 N. Y., 385, the court say: 
« Neither can the rule as to riparian ownership. be ap- 
“plied to this pond which is applied to ordinary fresh- 
“water streams. A boundary upon it does not carry 
‘* title to iis center, but only to low water mark. Such 
‘is the rule us to boundaries upon natural ponds or. 
“ lakes.” | 

It was said by Chancellor Walworth in Canal Commis- 
stoners v. The People, 5 Wend., 446, speaking of the rule. 
that riparian owners on streams take to . the center 
thread “ the principle itself does not appear to be suffi-. 


* ciently broad to embrace our large fresh water lakes, 
* or inland seas, which are wholly unprovided for by the 
“common law of England. As to these there is neither 
* flow of the tide or thread of the stream, and our own 
* local law appears to have assigned the shores down to 
“the ordinary low water mark to the riparian owners.’ 


In the case of Champlain & St. Lawrence R. R. Co.v. 
Valentine, 19 Barb., 490, the court say: ‘“ From the na- 
“ture of things, i in many particulars, it is not adapted to 
“our lakes. The English have no large inland bodies of 
stationary fresh water, or even salt, unaffected by the 
“tide. Nor is there anything similar to our great lakes, 
‘in those parts of the Old World where the civil law has 
“prevailed, * *. * Some of our judges and jurists 
“have not hesitated to declare an opinion, that the law 
“in relation to the rights of riparian owners on rivers, 
“ above the flux and reflux of the tide, does not prevail 

“in our ot lakes.” 
-. Similar language is held in Kingman v. Sparrow, 12 
Barb., 206. 
The case of Ledyard v. Ten Eyck, 36 Barb,, to2, 
_ while seeming to be in conflict with these cases, by rea- 
‘ 800 of obiter dicta is not. 
Spdp that c case, Cazenovia, lake was treated as navigable. 
‘Bhs, oate, acting as trustee for, the public, lowered the 
utlet pond emer ne the land out, of the Jake bed, 
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Justice SHaw, io delivering the opinion of the court, 
says: “A large natural pond ‘may have a definite low 
“water line, and then it would seem to be the most nat- 
“ ural construction, arid one which would be most likely 
“to carry into effect the intent of the parties to hold, 
“that land bounded upon such a pond would extend to 
“low water line.” 


In the case of the /nhabitants of Roxbury v. Stoddard, 
et al., 7 Allen, 167, the court say: “ The rules of law 
“which apply to questions of boundary on rivers have 
“never been considered applicable to the great lakes, or 
“ fresh-water pounds. The boundary on a natural pond 
“exten ds only to low-water mark.” 


In the case of Paine v. -Woods, 108 Mass., 170, the 
co urt, speaking by Justice Gray, now of this honorable 
court, affirms the doctrine that a grant bounded by a 
pond or lake extends to low water ‘mark, citing the 
opinions of Chancellor Walworth in Canal Commissioners 
v. People, 5 Wend.; Chief Justice Shaw’ in’ Waterman v. 
Fohnson, 13 Pick., Justice “Hoar in West Roxbury v. 
Stoddard, 7 Allen, and other cases. 


That the shore owners did not take title to the bed of 
the pond involved was held in //#tinger v. ene 121 
Mass., 546. 


In the case of Primm et al. v. Walker, 38 Mo., 99, 
the court say: “ Doubtless, when the call is for a pond 
“merely, or for metes and bounds aiong the bank*of a 
“ river, the margin of the pond at low water, or the edge 
“of the bank, on many authorities, is to be taken as the 
‘“« boundary.” | 


In the case of Bradley v. Rice, 13 Mo., 201, the court 
say: ‘Had the land been bounded upon a river or 


*« stream, or upon an artificial pond created by expanding 
“a stream by means of a dam, the riparian proprietor 
* would go to the thread of the stream. This is law well 
“settled and understood. 

« But it has not been so settled with regard to ponds 
“and lakes. Nor are we aware, that there can be one 
“construction for small ponds or lakes, and another for 
«large ones. Where shall the line be drawn?” 


_ This principle was recognized by the same court in 
Nelson v. Butterfield. 21 Mo., 229. In that case there 
was an arm or cove running ‘across the land from the 
pond, and the principle was carried out by treating this 
arm or cove as not a part of the body of the pond and 
thus giving effect to the clear intention of the parties ex- 
pressed in the conveyance. 

In the case of Wood v. Kelley, 30 Mo., 53, the land in- 
volved was bounded * easterly on said south pond.” 

_ “South pond appeared to be a natural body of fresh 
“ water, the height and extent of which had been in- 
“creased for more than twenty years before the com- 
“ plainant purchased his land bounded upon it.” 


The jury were instructed that the cdmplainant acquired 


a be title to the land bounded upon the pond, to the margin 


_ of the pond at low water mark, considering the pond to 
be permanently enlarged by reason of the mill-dam. 


‘The court sustained this instruction. 
a3 Bar Robinson v. White, 42 Mo., 218, it is said: «« When 
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“the grant, it would seem, extends only to the water’s 
“‘ edge.” 

In Zhe State v. Gilmanton,9 N. H., 463, the court 
say: “ Whena grant is made extending to a river, and 
«‘ bounding upon it, the centre of the stream is the line 
«tof boundary, if there is no limitation in the terms of 
«the grant itself. 

« But in relation to grants bounding on ponds, lakes or 
“other large bodies of standing fresh water, that prin- 
“ciple does not apply, but the grant extends only to the 
“ water’s edge.” 


In Fletcher v. Philips, 28 Vt., 268, after stating the 
rule as to streams, the court say: “A different rule pre- 
“vails where land is conveyed bounded on large natural 
«‘ ponds or lakes; in such case the grant extends to the 
“water's edge, or if, as observed by Ch. J. Shaw, in 
« Waterman v. Fohnson, 13 Pick., 261, the lake or pond 
««have a definite low water line, the grant will extend to 
“low water.” The tract involved in this case was upon 
the shore of Lake Champlain. 


In the case of Fakeway v. Barrett, 38 Vt., 323, the 
tract involved also lay near th same lake. 


Plaintiff and defendant owned contiguous tracts. De- 
fendant and his grantors had occupied and cut hay on 
about five acres of land lying between low and high 
water marks, for a period of time sufficient to bar an 
action. | 

The court held that the plaintiff's land was limited to 
the high water line, and that the defendant’s occupancy 
of the land in dispute, claiming the same under his deed, 
although not in fact embraced therein was a bar to re- 
covery. ; 
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In Austin et als. v. Rutland R. R. Co. et als., 45 Vt., 
242, it is said there is no common law of Vermont, by 
which the owner of land bounded on Lake Champlain 
has a right beyond low water mark to appropriate as his. 
own the bed of the lake. Neither the legislature nor the 
courts have recognized any such, right. 


The same rule is held im Wisconsin. In Mariner v. 
Schulte, 13 Wis., 698, Chief Justice Cole affirmed an in- 
struction of the inferior court which instructed a jury that 
such was the law. 

Thus this line of authorities, followed by the Supreme 
court of Illinois in the Meredosia lake case, establishes 
the rule as claimed by us and as laid down by that court. 


Many of the authorities, which are given on the other 
side and claimed to establish a different rule, are cases 
where the entire shore on all sides of the lakes and ponds 
in question are held by the same person, or where the 

area of the non-navigable lake or pond was estimated 
and paid for as a part of the lands granted or patented. 
_ While contending that there is no analogy, or authority, 
- from any of the English cases for such a rule, because of 
absence of such bodies of water in England, and because 
- the rule claimed in these cases is one applied to navigable 
and not to non-navigable bodies of veater, the most that 
ean be contended for with respect to these conflicting 
‘eases is that they constitute an exception to the rule and 
not the rule itself. This question is fully discussed and 
clearly decided by Judge Gresham in the case of the 
inate of Indiana y. Milk, 11th Fed. Rep., 395. He says: 
‘Nor wigable streams are usually narrow, and the 
1 nes of riparian owners can be extended into them at 
angles without interference or confusion, and with- 
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“natural, when such streams were called for as bound- 
‘aries, to hold that the real line between opposite shore 
“ owners was the thread of the current. The rights of 
«‘ the riparian proprietors in the bed of the stream, and in | 
“the stream itself, were thus ctearly defined. But when 
“this rule is attempted to be applied to lakes and ponds, 
“ partial difficulties are encountered. They have no cur- 
“rent, and being more or less circular, it would hardly 
“be possible to run the boundary lines beyond the 
“ water’s edge, so as to define the rights of the shore 
“‘ owners in the beds. Beaver lake is seven and a half 
« miles east and west, and less than five miles north and 
“south. Extending the sides and end lines into the lake, 
«‘there being no current, where would they meet? This 
“rule is applicable, if at all, whether there be one or 
‘more riparian proprietors. I do not think the mere 
“‘ proprietorship of the surrounding lands will, in all cases, 
“give ownership to the beds of natural non-navigable | 
‘lakes and ponds, regardless of their size. It would be 
“unfair and unjust to allow a party to claim and hold 
*‘ against his grantor the bed of a lake containing thous- 
« ands of acres, solely on the ground that he had bought 
«and paid for the small surrounding fractional tracts— 
“the mere rim. 

‘* A person might, by purchasing tb* lands mneroeaillia 
«¢ small lake, in view of its size and other circumstances, be - 
“held to own the bed. Each'case depends dargety on. its 
‘‘own facts. Forsythe v. Smale, 7 Biss., 201.” 


While a general grant of land on a river or stream, 
non-navigable, extends the line of the grantee to the mid- 


dle or thread of the current, a grant to a natural pond or ~~ 


lake extends only to the water’s edge. 


It is the established doctrine of the Supreme court of the 
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United States, that the Supreme court of each state may 
determine for each state the rule which it will adopt with 
respect to riparian rights upon non-navigable waters within 
the several states of individul contestants. Barney v. Keo- 
kuk, 94 U.S. (4 Otto), 228. 


H. Whether, therefore, the mathematical line run by the 
surveyor as established by the monuments at the intersection 
of section lines, or the water’s edge at high, low or ordinary 
stuge of water was the real boundary, the title acquired by 
the patentces of the fractions was limited to the boundary line 
and no riparian rights are involved. 


The well recognized rule that distances and courses 
must yield to monuments and natural objects, where the 
two conflict, and that other rule, which the courts have 
sometimes adopted, that where a meander line is run 
along, or near, a body of water, the boundary should be 
_ taken to be the water’s edge, and the fiction entertained 
___ (which is believed to be limited to the meander of navig- 
3 “able bodies and streams) that the line is run by the sur- 
: ts veyor. for the ascertainment of the quantity of land merely 
relat only to boundaries of tracts surveyed, and neither 

aply nor admit any rights to the patentees beyond the 


~ The question whether the patentée has any riparian 
ights is entirely distinct and independent from the ques- 
on a8 to where the boundary of his tract is. 

a is a well established principle that riparian rights are 
irely independent of the title to the soil under the 
water. As is said in Diedrich v. The N. W. Ry. Co., 
42-W i" 4 262:- “ Riparian rights proper are held to rest 
upon title to the davé of the water, and not upon title 
the r oil under the water ; riparian rights proper being 


61 


*“ the same, whether the riparian owner owns the soil 

“under the, water or vot. And distinguished from the 

“ right arising in case of gradual and insensible accretion 

“or reliction, the general right of appropriating and 

“ occupying the soil under the water, when such right may 

‘‘ exist, is not properly a riparian right’ resting #of upon 

“ title to the dank only, but more directly upon title to the 

« soil itself under the water. * * * Therule that the 

“ right of appropriation and occupation of the bed of the 

‘« water, when such right exists, rests upon title to the bed 
“ of the water itself, and not upon title to the bank only, 

‘¢ appears to be a principle nearly self-evident. * * * 
+‘ When the water is of navigable (as is the case with 
“ respect to Hyde lake and: ever has been), the public 
“ has no easement; and the riparian owner” (if the title 
to the bed is also in him), “may, in general, put his 
‘estate under the water to any proper use he may 
“ please.” 


Whether then the patent issued to Holbrook conveyed 
to the mathematical meander line, as shown by the field — 
notes, or to the water’s edge at the time of the survey, — 
or the purchase by Holbrook, the bed of Hyde lake did © 
not pass nor was its waters charged with any easement ~~ 
or use, public or private, and the only difference it would ~ 
make by giving the one construction or the other would: — 


simply relate to the margin of the land at such time lying». . a 


es 
en, 


between the mathematical meander line and the edge of 
the water. 


That it is difficult to furnish evidence as to where the 
line of water would be, or was when the meander line .. 
was run, is no objection to the position, because the diffi-: 
culty of obtaining proof is not an argument against the. 
application of ‘a rule at law. Difficulties of that sort are 


4 __. If, however, it had been made to appear as a fact, that 
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met and overcome by the courts, as best they may be, in 
every day’s practice. 

The rule would seem to be, where courts have applied 
it, that where.riparian rights exist the water’s edge at the 
time the purchaser from the government acquired title, is 
the boundary line. The existence of riparian rights here 
is admitted only for the sake of argument. 


_ In this case there could be no serious difficulty, because 
so far as relates to the water boundary on Hardin’s 
fractions in the north half of 30 and the south half of 19, 
the plat would seem to show that the water came up to 
the meander line, and that the two coincided upon these 
tracts. The presumption, therefore, would be, until over- 
thrown by Hardin by proof of a margin up to the time 
Holbrook took his patent, that the water line and the 
meander line coincided as the eastern boundary of these 
fractions. So far as the north line of the south-west 
quarter of section 20 is concerned, the plat shows water 
to have extended beyond that quarter to the north for 
some distance, so that the difficulty suggested in no event 
would arise in this case. 


_ Counsel for plaintiff entirely agree with us in both, that 
the state has no easement in Hyde lake, and that the title 
in the owner of the soil under the lake is proprietary. 
The only contention on his part being that that proprie- 
tary title belongs to his client and not Jordan, while our 
‘contention is that Jordan is the proprietary owner dis- 
charged from all public and private easements. 


have taken by his patent to the water’s edge, there would 
simply as to this margin be an overlying and an under- 
lying patent, in which case, as to such margin, the earlier 
patent would prevail, but such a contingency would in no 
wise affect the validity of the junior patent beyond the 
boundary line of the tract granted to Holbrook. On the 
contrary, the patent under the survey of 1874 would 
carry a perfect title from the boundary line of lands 
granted in the Holbrook patent. The land adjacent to 
the De Witt tract, running south continuously to the south- 
west corner of 29, between Wolf and Hyde lakes, as lands 
omitted, could only be regarded in any case as the unsur- 
veyed land of the United States. 


In conclusion, upon this branch of the case, we have 
shown that these lands were omitted from the survey of 
1835 by mistake or negligence, within the cases of Lam- 
mers v. Vissen and Glenn v. Feffrey; that the meander 
line should either have been run along the margin of Wolf 
lake as it then existed and still exists, including in the sur- 
vey of 1835 the large tract of land between Wolf lake and 
the sheet of water known as Hyde lake; that it being shal- 
low water, and the bottom being generally about datum, 
and none of it but a few inches below, the title remained in 
the government; that as to such portions of the west side 
of Wolf lake as are involved in this suit, Hardin cannot 
question the right of Jordan; and that as to the same, and 
as between them and the government patenting these 
lands and receiving their money, their titles are good; 
and that, therefore, in any view which may be taken of 
this branch of the case, these lands belonged to the United 
States at the time of the survey of 1874. It should be 
observed, also, that this, in any sense, was not a re-sur- 
vey. The survey, made by Wolcott, re-established the 
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old meander line precisely where it was run in 1835. He 
found all of the monuments on the meander line, shown 
by the old field notes. The other lines were the extension 
of the east and west, north and south lines of the old sur- 
vey made by actual measurements, and the establishment 
of the corners shown in the latter survey. 
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HARDIN AND DEWITT HAVING BEEN NOTIFED, AND HAVING 
‘APPEARED BEFORE THE REGISTER AND RECEIVER OF 
THE LOCAL LAND OFFICE; HAVING APPEALED TO THE 
COMMISSIONER OF THE GENERAL LAND OFFICE; AND 
FROM HIS DECISION TO THE SECRETARY OF THE 
INTERIOR; AND CONTESTED IN THE LAND DEPARTMENT, 
BEFORE THESE OFFICERS OF THE GOVERNMENT, THE 
QUESTION WHETHER OR NOT THE LANDS EMBRACED IN 
THE SURVEY OF 1874 BELONG TO THE GOVERNMENT; 
AND THE DECISION OF THE SECRETARY OF THE IN- 
TERIOR, THE HIGHEST AUTHORITY IN THE DEPARTMENT, 
_ HAVING BEEN ADVERSE TO THEM; AFTFR SUCH A CON- 
‘TEST AND THE QUESTION HAVING BEEN DECIDED UPON 
EVIDENCE ADDUCED, BEARING UPON THE QUESTION AS 
A FACT, THEY AND THEIR GRANTEES ARE ESTOPPED 
BY THE DECISION OF THE SECRETARY OF THE INTERIOR 
FROM AGAIN CONTESTING THE QUESTION IN THE 
~~ COURTS. 

_.... The.proof in this case shows that DeWitt and Hardin 
a wee notified ny the ‘Tegister and receiver of the local 
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sisted upon a decision, before patents should issue, 
whether these lands had not passed under the Holbrook 
and DeWitt patents, and did or did not belong to the 
United States. Proof was introduced before the register 
and receiver of the local land office, as to the physical 
conditions and changes in the tract involved in this suit, 
at and since the time when.he Holbrook and DeWitt 
patents were issued; and an issue of fact was formed 
and tried, necessarily including the issue whether this lake 
was navigable in fact, and the local land officers found the 
issue adversely to the claims of Hardin and De Witt there- 
on. From that decision Hardin and DeWitt appeuled to 
the commissioner of the General Land office, and the 
question was decided by the commissioner upon’ that ap- 
peal, in 1878, to the effect, that these lands involved in 
this suit belonged to the United States, and were patent- 
able. From this decision of the commissioner, De Witt and 
Hardin again appealed to the Secretary of the Interior, 
and in May, 1880, the Secretary Schurz affirmed the 
decision of the commissioner of the General Land office. 
This decision of the Secretary of the Interior—the head 
of the land department—was never appealed from and 
remains in force. 


It has long been the established doctrine of the Su- 
preme court of the United States, that the decisions of 
the Land Department necessarily made, within the legiti- 
mate limits of proceedings io that department, in the ac- 
quirement of title to the public lands, under the various 
modes provided by statute, are final and conclusive upon 
the parties, and cannot be again drawn in question. In 
the case of Fohnson v. Towsley, 13 Wallace, 83; the court 
said: «“ That the action of the land office in issuing @ 
«‘ patent for any of the public land subject to sale by pre- 
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“emption or otherwise, is conclusive of the legal utle, 
“ must be admitted under the principle above stated, and 
“in all courts, and in all forms of judicial proceedings, 
“where this title must control, either by reason of the 
limited powers of the court, or the essential character 
“of the proceedings, no inquiry can be permitted into the 
“ circumstances under which it was obtained.” 
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In the case of Warren v. Van Brunt, 1g Wallace, 653, 
the same doctrine is affirmed, and the court say: ‘“ This 
“ question has recently been fully considered by this court, 
“in the case uf Johnson vy. Towsley, and it is there held 
“that ‘ When those officers decide controverted questions 
‘‘of fact, in the absence of fraud or imposition, or mis- 
“take, their decision on those questions will be final.’ ” 


In the case of Sheply et al. v. Cowan et al.,g1 U.S., 
340, the court again says: ‘ The officers of the land de- 
“ partment ar’ specially designated by law to receive, con- 
‘sider and pass upon proofs presented with respect to 
“settlements upon the public land.” * * * “For 
“mere errors of judgment upon the weight of evidence 
“in a contesied case before them, the only remedy is by 
‘ ‘appeal from one officer to another of the depariment, 
a ___ and, perhaps, under special circumstances, to the presi- 
- dent.” The same doctrine is reaffirmed in Moore v. 
Robins, 96 U.S., 530, and Margurez v. Frisbie, 101 U. 
S., 473- 

In Vance v. Van Brunt, 101 U.S., §19, it is again 
aid: “ The appropriate officers of the land department 
_ #have been constituted a special tribunal to decide such 
“questions, and their decisions are final to the same ex- 
_ # tent that those of other judicial or quasi-judicial tribun- 
‘Wals are.” That case decides that where false testimony 
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or forged documents had been used, before the depart- 
ment, upon the issue being tried, it would not affect the 
binding force of the decision, were no appeal taken. 


In the case of the United States v. Schurz, 102 U.S., 
401, the court said: “To the officers of the land de- 
“‘ partment, among whom we include the Secretary of the 
‘‘ Interior, is confided, as we have already said, the ad- 
‘ministration of: the laws concerning the sale of the pub- 
“lic domain.” * * * «The question whether any 
‘** particular tract, belonging to the government, was open 
* to sale, pre-emption or homestead right, is in every in- 
“‘ stance a question of law as applied to the facts for the 
«« determination of these officers. Their decision of such 
‘‘ question and of conflicting claims to the same land by 
“ different parties is judicial in its character. It is clear 
‘that the right and the duty of deciding all such ques- 
“tions belong to these officers, and the statutes have pro- 
‘‘ vided for original and appellate hearings in that depart- 
‘‘ment before the successive officers of higher grade up 
‘*to the secretary.” 


In the case of Smelting Company v. Kemp, 104 U.S., 
646, Justice Freitp, speaking for the court said: “A 
*‘ patent in a court of law, is conclusive as to all matters 
‘«‘ properly determinable by the land department, where 
“its action is within the scope of its authority, that is, 
«where it has jurisdiction under the law to convey the 
“land. * * * Indeed, the doctrine as to the regu- 
“larity and validity of its acts, where it has jurisdiction, 
“ goes so far that if in any circumstances under existing 
«law a patent would be held valid, it would be presumed 
“that such circumstances existed. * * ® If in issu- 
“ing a patent its officers took mistaken views of the law, 
“or drew erroneous conclusions from the evidence, or 
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“ acted from imperfect views of their duty, or even from 
* corrupt motives, a court of law can afford no remedy 
‘ to a party alleging that he is thereby aggrieved.” 

In the case of Steele v. Smelting Company, 106 U. S., 
447, the patent was assailed, because it was claimed that 
the same had been previously appropriated as a town 
site. The land department had passed upon the question 
as to whether or not the land was patentable, and had 
granted a patent to the plaintiff. The Supreme court in 
deciding the case (page 450) said: “ Whether there 
“are rights thus interfered with which should preclude 
“the location of the mine and the issue of a patent to 
‘him or his successor in interest, is, when not subjected 
“ under the law of Congress to the local tribunals, a mat- 
“ter properly cognizable by the land department when 

“ application is made to it for a patent, and the inquiry 
‘* thus presented must necessarily involve a consideration 
“of the character of the land to which title is sought, 
whether it be mineral, for which a patent may issue, 
“ or agricultural, for which a patent should be withheld. 
“@# #* * Necessarily, therefore, it must consider and 
_ pass upon the qualifications of the applicant, the acts he 
_ has’to perform to secure the title, the nature of the land, 
“and whether it ts of the class which is open to sale. * * * 
pe ‘“ The validity of a patent of the government cannot be 
_ “assailed collaterally, because false and perjured testi- 
oe “mony may have been used to secure it, any more than 
“a judgment of a court of justice can be assailed collat- 
“erally on like ground.” (Page 453.) 
_ ‘The.case of Qurnn v. Conlon, 104 U. S., 421, was one 
: the officers of the land department were called 
rm eho a the lands involved were within 
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whether by the survey of the government and the appro- 
priation of other lands to its satisfaction, they were ex- 
cluded from the operation of the grant. and open to pre- 
emption—or, in other words, belonged to the United 
States. In that case, this court re-affirmed, in the 
strongest: language, its prior rulings on the question; 
and, in speaking of the land department, said; “The 
‘‘ alleged erroneous rulings of the officers of the land 
“department * * * were upon mere matters of fact, or 
‘upon mixed questions of law and fact, which were prop- 
“erly cognizable and determinable by the officers of that. 
‘ department.” * * * «For mere errors of judg- 
ment as to the weight of evidence on these subjects, by 
“ any of the subordinate officers, the only remedy is an 
‘‘ appeal to his superior of the department. The courts 
“cannot exercise any direct. appellate jurisdiction over 
“the rulings of those officers, or of their superior 
“in the department in such matters, nor can they reverse 
“or correct them in a collateral proceeding between: pri- . 
“vate parties.” * * * «The question whether the 
“ land in controversy had been freed fron its reservation 
‘under the Mexican grant so as to be open to settlement 
‘and pre-emption depended upon matters disclosed by 
“the record of proceedings in the land department, 
“namely, that the public surveys had been extended over 
« the lands, and that other lands had been a ca to 
“the satisfaction of the grant.” 


This doctrine was again affirmed in the recent case of 
Baldwin v. Stark, 107 U.S., 465. 


The case of Cowell v. Lammers, 21st Fed. Rep., 200 
decided by Judge Sawyer, on the circuit, is in accord 
with this line of authorities as applicable to the question: 
decided in this case. In that case (page 205), after 
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quoting from the act of Congress of 1796 the language: 
“ These field-books shall be returned to the Surveyor- 
“ General, who shall thereupon cause a description of the 
“whole land surveyed to be made out, and transmitted ¢o 
the officers who may superintend the sale,” (St. P., 466 
Par. 2), the court says: “The object, doubtless, is to 
“ enable the officers in charge to determine whether the 
** lands are patentable or not. 


“ This provision has been in force ever since, and it is 
“carried into the Revised Statutes (section 2,396): * * * 
« ¢Thus the government has provided means to enable 
“the land officers to determine the character of the land, 
“and whether or not they are of the character granted 
“by the acts, or authorized to be sold or otherwise dis- 
“ posed of. Again the court says, at page 208: ‘ The 
‘“ sooner it comes to be a generally recognized principle, 
“that a United Ststes patent, regular upon its face and 
“upon the record, issued in the form prescribed by law, 
“means something, that it is unassailable collaterally, or 
“or even with success directly, by parties having the 
* proper sfefus,except upon clear and indisputable ground 
*‘and evidence, the sooner confidence in land titles will be 
“re-established.’ ” 


The same principle is also affirmed by Judge Brewer, 
in the case of Wright v. Dubois, 21 Fed., 694. 


In the case of Shep/y v. Cowan et al., ante, two pat- 
ents had been issued for the same land, one by the State 
of Missouri, under a congressional grant made in 1841, 
and the other by the United States in 1866, upon a pre- 
emption claim. Other acts of Congress had been passed 
with special reference tu the land involved, and various 
surveys had been made. 
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The land department determined that, notwithstanding 
the prior patent by the State of Missouri, under a prior 
congressional grant, the property de/onged to the United 
States, and was subject to the pre-emption claim, and 
awarded a patent. The Supreme court of the United 
S tates in this ‘case held that the decision of the Secretary 
of the Interior was conclusive. 

Sheply v. Cowan et al., 1 Otto, 340. 


See, also, the recent cases of 
Terry v. Strub, 18 Legal News, 2. 


Also, 
Aurora Hill Con. Min. Co. v. 85 Min. Co, 


et al., 34 Fed. Rep., 515. 


in the recent case of Cragin v. Powell, 128 U.S, 593, 
the sourt, by LAMAR, justice, say: “‘ That whilstthe lands 
“are subject to the supervision of the General Land Of- 
“ fice, the decisions of that~ bureau in all such cases, like 
‘that of other special tribunals upon matters within their 
“ exclusive jurisdiction, are unassailable by the courts, 
“ except by a direct proceeding; and that the latter have 
‘no concurrent or original power to make similar correc- 
‘‘ tions, if not an elementary principle of our land law, is 
“settled by such a mass of decisions of this court, that 
‘its mere statement is sufficient.” 


Citing, with other cases: 
Haydel v. Dufresne, 17 How., 23. 
Steele v. St. Louts Smelting & Refining Co... 

106 U. S., 447. 

Pollard et al. v. Dwight, 4 Cranch, 439. 
West v. Cochran, 17 How., 403. 
Stanford v. Taylor, 18 How., 409. 
Gazzam v. Phillips, 20 How., 372- 
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United States v. San Facinto Tin Co., 125 
U. S., 273, and 
Frasher v. O'Connor, 115 U.S., 122 


The case at bar clearly falls within these decisions and 
is controlled by them. The officers of the land depart- 
ment necessarily passed upon the question, largely of fact, 
whether these lands belonged to the United States. The 
consideration of that question involved an examination of 
the records of the land department, including the field 
notes of the two surveys, the evidence adduced in con- 
nection with the application for the survey, the return of 
the officer making the survey of 1874, with the proof 
connected therewith as to the condition of these lands, 
the consideration of the evidence as to the s/atus of this 
omitted tract, whether it was land, whether the portions 
covered by water were navigable or non-navigable, what 
-ehanges had taken place, if any, and necessarily required 
them to decide a mixed question of 'aw and fact, largely 
of fact, which, according to all these decisions, they not 
only had a right, but it became their duty to do. 


~ That decision, as we have seen, was in accordance 
with the authorities, but whether it was or not it became, 
and ever must remain, conclusive as against De Witt and 
Hardin and their grantees. The question is simply 
whether the land department, in the proceedings culmi- 
> Mating in-these patents, under which these defendants 
. held, and, to which proceeding Hardin and De Witt were 
contesting parties, had jurisdiction to consider and decide 
the issue formed by them—whether the lands in question 
belonged to the United States. Had the patents to the 
__ fractional tracts purported to convey these lands, and had 

_ the acreage purchased and paid for by Holbrook and De- 
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Witt embraced them, the jurisdiction would not be 
claimed to exist. But the acreage purchased and paid 
for, and covered by the description in the patents, did 
not extend beyond the meander line. 


An examination of the opinions of the commissioner fo 
the general land office, secretaries Schurz, Kirkwood and 
acting secretary Bell will show that all of the claims, 
which are now urged in this case, including the-allegations 
of fraud, were thoroughly considered, investigated, dis- 
cussed, and, in every instance, although three different 
applications for rehearing were made, decided against 
Hardin and De Witt. Surely the language of the Supreme 
court of the United States in the &%. S. v. San Facinte 
Tin Co.: “There must be a time when such allegations 
«will not be heeded. The examination into alleged 
‘‘ frauds, when the patents. are applied for ought to close 
«all controversy in respect to them, clearly so unless 
‘ upon newly discovered evidence of the most convincing 
“ character, Congress should direct proceedings to be in- 
“ stituted to set aside the patents, and that result‘can be 
«‘ obtained without impairing the title of innocent parties,” 
is indeed pertinent. 

In this case Jordan is an innocent purchaser, having 
paid large sums of money for these lands relying on the 
decision of the land department. 

It is, therefore, contended that the decision of the land 
department, that these lands belonged to the United 
States, is conclusive upon this and all other courts. 


* 
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We come now to the consideration of the assignments 
of error, appearing in this record, asa ground for the re- 
versal of this judgment. 


The first, second and third assigmnents may be con- 
sidered together, as embraced in the claim that the court 
erred in the construction of the Holbrook patent and in 
the declaration o! the rights of plaintiff in error, holding 
thereunder. 


So, also, the fourth and fifth assignments may be 
treated together. 


A. These assignments of error have already been 
answered in this argnment. If lands embraced in the sur- 
vey of 1874 were omitted government lands, in the sur- 
vey of 1835, the meander lines on the south-east 19 and 
south-east 30 was a line of boundary and the recovery 
should have been limited to the meander line. If the fact 
was, as sbustantially found by the court, that at the time 
of the survey of 1835, there was a large tract of marsh 
land to the west of the 2.04 acre piece in the south-east of 
30, of like character as the piece itself, the judgment as 
to that piece was manifestly night. 


The judgment also with respect to the fractions on the 
__- south-east 19 andnorth-east of 30 was also manifestly 
fight, or, if wrong, the error was committed in favor 


The defendant in error is the only one who can be heard 
he judgment as to those last pieces gave plaintiff, in 
ition to the original fractions, lands under the survey 
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of 1874 upto the water of Hyde lake at low water 
mark. 


This is all the plaintiff couldhave recovered had Hyde 
lake been navigable. 
Gould on Waters,,Secs. 198 and 203. 
Canal Commissioners v. People, 5 Wend., 
423. 
Wheeler v. Spinola, 54 N. Y., 377. 
Waterman v. Johnson, 13 Pick., 261. 
West Roxbury v. Stoddard, 7 Allen, 158, 
167. 
Paine v. Wood, 108 Mass. 
Wood v. Kelley, 30 Maine, 47. 
Fletcher v. Phelps, 28 Vt., 257. 
Fakeway v. Barrett, 38 Vt., 316. 
Mariner v. Schulte, 13, Wis., 692. 


There is another consideration which ought not to be 
overlooked in this connection. The declaration would 
not support a larger judgment than was rendered. 


As we have seen, the first count, as settled by the 
court, only sought a recovery of the original tracts. As 
to these there never was any contention. The defendant 
plead that he made no claim to them and never was in 
possession. (Rec., 41.) 

Now what did plaintiff claim by his additional or second 
count? The first part of the description (ante, page 1) 
is unknown to either the survey of 1835 or that of 1874. 
In the first survey lands inside of the meander line are 
“ fractional ” tracts, in the second they are lots. 


Is this description helped out by the latter part of the 
count? 


In construing the first count, the court held the lan- 
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guage “ with all accretions, alluvions and relic:ions” to 
be meaningless. (Rec., 40.) 


Did the language used under the videlicet in this count 
give the description such definiteness that a recovery could 
or should be had on it? The language is, “all the land 
“lying between the west boundary line of said south- 
“ east quarter of section 19, and the west line of said 
“north-east quarter of section thirty, and the middle line 
“of the permanent water of the lake east of said line, 
* sometimes designated and known as ‘ Navigable Lake,’ 
* and sometimes as ‘ Wolf Lake.’ ” 


[i | 


How about the north and south boundaries? In what 
direction does the middle line of the permanent water 
run, or where is it located? In what state does this line 
lie, Illinois or Indiana? 7 


Is this such a description that the United States 
marshal, under a judgment rendered upon this count, 
could put the plaintiff in possession? Surely the plaintiff 
- cannot be heard to complain of the judgment under this 
ae if ue judgment was for more lands than the plaintiff 


the debian alone can assign error for it. 
| In the interest of the settlement of titles he has not 


done 80. a 


) 8 , ~ remaining language of this count: “ all of the lands , 
— # )y between the sectional lines of said south-east quar- 
fof section thirty and said lake,” if it means anything, 

] 


Pink ee : constiued to cover only the belt of marginal 
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ween the quarter section lines of the south-east 


: : of section thirty and the waters of Hyde lake. 
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} Ss 3.04: acre tract in the south-east corner of this 
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quarter, as we have seen, was the only tract to which 
this language could apply. The language is too indefi- 
nite to have sustained a judgment for a single foot beyond 
the meander line of that tract. 


As to that tract, the meander line was properly helda 
boundary as well on this account as for the reason before 
mentioned. 


Referring to the “statement” of this brief verified as 
we have seen by the findings of the court, it will be re- 
membered that the elevations of this large tract claimed 
by the plaintiff as riparian to the small 2.04 acre fraction, 
was all or nearly all, entirely uncovered, or covered with 
the merest film of water at the time of the original sur- 
survey in 1834 and 5; that the subsoil was sand and not 
quagmire or marsh; that it was substantially the same, 
and as well entitled to be considered land as plaintiff’s 
original 2.04 acre fraction. 


Upon these facts none but the extremely imaginative 
artist of the learned counsel’s brief could have patheti- 
cally said: ‘we may imagine with the findings an en- 
“ gagement between parties brave and fair, from the sur- 
“vey of 1834 to that of 1874, the land making advances 
“towards the water, and the water meekly holding its 
“ face towards the sun in the day-time; yet at the end of | 
“the wooing, so far as represented, the land is found to 
“be a sorry suitor, clothed only with reeds and coarse 
“swamp grass.” 

It is submitted that the facts in the record fully sustain 
the judgment of the Circuit court as to this tract, and that 
upon them the court could not have reached a different 
judgment. Raat 
The language of the court in Bissell v. Fletcher, 434 


N. W. Rep., 350: “There is no proof whatever that 
“the land claimed by the plaintiff is an accretion.” * * * 
“In fact all of the proof tends to show that it is not. The 
defendant has purchased his land, asa part of the public 
*‘ domain, from the United States, and it would be rank 
“injustice to rob him of his property, and give it to the 
“ plaintiff who is already in possession of all of the land 
“that he purchased and the government sold him,”’ is 
especially pertinent to this branch of this case. 


The land claimed as riparian is as much out of pro- 
portion to the original fraction in this case as in that. 


B. The fourth assignment of error is on account of 
the admission in evidence of oral testimony in connection 
with the map heretofore referred to, and the admission 
of certain records of the land department. 


This assignment is clearly without merit. 


The introduction of oral evidence in connection with 
maps and charts, in investigations of this sort, is a neces- 
sary and every-day occurrence. 


It is deemed unnecessary to refer to any other cases 
_ than those heretofore cited in this atgument, to establish 
_ the legality and regularity of this practice. 
+i Granger v. Swart, 1 Wol., go. 

Lammers v. Wissen, 4 Neb., 245. 
Glenn v. Feffery, 75 lowa, 20. 
Bissell v, Fletcher, 19 Neb., 726. 
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properly allowed to read in support of his title, under 
which he held, the records of the land department show- 
ing his deraignment of title from the government. 

That was the very contention of the parties, which the 
court was expected and required to decide upon the evi- 
dence adduced upon both sides of the issue. The evi- 
dence was clearly admissible. 

The fifth assignment of error is general and covered 
by those heretofore considered. 

It is respectfully submitted that the judgment of the 
Circuit court should be affirmed. 

W. C. Goupy, 
For Defendant in Error. 
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1 Pleas in the circuit court of the United States for the nortl 
ern district of Illinois, held at the United States court-room 

in the city of Chicago, in the district aforesaid, before the He 
NY Walter Q. Gresham, judge of the United States circuit court for th 

5 seventh circuit, on Monday, the first day’of February, 1886, in the 

December term of said court, in the year of our Lord one 

eight hundred and eighty-five, and of our Independence the one 


hundred and tenth year. 
WM. H. BRADLEY, Clerk. 


CHarR_es H. MitcHer. 
v8. ; 
JaBEzZ G. Smave, Joun I. Bennett, FRANK 18400. Ejectment. 
I. Bennett, and Conrap Ny JORDAN. 


NortHERN District oF ILLINOIS, 38: 


Be it remembered that on the twenty-sixth day of Febroary, 1883, 
there was filed in the office of the clerk of the circuit court of the oe 
United States for the northern district of Illinois, at Chicago, in said 
district, a bond for costs and a transcript of record from the : circuit = 
court of Cook county, Illinois, in said above-entitled cause; which 
, said bond and transcript are Sasas sani in the words and figures 
following, to wit: 


2 Unitrep Sratres oF AMERICA, 
Northern District of Minois, fhe 


March Term, A. D. 1883.. 


ireuit Court. 


CuarRuyes H. MircHety ) . 
v8. In Ejectment. 
ConrAD N. JORDAN ef al. 


I enter myself security for costs in this cause, and promise to y 

all costs which may accrue to the opposite og Fe is action or t 
any of the officers of this court; and, in default of payment by 
defendants of any costs ordered or adjudged to be paid by th om 
hereby agree and stipulate that execution may issue pli Sn | 

. property for any costs taxed against defendants. 


Dated this 26th day of February, A. D. 1883. | 
FRANK I, BENNET 4 


~ 


Srates of AMERICA, — hae: 
State of Illinois, Cook County, 


teas the Honorable John G. Rogers, one of the judges of the 
cir court of Cook county, at a term thereof begun and held 

yee “at Cag in said county and State, on the third Monda (being 

aig fifteenth day) of January, 1 in the ay of cur Lord one thousan 


«Gb dred, and. y-two,and of the Independence of the 
a bap States Dh ie Ganeined ‘and seventh. 

Present: Honorable John G. Rogers, one of the judges of the 
' circuit court of Cook county, State of Illinois; L. L. Mills, State’s 


attorney ; Seth F. Hanchett, ‘sheriff. 
Attest: JACOB GROSS, Clerk. 


Be it aaveiennl that heretofore, to wit, on the 9th day of No- 
> vember, 1882, Clarles‘H. Mitchell, by W. Prescott, Esq., his attorney, 
~ - filed in said-coutt-his certain pracipe and declaration, and caused 
___ to be issued out of and under the seal of said vourt the people’s writ 
of summons, directed to the sheriffof Cook county to execute, which 
said precipe, declaration, and writ, together with the sheriff's return 


thereon endorsed, are in the words and figures following, to wit : 


* po, 2 
ea 
= 


Privcipe. 


S545 i 


CHARLES H; ‘Muronett, Plaintiff, 

sec stay 19wems 6: | Ejectment. Damages, 
ABEZ. G Sx aa.e, JOHN » L ebenain, and $1,000.00 

Z seme I, Bennerr, Defendants. | 


said “eotitt will issue a summons in the above-en- 
d cause'to idants in a plea of ejectment to the damage 
Lid pla aft i the ‘sum of one’ ind-dollars, direct the same 
‘sheriff of Cool ‘eoutity to exécute, and make it returnable to 
ber termi ‘of sdid court, A. D. 1882. 

mt WM. PRESCOTT, 

Root) | SU6s HE vO 11 ise Plaintiff's Attorney. 
oT eee Gross, Bea, clerk. 


Circuit Couirt of Cook’ County. November Term, A. D. 1882. 


pet sen maven of Jabez G. Smale, John 
: a plea of setemtie: for bw 


—- 
| 
. 
| 


possessed oF emtaa seal ot jand, vith aed 
and being in nn pal aforesaid, to wit, th re 
5 west quarter of fractiona Sotion twonty (30h 40 ) 
seven (37) north, range fifteen (15)-east, of the tt 
cipal meridian, according to a plat of the survey 
rection of the United States Government and returned Aes the G a 
eral United States Land Office prior to the year A. D. 1880; vbte : 
said land, appurtenances, and tenements the plaintiff claims in fee 
simple; we the plaintiff being so thereof possessed, the defendants — 
afterwards, to wit, on the first day of November, A. D.1882,entered into 
the said land, appurtenances, and tenements and now unlawfully — : 
withhold from the plaintiff the possession thereof, to the damage 
of the plaintiff of one thousand dollars, and therefore he brings his © 


suit. 
WILLIAM PRESCOTT, 
Atty for Plaintiff. 


Summons. 
STATE OF ‘Cet 
County of Cook, 


The people of the United States of Jilinois to the sheriff of Cook | 
county, Greeting: pe 
We command you that you summon Jazeb G. Sinale, John I. Ben- — 

nett, and Frank I. Bennett, if they shall be found im-your county, — 

personally to be and appear before the circuit eourt.of Cook county — 

on the first day of the term thereof to be holden at ‘the cou . 

in the city of Chicago, in said Cook céanty, onthe third — 

6 Monday of November, A. D. 1882, to answer unto Charles H. 

Mitchell j in a plea of ejectment to the damage of said plaintiff, ae 
as it is said, in the sum of one thousand dollarsys:) — ze. 
And have you then and there this writ, with an. endorsement 1 
thereon in what manner you shall have executed, the saine. i th creat, 


Witness Jacob Gross, clerk of our said court, and the, se 
at Chicago. aforesaid, this 9th day of November, A.D, $882., 
(SEAL. | JACOB GROSS, Clerk. 
Endorsed: Received at — o'clock — m., Nov. ner ion O. L. i 
Mann, sheriff. © : 


P’d 2.50. Served this writ by reading the same 8’ ‘the wUbin- | 
named defendant, John I. Bennett, this 9th day of Novemven, 1882... 


O. L. MANN, 
By J. C. ROWLEY, Deputy. 


I hereby appoint Wm. Becker m specie deputy to serve this writ 
on the within-named defendant, Jabez G. Smale, t is 9th day of ete : 


1882. ef, 


~ Srate or Icxrors, oie 
Cook County, ’ 
Wm. Becker, being first duly sworn, deposes and says that he 
- served this writ by reading the same to the within-named defend- 
ant, Jabez G. Smale, the 10th day of November, 1882; other de- 
fendant not found. Me 

WM. BECKER, as 

Special Deputy. 


7 Subscribed and sworn to before me this 14th day of Novem- a> 
ber, 1882. 
W. E. WAITE, 
[sEAL. | Notary Public. 


Filed this 20th day of November, A. D. 1882. 

JACOB GROSS, Clerk. 
W. PRESCOTT, Pl't'ff’s Ait’y. 
And thereupon, on the 2nd day-of December, 1882, the demurrer 


of defendants was Bled i in said cause in words and figures following, 
to wit: 


StaTe oF ILxrnois, | 


Cook County, | 
Circuit Court. Nov. Term, 1882. —_> 
CuHarbLes H. MircHerr 
vs. Liane | 
Jazez G. Smatz, Jonn I. Bennet, and Frank I. | Ejectment. 
BENNETT. r 


Now come said defendants, Jabez G. Smale, John I. Bennett, and 
- Frank I. Bennett; by J. I. & BL Bennett, their attorneys, and de- 
fend, &c., when, &e., and say that the said declaration and each : 
- count thereof and the matters therein tained in manner and 
form as the same are above set forth are not sufficient in law for the 
_ plaintiff to maintain his aforesaid action, and that they, the defend- i 
ants, are not: ‘bound by law toanswer the same; and this he is ready ¢ 
to verify.» ( 
Pee Wherefore, for want of a sufficient declaration in this behalf, 
8 . the defendant prays judgment, and that the plaintiff may be tes 
iis _ barred tas cig areas his aforesaid action, &c. 
fee Boyt : J. L & F. I. BENNETT, 
ee A! Ail’ys for Defendant. 


JACOB GROSS, Clerk. 


1d thereupon, on the 2nd day of December, 1882, a certain affi- 
it and notice were filed in said cause in words and figures fol- 


bd 


1 ah Fe MS ars i ae Cn , Ag: ra i : 
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CHARLES H. MITCHEL | ALE ET AL. 
* ; - = > oe 
. 


Circuit Court of Cook County. December Term, A. D. 1882. Ve 


Cuarutes H. MircHecr 
vs. : 
Joun I. Bennertr et al. 


* 


STaTE OF ILLINOIS, \ 
Cook County, 


The affiant, Hugh L. Mason, having been duly sworn, deposes 
and says that on the 8th day of November, 18582, he served a notice 
in ejectment on John I. Bennett, demanding possession of the prem- 
ises known and described as follows: 

The fractional S. W. } of section 20, township 37 north, range 15 
east, of 3rd P. M., Cook county, Lilinois. 

That this affiant upon delivering said notice to said Bennett in- 
quired how he, the said Bennett, held or claimed to hold said prop- 
erty ; that thereupon the said Bennett replied that he owned and 
held said property under a fee-simple title. 

HUGH L. MASON. 


Subscribed and sworn to before me this 2d day of December, 
1882. 
JACOB GROSS, Clerk. 


9 Notice of Motion. 


STATE OF ILLINOIS, | | 
Cook County, 


Circuit Court. Nov. Term, 1882. 


CHaRLeEs H. Mirco err 
v8. 
JABEZ G. SMALE, JOHN I. Bennett, and Fran« I. Ben- 
NETT. 


To William Prescott, Esq., att’y for plaintiff: 

Please take notice that on Saturday, Nov. 25, at 10 a. m., or so 
soon thereafter as counsel can be heard, we shall, before his honor 
Judge Rogers, in the room usually occupied by him as a court-room, 
in said county, move the court to substitute Conrad N. Jordan as 
sole defendant in said cause, said motion being based upon an affi- 
davit, a copy of which is herewith handed you, and for other pur- 
poses, when and where you may appear and resist if you see fit. 

J. I. & F. I. BENNETT, 
| Alt’ys for Def is. 
STATE OF arses) 
Cook County, se 


Frank I. Bennett, being duly sworn, says that he served the above 
notice on William Prescott, Esq., by leaving a copy thereof with the 
person in charge of his office, on Nov. 24, 1882. 

: FRANK I. BENNETT. 


Ejectment. 


OHARLES H. MITCHELL ve. gape en G. SMALE ET AL. 
y -Subeaibed a and sworn to canie me this 25th day of Nov., 
JACOB GROSS, Clerk. 


It is agreed the above notice may stand for Sat., Dec. 2nd, 1882, at 
same hour, before same judge. 

Dec. 1st, 1882. 

J. 1. & F. L. BENNETT, 
Att’ys for Def't. 

And thereupon, on the same day, to wit, the 2nd day of December, 
1882, a certain order was made and entered of record and a certain 
bill of exceptions was filed in said cause ; which said order and bill 
of exceptions are in the words and figures following, to. wit : 


Order, Dec. 2nd, 1882. 


CHARLES H. MITcHELL 


| miel LOcE A RS an 
Jape G. Sane; Jonn I. Bennet, & Franx I, (°/4!- Hectment. 


BENNETT. 


This day came Gonrad N. Jordan, and on his motion it is ordered 
that he, the said Conrad N. Jordan, be, and he is hereby, made a 
‘party codefendant in said cause. 


Bill of Exceptions. 


STATE OF ot aM, 
Cook County, 


Circuit Court. Nov. Term, 1882. 
a Cuarzes H. MircHe.. 
v8. : 
JABEZ G. Smaxz, Joun |. Bennett, Frank I. Benner, 
- and Conran N. JoRDAN. 


And now, on this second day of December, 1882, comes the 
eo partes by their attorneys, and also comes Conrad N. Jordan, 

Gh his‘ attorneys, and thereupon a motion was made by the 
said Jo fn ituted as sole defendant for and in the place 
n G. Smale, John. L. Bennett, and Frank I. 
which motion the said defendants, Jabez G. Smale, John 
“Bennett, and Frank I. Bennett, consented in writing and requested 

) pao art to grant the same; which said motion and consent thereto, 
iting, is in the words and figures following, to wit: 


Ejectment. 


4 { 
>- ee BE Pa —4 


EE Et ee Tr Re ge ee ey era es Sa 


PS 


CHARLES H. MITCHELL VS. JABEZ G. SMALE EF 


+ 
é Y Motion. . 
{‘ STATE OF ILLINOIS, sat 
& Cook County, 
je ae 
Circuit Court. Nov. Term, 1882. 
| af Cuarves H. MitcH et 
vs. 
; } JABEZ G. SMALE, JoHN I. Bennert, and Frank I. 
“ip BENNETT. 


deny: 


| Ejectment. 


And now comes Conrad N. Jordan, by J. I. & F. I. Bennett, his attor- 
neys, and moves the court to be substituted as sole defendant in said 
above-entitled suit, said motion being based upon the affidavit filed 


J. I. & F. I. BENNETT, 
Att’ys for said Jordan. 


herewith. 


Jabez G. Smale, John I. Bennett, and Frank I. Bennett, the above- 
named defendants, by J. L. & F. Ll. Bennett, their ‘attgrneys, hereby 
consent to the above motion, and request that it be done in accord- 


ance with the statute in such case made and provided. 


J. 1. & PF. 1. BENNETT, 


- Att’ys for Defendants. 
~~“ 12 Filed Dee. 2, 1882. 
JACOB GROSS, Clerk. 
And at the same time of filing said motion said Jordan entered 
his appearance in said cause in the words and figares following, to 
‘ wit: 
| Appearance of C. N. Jordan. 
STATE OF ILLINOIS, | 
Cook County, a 
| Circuit Court. Nov. Term, 1582. 
' 
; Cras. H. MitcHecr 
v8. ; 
“~~ JaABEZ G. SMALE, Jonn I. Bennett, and Frank | Ejectment. 
BENNETT. 


I do hereby enter my appearance in the above cause and waive 
service of process therein, provided I am substituted as sole defend- 
ant in said cause in place of Jabez G. Smale, John I. Bennett, and 
Frank I. Bennett. J. I. & F. I. Bennett are authorized to appear for 
me as my attorneys for the purpose of said substitution and other 


purposes. 


CONRAD N. JORDAN. 
Filed Dec. 2d, 1882. ! 
—4L JACOB GROSS, Clerk. 
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"- And thereupon, to sustain said motion, the affidavit of said Jor- 
dan was read tod¢he court; which affidavit is in the words and fig- 
ures following, to wit: 7 
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13 Affidavit of C. N. Jordan. 


State or ILiinors, \ ee 
Cook County, 


Circuit Court. Nov. Term, 1882. 


Cuarvies H. MitcHecr ) 
v8. 
JaBEz G. Smare, Joun I. Bennerr, and Frank I. 


t Ejectment. 
BENNETT. — 


Conrad N. Jordan, being duly sworn, says that the said defend- 
ants, John I. & F. I. Bennett, conveyed the property involved in the 
above-entitled suit to affiant before said suit was commenced, and 
on the Ist day of Nov., 1882, by deed dated and acknowledged of 
that date and in pursuance of a contract executed Sept. 20, 1882; 
that at and prior to said last-mentioned date said defendant, Jabez 
G. Smale, had been in possession of a part of said premises, and on 
the 26 day of October, 1882, went into the possession of the residue of 
said premises; that said Smale executed a written lease as to a part 
of said premises Aug. 27, 1882, and a further written lease as to the 
residue of said premises Oct. 56, 1882 ; that said leases were as- 
signed to affiant, the one on and the other before Nov. 1, 1882, by 
John I. Bennett, to whom they ran, and that when the said suit was 
commenced the said defendant Smale was the tenant of affiant, and 
the said John I. & Frank I. Bennett had no interest in said prop- 
erty or any of it or the possession thereof except as holding under 
affiant. | 

Affiant therefore prays that he may be substituted as sole 
14 defendant for the said John I. Bennett, Frank I. Bennett, and 
Jabez G. Simale, his tenants as aforésaid. 
CONRAD N. JORDAN. 


Subscribed and sworn to before me this 2lst day of November, 
A. D. 1882. 
JNO. L. NISBET, 
Notary Public # 20, New York County. 


Filed Dec, 2, 1882. 
JACOB GROSS, Clerk. 


_. Thereupon the court denied the said motion to substitute said 
_ Jordan as sole defendant ; to which ruling of the court in denying 
said motion the said defendants and every of them then and there 


Where the said Conrad N. Jordan moved the court to be ad- 
mitted to d the said cause as landlord and as codefendant with 
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udice to his rights to except to the said former ruling of the court, 


which last motion was thereupon allowed by the court, and said 


Jordan was admitted as a party codefendant in said cause and to 
defend said cause as landlord. 

And inasmuch as the matters and things aforesaid are not mat- 
ters of record, the said defendants then and there prayed that this 
their bill of exceptions might be then and there and at the same 
time of said rulings signed, sealed, and settled by the court, which 


is accordingly done. 
JNO. C. ROGERS. [seat.] 
Dec. 2nd, 1882. 


15 And thereupon, on the 14th day of December, 1882, a cer- 
tain petition and bond for removal was filed in said cause in 
words and figures following, to wit: 


In the Circuit Court of Cook County, State of Illinois. Nov. Term, 
A. D. 1882. 
CHARLES H. 6 gsc Plaintiff, Petition for Rendval th 
Janez G. Smaue, Joun I. Bennett, } the Cireuit Court of the 
eo ie ' . United States for the 
Frank I. Bennett, and Conrad N. Jor- Northen 
dan, Defendants. e 


To said circuit court: 


Your petitioner respectfully shows to this honorable court that 
the matter and amount in dispute in the abovye-entitled suit exceeds 
the sum or value of five hundred dollars, exclusive of costs. 

That the controversy in said suit is between citizens of different 
States, and that the petitioner, who is the defendant, was at the time 
of the commencement of this suit and now is and at the time he 
became such defendant was a citizen of the State of New York; that 
neither said Johu I. Bennett nor said Frank I. Bennett were nor 
were either of them in possession of said lands described in said 
declaration at the time of the commencement of said suit, nor have 
they or either of them since been in possession thereof, nor did they 

or either of them own said real estate or any portion thereof 
16 at the said time of the commencement of said suit, nor have 

they or either of them since acquired title thereto; that they 
are unnecessary and improper parties defendant to said suit; that 
said defendant, Jabez G: Smale, was at the time of the commence- 
ment of this suit and still is the tenant of petitioner; that petitioner 
is the owner of the legal title to said land; that petitioner was ad- 
mitted as defendant in said cause to defend as landlord; that the 
controversy in said suit respects the legal title to said lands, and that 
the sole controversy in said cause is between your petitioner and 
said plaintiff; and that Charles H. Mitchell, whois sole plaintiff, was 
then and still is a citizen of the State of Illinois. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for his entering in said circuit court of the United States 
2—167 
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on the first day of its next session a copy of the record in this suit 
and for paying all costs that may be awarded by said circuit court 
if said court shall hold that this suit was wrongfully or improperly 
removed thereto. 

And he prays this honorable court to proceed no further herein 
except to make the order of removal required by law and to accept 
the said surety and bond and to cause the record herein to be r - 
moved into said circuit court of the United States in and for the 
northern district of Illinois; and he will ever pray. 

CONRAD N. JORDAN, Petitioner. 

J. I. & F. I. BENNETT, 

Ait’ys for Petitioner. 


17 STATE OF ILLINOIS, es 
Cook County, 


I, Frank I. Bennett, being duly sworn, do say that I am a mem- 
ber of the firm of J, 1. & F. I. Bennett, the attorneys for the peti- 
tioner in the above-entitled cause; that I have read the foregoing 
petition and know:the contents thereof, and that the statements and 


allegations therein contained are true, as I verily believe. 
FRANK I. BENNETT. 


Subscribed and sworn to before me this 14th day of December, 


A. D. 1882. 
JACOB GROSS, Clerk. 
Bond. 


Know all men by these presents that I, Conrad N. Jordan, as 
principal, and Jolhn/;I. Bennett and Frank I. Bennett, as sureties, 
are held and firmly bound unto Charles H. Mitchell in the penal 
sum of five hundred dollars; — the payment thereof, well and truly 
to be made, unto the said Charles H. Mitchell, his heirs and assigns, 
we bind ourselves, our heirs, representatives, and assigns, jointly 
and severally, firmly. by these presents. 

Yet upon these conditions; that the said Conrad N. Jordan hav- 
ing petitioned the circuit court of Cook..county, State of Illinois, 
for the removal of a certain cause therein pending, wherein Charles 

H. Mitchell is plaintiff and Conrad N. Jordan is defendant, 
18 to the circuit court of the United States in and for the 
northern, district of Illinois: 

Now, if the said Conrad N. Jordan, your petitioner, shall enter 
into said circuit, court of the United States on the first day of its 
_ next session. a copy of the record in said suit, and shall well and 

truly pay all costs that may be awarded by said circuit court of 
_ the United States if said court shall hold that said suit was wrong- 
fully and improperly removed thereto, then this obligation to be 
_ yoid ; otherwise in full force and virtue. 
__ Witness our hands and seals this 14th day of December, A. D. 


CONRAD N. JORDAN. [sxat. 
JOHN I. BENNETT. SEAL. 
FRANK I. BENNETT. peaeg 


- 


of Conrad Jordan herein, for the following reasons, 


STATE OF ILLINOIS, } _ 
Cook County, 


We, John I. Bennett and Frank I- Bennett, of said county, the 
sureties named in the foregoing bond,-being severally duly sworn, 
do depose and say that we are buth residents of the State of Illinois 
‘and property-holders therein; that we are each worth separately 
the sum of five hundred dollars over and above all our debts 


and liabilities; that we both have property in the State of Illinois 


liable to execution of the value of more than five hundred dollars, 
We further state that we severally executed the bond hereto an- 
nexed as surety, that we know the handwriting of Conrad N. 

19 Jordan, who executed the same as principal, and that his 


signature thereto is genuine. 
JOHN I. BENNETT. 
FRANK I. BENNETT. 


Subscribed and sworn to before — this 14th day of December, 


A. D. 1882. 
JACOB GROSS, Clerk. 


And thereupon, on the 20th day of December, 1882, certain objec- 
tions were filed and a certain order was made and entered of record 
in said cause; which said objections and order are in the words and 
figures following, to wit: 


STATE OF ILLINOIS, 2 .. . 
Cook County, : 


In the Circuit Court. Nov. Term, A. D. 1882. 


CHARLES H. MiItTcHELL 
v8. Ejectment. 
JABEZ G. SMALE et al. 


And now comes the said plaintiff, by his att’y, and objects to an 
order for removal of said cause into the circuit court of the United 
States for the northern district of Illinois as prayed by the petition 


» 


First. The bond presented with the said Mis Spite 
and insuflicient, because in the condition thereof it is recited, among 
other things: “Said Conrad N. Jordan having petitioned the cir- 

cuit court of Cook county, Illinois, for the removal of a cer- 
20 tain cause therein pending, wherein Charles Ff. Mitchell is 

plaintiff and Conrad N. Jordan is defendant:” * * * 
and again, * * * “Now, if the said Conrad N. Jordan shall well 
and truly pay all costs that may be awarded by said cireuit court of 
the United States, if said court shall hold that said suit was wrong- 
fully and improperly removed.” * * * 

Second. Because the petition is insufficient, both in form and sub- 
stance. The law is that such petition should set forth the facts 
upon which a judicial decision of the right uf removal can be ren- 
dered. | x 


see ag ce ieacas io ip. hte 
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Third. The pretended petition in this cause fails to set forth any 
facts showing the right of removal under the law. 

Fourth. The question involved in the application for a removal 
in this cause is of citizenship of all the parties, plaintiff and defend- 
ant, and if the petition set forth such citizenship it would positively 
appear that the plaintiff Mitchell is a citizen of Illinois and all the 
other three defendants, namely, the two Bennetts and Smale, also «1 
citizeus of Illinois, and one defendant only, if he be a defendant at 
all within the meaning of the “ removal” laws, namely, Conrad N, 
Jordan, being a citizen of the State of New York. » 

Fifth. The order to rensove said cause as prayed, as aforesaid, is 
not a matter of counsel, but is a matter that properly calls forth the 
judicial decision upon all the facts as found in the case—as well 
the files, pleadings, and records thereof as the petitioner for “ re- 
moval.” 

21 It is not a mere clerical duty, but an act of proper judicial 
determination. 
WM. PRESCOTT, 
Alt’y for Pref. 


Order, Dec. 20th, 1882. 


CHaARLeEs H. MircHe.y 

v8. 42924, 3741. 

JaBEz G. SMALE, JoHN I. Bennett, Frank LI. | Ejectment. 
NETT, and CONRAD JORDAN. 


pureed 


This day came the attorney for said defendants and moves the 

court to make the said defendant, Conrad N. Jordan, the sole and 

only defendant in said cause, and the court, after hearing arguments 

of counsel thereon and being fully advised in the premises, doth 

overrule said motion; to which ruling of the court the said attor- 

ney for defendants now here excepts; and thereupon, by agreement ) 

of counsel, it is ordered that the foregoing order be, and it is, entered 

nunc pro tunc as of December 2nd, 1882, preceding the order entered 

on that day making said Conrad N. Jordan a party defendant 

herein ; and thereupon came on to be heard the petition filed herein 

for the reinoval ‘cf said cause into the United States circuit court for | 

the northern district of Illinois, and the court, after hearing the 
_ @bjections thereto this day filed by said plaintiff and arguments of —_ 

tounsel and not yet being fully advised in the premises, takes said 
- petition under advisement. 

_ And thereupon, on the 15th day of January, 1883, a certain order 

ey was made and entered of record in said cause; which said 

22 ~~ order is in the words and figures following, to wit: 


aoe eee ae 4 “ee a ee ees ee, ae ee 
ft ee ee ee ee tS ae ee ee ee 

- " 

Fe i ® 


* pen eee 
, Ris ‘ eet ae : e Ae eo aie éi 
* a) i’ K ia, 2% 
3 pot . a al a ie ae 
. * »¥ ‘ i Y' 
te ee 


Order, January 15th, 1883. 


CHARLES H. MITCHELL 
v8. 42924, 3741. 
Janez G. Smare, Jonn I. Bennett, FRANK I. Ben- { Ejectment. 
NETT, and ConraD N., JORDAN. 


This day came on to be heard the motion of said defendant, Con- 
rad N. Jordan, to remove said suit into the United States circuit 
court for the northern district of Illinois, and was further argued by 
counsel; and thereupon the said defendant, Conrad N. Jordan, by 
his attorney, moves the court for leave to amend the petition and 
bond filed for said removal; to which plaintiff's attorney objects; 
and the court, after hearing arguments of counsel and being fully 
advised in the premises, sustains said motion, and doth order that 
said defendant Jordan be, and he is, allowed to amend his said pe- 
tition and bond; to which ruling and order of the court the said 
plaintiff, by his attorney, now here excepts. 

And thereupon, on the 23rd day of January, 1883, a certain peti- 
tion and bond for removal was filed in said cause; which said peti- 
tion and bond are in words and figures following, to wit: 


93 STATE OF ILLINOIS, os: 
Cook County, 


Circuit Court. Jan. Term, 18883. 


Cuartes H. Mirenect, Plaintiff, ) Petition for Removal 

vs. | sto the Circuit Court 

Jabez G. SMAue, Joun I. Bennett, Frank + of the United States 

I. Bennett, Conrad N. Jordan, teced for the Northern Dis- 
ants. trict of Illinois. 


To said circuit court : 

Your petitioner respectfully shows to this honorable court that 
the matter and amount in dispute in the above-entitled suit exceeds 
the sum or value of five hundred dollars, exclusive of costs. 

That the controversy in said suit is between citizens of different 
States, and that the petitioner, who is defendant, was at the time of 
the commencement of this suit and now is and at the time he be- 
came such defendant was a citizen of the State of New, York; that 
neither said John I. Bennett nor said Frank I. Bennett were nor 
were either of them in possession of said lands described in said 
declaration at the time of the commencement of said suit, nor have 
they or either of them since been in possession thereof, nor did they 
or either of them own said real estate or any portion thereof at the 
said time of the commencement of said suit, nor have they or either 
of them since acquired title thereto; that they are unnecessary and 
improper parties defendant to said suit; that said defendant, Jabez 

G. weg was at the time of the commencement of this suit 
24 the tenant of petitioner; that petitioner is the owner of the legal. 


title to said land; that petitioner was admitted as defendant — as 
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in said cause to defend as landlord on the 2ud day of December, A. 
D. 1882; that subsequent thereto and on the 19th day of January, 
1883, and after the said suit became a lis pendens as against petitioner, 
the said Jabez G. Smale, by agreement with petitioner, surrendered 
and cancelled the lease of said lands involved in this suit, which he 
held at the time of the commencement of this suit, and received and 
executed and entered into a new lease from and with petitioner of 
all of the lands involved in this suit of the said date in place of the 
said original lease in force when this suit was commenced; that in 
and by the said new and substituted lease the said Smale expressly 
agrees to hold suid premises subject to the lis pendens of this suit as 
against petitioner and to abide by any final judgment which may 
be rendered in this suit against petitioner and to be subject to any 
process which may be issued thereon, and that he, the said Smale, 
hath no rights under said substituted lease to the premises therein 
contained after any such final judgment against petitioner shall 
have rendered. 

Your petitioner states that said suit is one arising under the laws 
of the United States’ im. this, to wit, that plaintiff seeks in and by 
said suit to recover Jands.embraced in a survey of public lands made 

by the Government of the United States in 1874, embracing 
25 a part of said section twenty (20), t’p 37 N., R. 15 E., 3rd P. 
M., in Hlinois, and patents issued under said survey under 
which your petitioner deraigned title in fee simple before the com- 
mencement. of said suit and in him then vested by conveyance from 
the patentee. | 
- That the plaintitf claims that he is. seized of the fractional tract 
described inthe deglaration as the grantee of one Horatio D. 
De Witt; thatthe said survey, patents, and deeds to petitioner are 
not made‘in pursuance of the acts of Congress and laws of the United 
States relating: to the surveying and disposition of the public lands 
of the United States, and that said act of Congress and laws lave 
been misconstrued by the said land depattment and disregarded, 
and that said survey,patents, deeds, and the proceedings of the land 
department are illegal and void and in violation of the contract 
rights of said Mitchell under the laws of the United States; that by 
virtue of the alleged ownership of said fractional tract described in 
_ ' the declaration: he; the slaintilf, under and in pursuance of said act 
-- of Congress and laws of the United States, is also the owner of said 

_ lands so owned«by!your petitioner by virtue of said survey of 1874 
and patents and deeds:thereunder.. This: petitioner claims title in 

_ fee'to said lands ‘other than said fractional tract by virtue of said 

_ survey of 1874,:said patents and deeds issued thereunder in pursu- 
_ + -anee of the act of Congress aforesuid and laws of the United 
- 26 ~~‘ States, and therefore states that said suit is one arising under 
the laws of the United States entitling this petitioner toa re- 
“moval of the suit under the act of Congress entitled “An act to de- 
mine the jurisdiction of the circuit courts of the United States and 
© regulate the removal of causes from the State courts, and for other 

Fposes,” in force March 3rd, 1875, for that cause alone. 

a your petitioner offers herewith a bond, with good and suffi- 


. 


; 
4 


cient surety, for his entering in said circuit court of the United 
States on the first day of its next session a copy of the record in 
this suit and for paying all costs that may be awarded by said cir- 
cuit court if said court shall hold that this suit was wrongfully or 
improperly removed thereto. 

And he prays this honorable court to proceed no further herein, 
except to make the order of removal required by law and to accept 
the said surety and bond and to cause the record herein to be re- 
moved into said circuit court of the United States in and for the 
northern district of Illinois ; and he will ever pray. 

CONRAD N. JORDAN, Petitioner. 

J. I. & F. I. BENNETT, 

Att’ys for Petitioner. 


27 State OF ILLINots, | ,. | 
Cook County, Hy 


I, Frank I. Bennett, being duly sworn, do say that I am a member 
of the firm of J. I. & F. I. Bennett, the attorneys for the petitioner 
in the above-entitled cause; that | have read the foregoing petition 
and know the contents thereof, and that the statements and allega- 
tions therein contained are true, as I verily believe. 


FRANK I. BENNETT. 
Subscribed and sworn to before me this 22 day of January, A. D. 


1885. 
JACOB GROSS, Clerk. 


Know all men by these presents that I, Conrad N. Jordan, as 
principal, and John I. Bennett and Frank I. Bennett, as sureties, are 
held and firmly bound unto Charles H. Mitchell in ‘the: penal sum 
of five hundred dollars ; — the payment whereof, well. and truly to be 
made unto the said Charles H. Mitchell his heirs and assigns, we 
do bind ourselves, our heirs, representatives, and assigns, jointly and 
severally, firmly by these presents—__. 

Yet upon these conditions: that the said Conrad N. Jordan hav- 
ing petitioned the circuit court of Cook county, State of Illinois, 
for the removal of a certain cause therein peuding,wherein Charles 
H. Mitchell is plaintiff and Conrad N. Jordan and others are de- 
fendants, to the circuit court of the United States'\incand for the 

northern district of Ilinois: 
28 Now, if thesaid Conrad N. Jordan, your petitiobenaball enter 

into said circuit court of the United States,on the first day of its 
next session, a copy of the record in said duit. and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
United States if said court shall hold that said suit.was wrongfully 
and improperly removed thereto, then this obligation to be void; 
otherwise in full force and virtue. 

Witness our hands and seals this 22d day of January, A. D. 1883. 

CONRAD N. JORDAN. 
JOHN I. BENNETT. 
Witness : | FRANK IL. BENNETT. 
C. N. J. 
F. AUSTIN. 
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 Srare oF ILLINOIS, 
Cook County, 


We, John I. Bennett and Frank I. Bennett, of said county, the 
sureties named in the foregoing bond, being severally duly sworn, | 
do depose and say that we are both residents of the State of Illinois | 
and property-holders therein ; that we are each worth separately the 
sui of five hundred dollars over and above all our several debts and ie, © 
liabilities ; that we both have property in the State of Illinois liable 

to execution of the value of more than five hundred dollars. 
29 We further state that we severally executed the bond hereto 

annexed as surety; that we know the handwriting of Conrad 
N. Jordan, who executed the same as principal, and that his signa- 


ture thereto is genuine. 
JOHN I. BENNETT. 
FRANK I. BENNETT. 


Subscribed and sworn to before me this 22nd January, A. D. 1883. | 
JACOB GROSS, Clerk. 


——— eee ‘SO ~¥ 


And thereupon, on the 2nd day of February, 1883, certain objec- 
tions to removal were filed in said cause; which objections are in 
the words and figures following, to wit: 


State or L[LLINOIs, ; a 
Cook County, 


In the Cireuit Court, Cook County. January Term, A. D. 1883. 


CHarues H. Mrrov evr. 
: v8. Ejectment. 
JABEZ G. SMALE et al. 


__ And now, on this day, comes again the said plaintiff, by William 

Prescott, his attorney, and again and further objects to an order for 

the removal of said cause into the circuittcourt of the United States 
for the northern district of Llinois, as again prayed by the peti- 
i tioner, Conrad N. Jordan, for the following reasons, namely : 
80 First. This is not an amendment, but a new and other and 
Bia further petition for removal of said cause into the court last : 
Second. Said further and other petition was not filed in proper ' 
and due time to entitle petitioner to a removal. ‘os 
Third. The change in the lease from Smale to Jordan, as set forth 

1 said petition, was obviously made for the sole purpose to create a 
urisdiction or a case for the jurisdiction of tle United States courts, 
d therefore inadmissible. 

ourth. Because neither of said petitions or bonds or either or all | 
jem are sufficient, either in form or substance, to justify the 
rt in ordering the removal or transfer of said cause, as prayed 
and by the said petitioner's petition herein. ne 
fth. The subject-matter upon which the 2nd petition is founded 
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is not properly shown or set forth nor as required by the laws and 
decisions relating thereto. ; : 

Sixth. The i to remove said cause as prayed is not an order 
or matter of course, but such order involved a judicial determina- 
tion by the State court. 

Hence the petitions or petitions and pleadings and other files and 
papers in the case, taken together, should show and set forth facts 
from and upon which a judicial determination could or can be 
arrived at. 

Seventh. Neither the petitions by themselves nor the peti- 
31 tions taken with the other pleadings and papers in the case 


show or set forth such facts. 
WILLIAM PRESCOTT, 
Att'y for PUff. 


And thereupon, on the 6th day of February, 1883, the following 
proceedings were had and entered of record in said cause in words 
and figures following, to wit: 


CHARLES H. MITcHELL 
v8. 
Janez G. Smate, Jonn I. Bennert, > 42924, 3741. Ejectment. 
Frank I. Bennett, and Conrad N.| ~» 
Jordan. } 


This day came on to be heard the petition of said defendant, Con- 
rad N. Jordan, for the transferring of said cause into the United 
States circuit court for the northern district of Illinois, and was 
argued by counsel, and the court, being fully advised in the prem- 
ises, doth sustain said petition, and thereupon, on motion of said 
petitioner by his attorney, leave is granted him to perfect the bond 
offered nunc pro tune as of January 22nd, 1883; to all of which the 
said plaintiff, by his attorney, now here excepts, and said petitioner 
now offers a perfected bond as security in the penal sum of five hun- 
dred dollars, with John I. Bennett and Frank I. Bennett as sureties, - 
conditioned that said petitioner will enter into said circuit court of 
the United States, on the first day of the next session, a copy of the 
" record in said suit, and, the court being satisfied with the surety 

offered, it is ordered that said cause be, and it hereby is, 
32 transferred to said United States circuit court for the north- 

ern district of Illinois according to the act of Congress in such 
case made and provided. 


Unirep Srates or AMERICA, a a 
State of Illinois, | 


I, Jacob Gross, clerk of the circuit court of Cook county, in the 
State aforesaid, do hereby certify the above and foregoing to bea — 
true, perfect, and complete transcript of the record in a certain cause ~ 
lately pending in said court on the common-law side thereof between _ 
Charles H. Mitchell, plaintiff, and Jabez G. Smale et al., defendants. 
In witness whereof I have hereunto set my hand and affixed the 


£85, 


“pea ; ‘of said Seaut. at i Chieaso, | in said county, this 12th day of Feb- 
pare: A. D. 1883. 
[seav.] JACOB GROSS, Clerk. 


STATE OF ILLINOIS, 
County of Cook, 


I, John G. Rogers, presiding judge of the circuit court of Cook 
county, in the State of Illinois, hereby certify that Jacob Gross, who 
signed the above certificate, was at the time of signing the same and 
is now clerk of the said circuit court of Cook county, duly commis- 

sioned and qualified; that said court is a court of record, 
33 having a clerk and seal; that said attestation is in due form 

and by the proper officer according to the laws of the State 
of Illinois, and that the above siguature of said clerk is genuine. 

Witness my hand and seal, at Chicago, in said county of Cook, ae, 
this 12th day of February, A. D. 1883. 

| JNO. G. ROGERS, [sea .] 
Judge of the Circuit Court of Cook County. 


Received of J. Bi Bounett 8.00 dollars for copy. 
JACOB GROSS, Clerk. 


Endorsed : sia Peby 96th, 1883. Wm. H. Bradley, clerk. 


34 Afterwards, to wit, on the fifth day of March, in the ad- : | 
oe March term of said court, 1883, in the record of the a> 


P ings thereof in said entitled cause, befere Hon. Henry W. 
lodgett, district judge, is the following entry, to wit: 


Order. / 


CHaries H, Mircnens. 
v8. Ejectment. 
- ‘SABER G. SMALE et al. 


Now comes ‘the plaintiff, by his attorney, and moves the court to 
remand this cause. 


> 85 Fk idee ty to wit, on the fifteenth day of March, in the 
es FS ponte March term of said court, 1883, in the record of 
a at Kab thereof in said entitled cause, before Hon. Henry 
doe. f lodgett, d istrict Judge, i is the milowing entry, to wit: > 


BIISN ‘ th 


‘vy 4 “Hit , nats fig . . : 


Order. 


CHarwtes H. MitcHecr 
a a v8. eo Ejectment. 
| Jabez G,. SMALE et al. 
| Now come the parties, by their attorneys, and now comes on to 
be rer tes 2e motion of the plaintiff entered herein to remand this 
cE 4 i after lig the arguments of counsel the court over- 


Ae tes 33 


36 On ‘eg same pag to wit, on. “the fifteenth ¢ 

1883, there was filed in said clerk’s office a bill 0 
in said entitled cause ; which said bill of exceptions is in ry 
and figures following, to wit: 


Bill of Exceptions. 


Unitep Srates oF AMERICA, — t 
Northern District of Illinois. 


In the Circuit Court, to the March Term, A. D. 1883. 


CuHaRLes H. MircHetr. 
v8. 
JABEZ G. Smate, Jonn L. Bennetr, & Frank 1 
BENNETT. 


And now, on this fifteenth day of March, A. D. 1883, come the 
parties above named, by their respective counsel, and also the said 
Conrad N. Jordan, by his counsel ; and thereupon a motion in writ- 
ing on behalf of plaintiff to remand said suit to said circuit eourt of 
Cook county, Ilinois, was read and, by leave of court, filed in said 
cause ; which said motion is in the words- and figures following, to 
wit : 


Ejectment. 


37 Unitep STates oF AMERICA, ; 
Northern District of Illinois. 


Circuit Court. 


CHARLES H. MrircHe.r. 
v8. Ejectment. 
JABEZ G. SMALE ef al. 


In the matter of removal of said suit from the circuit court of Cook 
county, Illinois, into the circuit court of the United States for the 
northern district of Illinois. 


The plaintiff, Charles H. Mitchell, comes and moves this honor- 
able court to remand said suit to the said cireuit + ~ of Cook county 
for the reasons following, viz: | 

First. Because the petition for removal herein was not filed in 
apt time. 

gm It does not set forth the particular citizenship of the 
parties to the suit. 

Third. It does not set forth facts from which it can be determined 
whether in said suit there exists or not a controversy which is wholl 
between citizens of different States which can be wholly determi 

as between them. 
38 Fourth. It does not set forth facts from which it can be de- 


termined whether said suit arises under the Constitution or 


laws of the United States or treaties thereof. It does not specify the _ 
law under which the suit is supposed to arise, nor do the petitions, — 


—_ 
ae a ‘ 


lone or taken together with the pleadings in the suit, show any of 

the facts necessary to require or authorize this honorable court to 

_ take or retain jurisdiction thereof. 

Fifth. And plaintiff denies that the controversy in said suit is be- 
tween citizens of different States, or that the sole controversy in said 
cause is between the petitioner Jordan and the plaintiff. On the con- 
trary, plaintiff avers that the said Smale was at the time of the 
commencement of this suit, at the time of filing the petitions for 
removal herein, and still continues to be a citizen of the State of 
Illinois and then was and still is, under and by virtue of the laws 
of the State of Illinois, as plaintiff is advised, a necessary party de- 
fendant in this suit. 

And plaintiff denies that there is a controversy in said suit which 
is wholly between citizens of different States. 

And plaintiff denies that this suit arises under the Consti- 

39 tution or laws of the United States or treaties made under 

their authority. 

And plaintiff denies that he claims that said act of Congress and 
laws or any act of Congress or law of the United States has or have 
been misconstrued by the Land Department in making the survey of 
1874, as charged and set forth in the petition for removal herein. 
On the contrary, plaintiff avers that said survey of 1874 was made 
without any authority of any act of Congress or any constitutional 
provision or treaty whatever,so admitted and so confessed by the 
officers of the Land Department of the United States who ordered 
and allowed the said survey of 1874 to be made. 

_. And plaintiff denies that he claims that said survey of 1874 and 
the deeds and patents and proceedings thereunder are void under 

and by virtue of any particular law of the United States or consti- 

tutional provision within the meaning of the act Congress of 1875 

relating to the removal of causes. 

__. But plaintiff avers and claims that in so far as said survey and 

_ patents and proceedings (if any) are in conflict with his rights, if at 

all, to the lands heclaims in and by his said declaration herein the 

Bei same are void and of no effect. , 

40 Not by virtue-of any act of Congress or constitutional pro- 
aa vision, but by the rules of the common Jaw and the laws of 
__ the State of [linois and the decisions of her courts which have be- 
come rules of. property in this and like cases; and plaintiff prays 
__ this may be taken as a plea to the petitions for removal herein, and 
plaintiff prays that said suit may be remanded to said State court 
in accordance with the laws of tlhe United States. 
ay | eee WM. PRESCOTT, 

Att’y for Charles H. Mitchell. 
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Circuit Court of the United States, Northern District of Illinois. 


( harle HH. Mitchell, the plaintiff in the above and foregoing en- 
| suit, being first duly sworn, upon his oath says that he has 
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read the foregoing instrument of writing, and that he believes that a 
each and every allegation thereof is true in substance and in fact. 


Subscribed & sworn to before me by Charles H. Mitchell this the 
— day of March, A. D. 1883. 


(Endorsed :) Filed March 15, 1883. ‘Wm. H. Bradley, cl’k. 


41 And also a stipulation and agreement by and between the 

parties in said cause having been entered into in relation to 
said cause; which said stipulation is in the words and figures fol- 
lowing : 


42 UnitTep STATES OF AMERICA, 
Northern District of Illinois. 


In the Circuit Court by “ Removal.” March Term, A. D. 1883. 


CHaRLes H. MitrcHELL 
v8. Kjectment. 
JABEZ G. SMALE et al. 


It is hereby stipulated by and between the parties hereto that said 
Jabez G. Smale was at the commencement of this suit and ever 
since has been a citizen of the State of Illinois, and that the No- 
vember term of the circuit court of Cook county, Illinois, began on 
the twentieth day of November and ended on the sixteenth day of 
December, A. D. 1882. 4 

(The seventeenth day of said month being Sunday.) 

That the December term thereof began on the eighteenth day of 
December, A. D. 1882, and ended January the thirteenth, A. D. 

1883. 
43 (The fourteenth day of said month being Sunday.) 
That the January term began January the fifteenth and 
ended February the seventeenth, A. D. 1883. 

(The eighteenth day of said month being Sunday.) 

And that this stipulation may be filed as of this fifteenth day of 
March, A. D. 1888, and shall have and may be used with the same 
force and effect as proof duly made of the above matters upon the 


hearing of the motion to remand said suit to said State cireuit court, 


and that the same may be preserved in the bill of exceptions herein. 
WM. PRESCOTT, | 
Counsel for PUt ff. 
JOHN I. BENNETT, 
Counsel for Def’t. 


(Endorsed :) Filed March 15,1883. Wm. H. Bradley, cl’k. 


dt And thereupon the court then and there denied the said 
motion to remand said suit to said circuit court of said Cook 
county; to which ruling of the court in denying said motion the 
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ae aid plaintiff then and there excepted - and, forasmuch as the mat- 
ters and things aforesaid are not matters of record, the said plain- 
tiff, by his counsel, then and there prayed that this his bill of 


exceptions might be then and there and at the same time of said 
rulings and denial of said motion signed, sealed, and settled by the 


court, which is accordingly done. . . 

H. W. BLODGETT, Judge. ‘anh 

(Endorsed:) Filed March 15, 1883. Wm. H. Bradley, cl’k. ’ 
45 Afterwards, to wit, on the twenty-second day of December, , 

in the December term of said court, 1884, in the record of the —— 
— thereof in said entitled cause, before Hon. Heury W. 
lodgett, district judge, is the following entry, to wit: | 


Order. | | 

CuarRues H. MITcHELL : 
vs. Ejectment. 

J.G. SMALE et al. 


Now comes the plaintiff, by his attorney, and confesses the de- | 
murrer of the defendants to the declaration herein, and, on motion 
of the plaintiff’s attorney, leave is given to amend said declaration 
by filing three additional counts to the same. 


46 ‘Afterwards, towit, on the twenty-third day of December, 8 

1884, came the defendants, by their attorneys, and filed in 
said clerk’s office their plea in said entitled cause; which said plea 
is in the words and figures following, to wit: 


Plea. 


Unitrep STaTEs OF AMERICA, | 
Northern District of Illinois. 


In the Circuit Court. December Term, A. D. 1884. 


. JaBEz G. Smace etal.) * 
109.91) ats. In Ejectment. 
.., CHARLES. H. MircHe.. 


__ And thedefendants, by John B. Hawley and Jolin I. Bennett, 
| Sood epg ty come and defend the wrong and injury when, etc., ~ 


and say ‘that they'are ‘not guilty of unlawfully withholding the 


ind, appurtenances, and tenements in any of the counts in the 
aid amendéd declaration mentioned or any part thereof in any 
anner and form as the plaintiff has above and therein thereof 
mplained eeatust them; and of this the defendants put them- 


 selveS upon the county, cc. 
“te JOHN B. HAWLEY anp 


ri JOHN I. BENNETT, 
get Att’y for Def’ts. 


Win. H. Bradley, cl’k. 
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47 Afterwards, to wit, on the 26th day of December, 384, - 
came the plaintiff, by his attorneys, and filed in said clerk’s ~~ 
office three additional counts in said entitled cause; which said = ~ 


counts are in the words and figures following, to wit: 


i orig a 
a oo 
ra 
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: 
> Unitrep STATES OF AMERICA, 
Welly * Northern District of Illinois. 
3 In the Cireuit Court by Removal, &c. December, A. D. 1884, Term. 
“a Cuartes H. MircHen. 


v8. bin Ejectment. 
JABEZ G. SMALE. 


By leave of court first had and obtained the plaintiff files three 
additional counts to the declaration herein as follows, to wit: 

1 add’l. For that whereas also the plaintiff on the first day of 
October, A. D. 1882, was possessed of a certain other parcel of land, 
with the appurtenances, and lying and being in the county of Cook 
and State of Illinois, to wit: The fractional southwest quarter of frac- 
tional section twenty (20), in township rage Padi oe ) north, range 
15 east, of the 3rd P. M., according to the-official plat of the surve 
thereof filed in the land office prior to year 1850; which said land, 
appurtenances, and tenements plaintiff claims in fee simple. 

7 2nd add’l. And for that whereas also the plaintiff on the 
—- 48 first day of October, A. D, 1882, was possessed of.certain other 
parcels of land, with the appurtenances, lying &cbeing in the 
county of Cook and State of Llinois, deseribed as follows, to wit: 
The west half of the souibwest quarter and the south half of the 
east half of the southwest quarter and lot two (2) of the southwest 
quarter of section twenty (20), in township 37 north, range 15 east, 
of the 3rd principal meridian, according to the survey thereof b 
the United States authorities in the year A. D. 1874; which said land, 
appurtenances, and tenements plaintiff claims in fee simple. 
3rd add’t’l. And for that whereas also the plaintiffon the first day 
of October, A. D. 1882, was possessed of a certain other parcel of 
land, with the appurtenances, lying and being in the county of Cook 
and State of Illinois, to wit: Beginning at the northeast corner of the 
fractional southwest quarter of fractional section, 20, in. townshi 
87 north, range 15 east, of the 3rd P. M., and running. thence sou 
7 along the east line of said fractfonal quarter section to. Wolf Lake; 
thence along in a southwesterly direction with the meanders of said 
lake to a point where the south line of said fractional southwest 
quarter section intersects with said lake; thence west along the said 
line of said fractional southwest quarter of section twenty (20) to a 
point where said line intersects with the water of what is now com- 
monly called Hyde Lake; thence in a northerly direction 
49 along with the meanders of said lake to a point where the 
north line of said fractional quarter section intersects with 
the waters of said so-called Hyde lake; thence along in an a ee 


a 


direction with the said north line to the place of beginning ; whi 


: = L z : 4 eT ) ‘ : E ve, vs. JABEZ G. . SMALE er AL. 3 Ha i 
~“gaid land, together with all appurtenances and tenements, plaintiff 
claims in fee simple. . | 
And, the plaintiff being so also possessed of the said lands, ap- 
purtenances, and tenements so described in the three additional | 
counts herein, the defendant afterwards, to wit, on the first day of | 
November, A. D. 1882, entered into said lands, appurtenances, and 
tenements, and now also withholds from the plaintiff the possession 4 
thereof, to the damage of the plaintiff of one thousand dollars, and : 


therefore he brings suit. 
WM. PRESCOTT, 


ry Att’y for PUU ff. ' 
% (Endorsed :) Filed Dec. 26, 1884.. Wm. H. Bradley, cl’k. 
i 50 Afterwards, to wit, on the fifth day of January, 1885, there | 
was filed in said clerk’s office a stipulation in said entitled : 
cause; which said stipulation is in the words and figures following, 


to wit: 
Stipulation. 


Unirep STATES OF AMERICA, } 
Northern District of Illinois, 


OnarLES H. MITCHELL 
v. Ejectment. 
JaBEZ G. SMALE et al. 


It is hereby stipulated and agreed that the above-entitled cause 
may be tried and'determined by the court without the intervention 
of a jury. 

Chicago, January 3, 1885. | 
WM. PRESCOTT, 

Att’y for PU’ ff. 
JOHN I. BENNETT, 
JOHN B. HAWLEY, 


ia" Att’ys for Def'ts. 
(Endorsed :) Filed Jan’y 5, 1885. Wm. H. Bradley, cl’k. 
i Bl Afterwards, to wit, on the tenth day of July, in the July 


term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


Cuarues H. MitrcHeny. 
v8. Ejectment. 
J. G. SMALE et al. 


< Now come the parties, by their attorneys, and upon issue Joined 
y agreement of the parties, as per stipulation filed, they waive the 
ntion of a jury and for trial put themselves upon the court, 


se il 


and after hearing a part of the evidence, the ‘st of adjournt nt 
having arrived, it is ordered that the further trial of this cause es : 
postponed until to-morrow morning. 


52 Afterwards, to wit, on the fourteenth day of July, in the 

July term of ‘said court, 1885, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


Order. 


CHARLES H. peer 
Us. Ejectment. 
J. G. SMALE ef al. 


Now come again the parties, by their attorneys, and after hearing 
additional evidence without concluding the same, the bour of ad- 
journment having arrived, it is ordered that the further trial of the 
cause be postponed until to-morrow morning. 


Afterwards, to wit, on the fifteenth day of July, in the July term of 
said court, 1885, in the record of the proceedings thereof in said en- 
titled cause, before Hon. Walter Q. Gresham, circuit judge, is the 
following entry, to wit: 


Order. 


CHARLES H. MircH es. 
v8. jjectment. 
J. G. SMALE et al. 


Now come again the parties, by their attorneys, and after heari 
additional evidence without concluding the same, the hour of ad- 
journment having arrived, it is ordered that the further trial 
53 of this cause be postponed until to-morrow morning. 


Afterwards, to wit, on the sixteenth day of July, in the July term 
of said court, 1885, in the record of the proceedings thereof in said 
entitled cause, before Hon. Walter Q. Gresham, circuit judge, is the 
following entry, to wit: 


Order. 4 
CuHarRies H. MircHetr : hs 


v8. Ejectment. 
J. G. SMALE et al. 


Now come again the parties, by their attorneys, and after hearin 
additional evidence without concluding the same, the hour of a 
journment having arrived, it is ordered that the further trial of the 
cause be postponed until to-morrow morning. 


Afterwards, to wit, ou the seventeenth day of July, in the July 
term of said court, 1885, in the record of the proceedings thereofin ~~ 
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said entitled cause, before Hon. Walter Q. Gresham, circuit judge, is 
the following entry, to wit: 


Order. 
Cuar_es H. MITCHELL )— 
v8. Kjectment. 
J. G. SMALE et al. 
54 Now come the parties again, by their attorneys, and after 


hearing additional evidence without concluding the same, the 
hour of adjournment having arrived, it is ordered that the further 
trial of the cause be postponed until to-morrow morning. 


Afterwards, to wit, on the eighteenth day of July, in the July term 
of said court, 1885, in the record of the proceedings thereof in said 
entitled cause, before Hon. Walter Q. Gresham, circuit judge, is the 
following entry, to wit: 


Order. 
CHarLes H. MItTcHecy 


v8. Ejectment. 
J. G. Smae et al. 
Now come again the parties, by their attorneys, and after hearing 
the concluding evidence, the hour of adjournment having arrived, it 
is ordered that the further trial of the cause be postponed until a 
future day. : 


Afterwards, to’ wit, on the twenty-second day of of July, in the 
July term of said court, 1885, in the record of the proceedings thereof 
in said entitied cause, before Hon. Walter Q. Gresham, circuit judge, 
is the following entry, to wit: | 


55 CuHaRLEs H. Mrrcu er 


v8. Ejectment. 
J. G. SMALE ef al. 
Now come again the parties, by their attorneys, and after hearing 
~ a part of the-arguments of counsel upon the issue herein, the hour 
-_ of adjournment having arrived, it is ordered that the further trial of | 
the case be postponed until to-morrow morning. 


_ Afterwards, to wit, on the twenty-eighth day of July, in the July 
_ term of said court, 1885, in the record of the proceedings thereof in 
~ said entitled cause, before Hon. Walter Q. Gresham, circuit judge, is 

_ the following entry, to wit: 
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Order. 
| CuHarutes H. MiItTcHEeELL 
: v8. Ejectment. 
| J. G. SMALE et al. 


Now come again the parties, by their attorneys, and after further 
hearing a part of the arguments of counsel upon the issue herein, 
the hour of adjournment having arrived, it is ordered that the fur- 
ther trial of this cause be postponed until to-morrow morning. 


56 Afterwards, to wit, on the twenty-ninth day of July, in the 

July term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


CHARLEs H. MITCHELL ) 
| v8. Ejectment. 
J. G. SMALE et al. { 


Now again come the parties, by their attorneys, and after further 
.§ hearing a part of the arguments. of counsel upon the issue herein, 
the hour of adjournment having arrived, it .is ordered that the fur- 
ther trial of this canse be postponed until to-morrow morning. 


Afterwards, to wit, on the thirtieth day of July, in the July term 
of said court, 1885, in the record of the proceedings thereof in said 
entitled cause, before Hon. Walter Q. Gresliam, circuit judge, is the 
following entry, to wit: 


Order. 
CHARLES H, MrrcHecr : 
| v8. Ejectment. 

| : J. G. SMALE et al. 
Now again come the parties, by their atto and the 
57 hearing of the arguments of counsel upon the issue herein is 
r resumed, and, the same being concluded, and the court, not 
being fully advised in the premises, takes the same under advise- 


ment. 


Afterwards, to wit, on the nineteenth day of January, 1886, came 
the plaintiff, by his attorneys, and filed in said clerk’s office his mo- 
tion to remand said cause to the State court in said entitled cause; 
which said motion is in the words and figures following, to wit: 
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28 = CHARLES H. MITCHELL Vs. JABEZ G. SMALE. ET AL. 


: 57} United States Circuit Court, Northern District of Illinois, ss: 


CHARLES H. MITCHELL 
v8. In Ejectment. 
JABEZ G. SMALE et al. 


Now comes the plaintiff and again respectfully moves the court to 
remand said cause back to the circuit court of Cook county, Illinois, 
for the following reasons, viz: 

First. Because the plaintiff and principal defendants, namely, 
Jabez G. Smale and John I. Bennett, were at the date of commence- 
ment of this suit and still are all of them residents of the State of 
Illinois; that the other defendant, said Conrad N. Jordan, is and at 
the commencement of this suit was a resident of either Washington, 
D. C., or the State of New York. 

Second. That there is not in said suit a separable controversy 
within the meaning of the laws of the United States in relation to 
“removal of causes.” 

Third. That there is no Federal question involved in said cause, 
within the meaning of the laws of the United States, justifying the 
removal and retention thereof by this honorable court. 

WM. PRESCOTT, . 
Att’y for Plaintiff. 


Endorsed: Filed Jan’y 19, 1886. Wm. H. Bradley, clerk. 


58 On the’same day, to wit, on the nineteenth day of January, _ 
1886, in the December term of said court, 1885, in the record 

of the proceedings thereof in said entitled cause, before Hon. Walter 

Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


CHaRLEs H. MircHey 
v8. Ejectment. 
J. G. SMALE et al. wit whine 


Now come the parties, by their attorneys, and now comes on to 
be heard the motion of the plaintiff to remand this cause, and after 
- hearing a part of the arguments of the counsel it is ordered that 
_ the further hearing of said motion be postponed to a future day. 


Afterwards, to wit, on the first day of February, 1886, came the 

plaintiff, by his attorneys, and filed in said clerk’s office his motion 
_to amend his declaration in said entitled cause; which said motion 
8 in the words and figures following, to wit: 


U. 8. Circuit Court, Northern District of Illinois. 


In Re MircH ecu 
v8. 
SMALE. 
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for leave to amend his declaration herein by dismissing and strik- — 
ing out thesecond additional count of the amended declaration filed 
in this cause Dec. 26, 1884. 

And by inserting in the first additional count, on the 10th line 
thereof and immediately after the letters P. M., “ according to the 
official plat of the survey thereof filed in the land office at Chicago, 
Illinois, prior to the year A. D. 1848.” 


(Endorsed :) Filed Feb’y 1, 1886. Wm. H. Bradley, el’k. 


60 On the same day, to wit, on the first day of February, 1886, 

in the December term of said court, 1885,in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


CHARLES H. MitcH evry 
vs. Ejectment. 
JABEZ G. SMALE et al. 


And now comes the plaintiff, by his attorney, and moves the court 
for leave to amend his declaration herein by dismissing and strik- 
ing out the second additional count of the amended declaration filed 
in this cause on the twenty-sixth day of December, A. D. 1884, and 
by inserting in the first additional count, on the tenth Jine thereof 
and immediately after the letters P. M., “according to the official 
plat of the survey thereof filed in the land office at Chicago, Illinois, 
prior to the year A. D. 1848;” and the court thereupon grants said 
order. 


61 On the same day, to wit, on the first day of February, 1886, 

in the December term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: | 


Order. 


CuHaRLes H. MircHecy 
v8. 
JABEZ G. SMALE, Jonn I, Bennett, FRANK I. Ben- 
NETT, and ConraD N. JORDAN. 


Ejectment. 


Now come the — by their attorneys, and the motion of the 
plaintiff to remand this cause to the circuit court of Cook county on 
the ground of want of jurisdiction in this court to proceed therein, 
and the cross-motion of the defendant, Conrad N. Jordan, to be sub-. 
stituted as sole defendant herein on the ground that he is the 
claimant in fee of the land in controversy and the landlord of the 
other defendants, coming on to be heard and determined, and the 
court, having considered the same, doth overrule both of said 
motions; to which ruling in refusing to remand the plaintiff, by 
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‘ his attorney, now excepts, and to the ruling in refusing to substi- 
tute the defendant Jordan as sole defendant the defendant Jordan, 
by his attorney, now excepts. 


62 On the same day, to wit, on the first day of February, 1886, 
___ there was filed in said clerk’s office the special findings of the 
court in said entitled cause; which said special findings are in the 
words and figures following, to wit : 


63 U.S. Circuit Court, Northern District of Ilinois. 


CHARLES H. MircuHeyt 
v8. Ejectment. 
JABEZ G. SMALE et al. 


This cause having been submitted to the court for trial without 
the intervention of a jury by stipulation in writing, and the same 
having been brought on for trial, and the court, having heard all 
the evidence adduced and the arguments of counsel and now being 
fully advised in the premises, doth specially find the following facts : 

irst. That in the years 1834 and 1835 the United States caused 
to be surveyed the fractional township 37 north, range 15 east, of 
the third principal meridian, in the State of Illinois, and that said 
lands are situate in the county @f Cook and State of Illinois. 

That there is embraced partly within said fractional township 

— other part lying within the State of Indiana) a body of water, 
enominated by the persons who made said survey “ navigable 
lake,” and that the paper marked Plaintiff’s Exhibit “B” is a copy 
of the original official plat of the survey of said fractional town- 
ship. 


(Here follows plat marked p. 64.) : 


65 E. Zz. KE. . ~ 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orricr, March 8th, 1883. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed tracing of the plat of township 37 
north, range 15 east, 3rd principal meridian, Illinois, is a true and 
__ literal exemplification of the official plat of said township formerly 
_ of record in the United States land oltice at Chicago, Lllinois, subse- 

quently of record in the United States land office at Springfield, 
llinois, and now of record in the General Land Office. : 
ae In testimony whereof I have hereunto subscribed my 
’ [smat.] name and caused the seal of this office to be affixed, at the 

e city of Washington, on the day and year above written. 

N. C. McFARLAND, 
Commissioner of General Land Office. 


4 That in making said survey said body of water was “ me- 
_ andered ;” that the field-notes showing such meander are as 


» 
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- -° Meanders of lake margin through sections 19 & 20, township BF ~ 
north, range 15 east, 3rd principal meridian. Se 


Thence from said corner to fractional sections 19 & 30 along 
southwestern margin of lake, along fractional section 19, township 8% 
north, range 15 east, of the 3rd principal meridian, as follows, viz: 7 

N. 20° E. 15.00 chains. + 

N. 25° E. 15.00 “ 

N. 28? E. 35.10 to the corner to sections 19, 20, township 37 
north, range 15 east; land, Ist 15.00 chains, Ist-rate soil, well tim- 
bered with white, yellow, and burr oak, hickory, lynn, &c., under- 
growth hazle & briars. 

* * * Thence from said corner to fractional sections 19, 20 
along the northern margin of lake, along fractional section 20, 
township 37 north, range 15 east, of the 3rd_ principal meridian, as 
follows, viz: 

N. 85° E. 10.00 chains. 

3 S. 70° E.10.000 “ 
“>. S.55° E.10.00 “ 

S. 20° E.15.00 “ 

S. 80° E.10.00 “ 

S.60° E.1400 “ 

S. 46° E. 11.60 chains. 
67 S. 41° E. 2.00 chains to the temporary post set by me on 
the line between Indiana & Illinois at the intersectioa of said 
— with the lake. Land all marsh; water from 6 inches to 34 feet 
eep. 
June 17th, 1834. 


Resurvey of the Meanders of Lake Through Section 20, T. 37, R. 15 EB. 


Commenced at the corner of the fractional sections 19 & 20, town- 
: ship 37 north, range 15 east ; thence with the meanders of the north- 
erly margin of the lake along fractional section 20, township 37 
| north, range 15 east, of the 3rd principal meridian, as follows, viz: 
‘ N. 85° E. 10.00 chains. 
r S. 70° E. 10.00. 

S. 55° E. 10.00. 
. 20° E. 15.00. 
. 80° E. 10.00. 
. 60° E. 14.00. 
. 46° E. 11.60. | 
. 41° E. 2.00 to the State line between Indiana & Illinois ; 60.25 
chains south of 156th mile corner at said intersection set post for 
corner to fractional section 20, township 37 north, range 15 east, of 
the third principal meridian. I found the water here too deep to 
, raise a mound. 
‘ang March 5, 1835. 
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JOHN A. CLARK. 


68 AupitTor’s Orrice, ILLINoTs, ae 
| SPRINGFIELD, February 16th, 1884, © 
I, Charles P. Swigert, auditor of public accounts of the State of — 
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‘Minois, do hereb pws that the foregoing and annexed ie 
ment is a true, full, and correct copy of the meanders of lake ma 


as the same appear in vol. 426, Field-notes “ Ills. Surveys,” at pages 
a & 613, now on file in and forming part of the records of this 
office. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of my office, at Springfield, the day and year first above 
written. 

[Seal of Auditor’s Office, Ill. ] 
CHAS. P. SWIGERT. 


69 Second. That the remote grantor of the plaintiff, Horatio 
B. De Witt, entered and purchased from the United States the 
tract of land embraced in said survey and shown upon said copy of 
lat as number 27185; and that afterwards and on the first day of 
arch, A. D. 1850, the proper officers executed and issued to said 
Horatio B. De Witt a patent for said land in the usual forin, in and 
by which the land so purchased is described as follows, to wit: “ _ 
southwest fractional quarter of fractional section twenty (20), i 
township thirty-seven (37), of range fifteen (15), in the district of 
lands subject to sale at Chicago, Illinois, containing four acres and 
fifty-three hundredtas of an acre according to the official plat of 
the survey of the said lands returned to the General Land Office by 
the surveyor general, which said tract has been purchased by the 
said “ Horatio B. De Witt.” 

Third. That at the commencement of this suit the plaintiff, 
through mesne conveyances, had acquired and held the title in fee 
simple to the lands so conveyed by the United States to said Horatio 

B. De Witt under and by virtue of said patent. 

That from the main land north of the east and west half section 
line of said section 20, ranning across said fractional south west 
quarter of section 20, as patented, there is a ridge or elevation of 

— Jand extending i} a southwesterly direction ; said ridge or 

70 strip of land thus projecting southerly as aforesaid being of 
ee varying width and elevation, and timbered with oak, hickory, 
elm, ash, poplar, linden, and hackberry, three feet in diameter and 
- under; the width of said ridge, limiting it to dry land at ordinary 
at _ stage of water, being over 28 rods at the north and of varying width, 
es in some places slightly wider and at some narrower, extending 
At toa natural. depression about 150 rods south of said half-section line, 
pal ion being about one chain wide, through which the 
water poe © Sigh stage. 
‘That said ridge between said meandered line and said depression 
jtains ut least twenty-five acres of dry land. 

ao. That from thence south the general character of said 
idge is the same, but slightly narrower and lower, a distance of 
"ed rods, at the last-named point said ridge disappearing, 
¥ ; there to a point south about 80 or 90 rods the bed & 
eee’ a | : areof the same general character as the bed and growth 
eng mth margin of the lake, and on either side of the ridge reeds 


through sections 19 & 20, township 37 north, range 15 E., 3rd P. M., 
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| and coarse grass growing in the water, and there being sa but 
> such growth to f th obstruct the flow of water from one side to the other, 
a ae depth at this point being sufficient at high water to enable 
- skiffs and small boats to be rowed through from one side to the 

other, the water west having for many years been known as 
71 Hyde Lake in ordinary speech, while that to the east has 

been currently known as Wolf Lake, said space or distance 
last described being marsh land at low water; thatat the south limit 
of the space last described is a small body of land, known as Elm 
Island or Fogli’s Pina of the extent of 14 or 2 acres, upon which 
timber grows of the same character as that on said ridge; to the 
south of which for about 50 rods there is water at high stages and 
marsh at medium stages, at which point or distance the ridge ap- 
pears again as dry land about 30 rods a little east of north from the 
north point of the meander line of the point of land comprising 
fractional section 29, &c.; that upon either side of the dry land of 
said ridge and in the space above described, south of Elm Island, 
the vegetation assumes a marshy appearance, weedsand coarse 
growing in the water of uniform character and éxtending't in width 
20 to 25 rods east and west. 

That at the time said meandered line was run-there:were growing 
along and near the course thereof numerous large trees of different 
varieties on either side thereof, and that the elevation of, the ridge 
at the meander line averaged about 4 feet above the level of the water 
at the timesaid meander line was run; that the physical conditions 
of the land and water are substantially what they were at the time 

of the original survey, and that said lake ordakes are non- 
72 navigable waters; that the south. line of said; section 20, if 

full and projected through the water, would. intersect the 
lower end of the ridge about 80 rods north of-its southwest ex- 
tremity. 

Fifth. At the time of said Government survey there was a natural 
outlet for said lake or lakes towards the northeast intosLake Michi- 
gan through Wolf river, said river being about 14 miles: long and 
from 5 to 14 feet in depth; but such outlet was and \bas continued 
to be subject to interruption by the formation of a sand bar across 
the mouth thereof upon the shore of Lake Michigans. There was 
also an outlet from the westerly portion of said lake or lakes into 

' the Calumet river, shown on said plat as Little Kalamick, said outlet 


into the Calumet river running in a westerly divectionthrough the 
fractional north } of said section 30 to its connection with said Cala- 
met river. 


Sixth. The level of water in said lake or lakes is subject to flue- 
: tuations alike from the operation of the change of the level of Lake ~ 
My, Michigan from storms, winds, &c., and also from the operation of 
- rains, thaws, evaporation, c. ; but said lake or lakes is or are oceu- 
pied by permanent water, and substantially the entire bottom thereof 
is below the mean level of Lake Michigan, and the greater portion 

of it is below extreme low water in said Lake Michigan, 

% 73 so that said lake or lakes never become entirely dry, nor has 
AS any considerable portion thereof within its margin, as shown 
By «4 5—167 
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by the said Government plat, ever been fit for cultivation, except as 
to said Elm Island and said ridge hereinabove described. 

Seventh: That at times of high water, however produced, the water 
in said lake or lakes extends to and beyond the limits that it occu- 

ied at the time of said Government survey; that a level of Lake 

ichigan has been adopted in all surveys in Cook county, called 
datum ; that the extreme rise and fall of Lake Michigan is from 5 
feet above datum to one foot below datum ; that the average level 
of water in Lake Michigan is about 1.8 feet above datum ; that the 
level of water in said lake or lakes, when the same reaches the level 
existing at the time of the Government survey of 1834 and 1835, is 
2.2 feet above datum and 4 feet above the average level of Lake 
Michigan. 

Eighth. That the lakes and lands not embraced in the original 
survey—that is to say, all the lands, swamp as well as those covered 
by water, including the ridge, which are outside the meandered line 
runaround said lake or lakes—the Com missioner of the General Land 
Office caused to be surveyed in 1874; that after such survey was 

made the United States, by its proper officers, sold to Alice 

74 A: Condit the west half of the southwest quarter, the south 
half of the east half of the southwest quarter, and lot 2 of 

_ the southwest quarter, of fractional section 20, T. 37 N., R. 15 E., of 
this P. M., and issued to said Alice A. Condit patents in the usual 
form for. said lands, and that the defendant, Conrad N. Jordan, is 
the owner, by mesne conveyances, of the lands so patented to said 
Condit; that Horatio B. De Witt, owner of the fractional S. W. } of 
- fractional section..20 in the origina) survey, contested before the 
proper officers. of the Land Department the right of the United 

: Btates to sell and eonyey. title to said lands under said second survey, 

_ which contest wus decided against the said De Witt by the Secretary 
_ of the Interior on, appeai and in favor of the right of the United 
_ States to sell said Jands under said survey. 
- Ninth. That said meandered line as it was originally run across 
__8aid ridge from a point one chain east of the meander corner on the 
west and as.is now adopted by the court as a line of boundary is en- 
_  tirely above the water except where said line intersects the east line 
_ Of the fractional quarter section, to which point the water of Wolf 
_ Lake may possibly reach at high stages, and that — ordinary stages 
5 Gog eae e waters approach to within four or five chains of said point. 
_ %%_.. That asa matter of fact the value of the lands sought to be 
_.__._.reeoyered by the plaintiff herein and described in plaintifi ’s 
, or which the court refuses him judgment, exceeds 


5 
* 


wee 45 
UL 


wa ‘enth. 7 rhat the plaintiff’s lines of boundary are the east line of 
fractioga! hes pba quarter of fractional section 20, township 
orth, range 15 east, of the 3rd principal meridian, on the east ; 

, of said fractional southwest quarter of fractional sec- 

on the north, and the meander line as originally surveyed 
eross'and upon said fractional southwest quarter of said 

20 upon the south and west, and that the same 
id fifty-three hundredths of an acre ; and as to 
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said lands so lying within said boundaries the court finds the de 
fendants guilty of unlawfully withholding the ion thereof 
from the plaintiff, and as to any and all and every the other lands” 
claimed or demanded by the plaintiff by bis pleadings herein the 
court finds the defendants not guilty; to all which plaintiff, by his 


counsel, excepts. 
WALTER Q. GRESHAM, 
Circuit Judge. 
(Endorsed :) Filed Feb’y 1, 1886. Wm. H. Bradley, cl’k. 


On the same day, to wit, on the first day of February, 1886, 
in the December term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


76 


Judgment. 


CuHarues H. MItTcHELL ') 
v8. 
Jabez G. Smave, Jonn I. Bennerr, Frayx. |. Ben- Rjectment. 
NeTT, and Conrap N. JORDAN. 


Now come the parties, by their attorneys, and the court, having 
considered and being now fully advised upon the matters herein, 
upon the merits finds the defendants guilty of unlawfully withhold- 
ing from the possession of the plaintiff the following-deseribed lands, 
mentioned and described in the plaintiff’s declaration,’to wit: The 
southwest fractional quarter of fractional section twenty (20), in 
township thirty-seven 87) north, range fifteen (15), In the county 
of Cook and State of Illinois, as patented by the United States to 
Horatio B. De Witt under patent, dated March first, 1850, and con- 
taining four acres and fifty-three hundredths of an acre. 

The court further finds that the plaintiff has ‘established title in 
fee simple to said lands in the plaintiff and assesses his damages at =~ 

one cent, and that the boundary of said described lands does" 
77 not extend beyond the meander line of the original survey — 
thereof by the United States. As to all the rest and residue 
of the lands and tenements described in the plaintiff’s declaration 
the court finds the defendants “ot guilty. : oo 

It is thereupon considered and adjudged by the court that the 
plaintiff do have and recover of and from the defendants the posses- 
sion of the said first-described lands according to the,force, form, 
and effect of his said recovery, and that he have a writ of | a 
therefor, and that the plaintiff also bave and recover of said d a. 
ants the said sum of one cent, his damages, together with his costs ~~ 
in this behalf expended, amounting to — dollars and — cents,and > 
that he have execution therefor. — 


78 On the hearing of said cause the following exceptions were e 
taken and were allowed by the court and made of record; ~~ 
which said exceptions are in the words and figures following, to wit: 
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Bill of Exceptions. 


‘Unrrep STaTes oF AMERICA, 
oe Northern District of Illinois. 


bas In the Circuit Court of said District. December Term, 1885. 


JaBez G. SMALE ef al. 
ats. : In Ejectment. 
CHARLES H, MITCHELL. 


_ Be it remembered that on the trial of this cause in this term the 
efendants, by their counsel, presented and offered to introduce in 
ence in said cause on their behalf a certain map or plat pur- 
porting to show (among other things) the courses and location of 
aid meander line ; to the introduction of which the plaintiff, by his 
jounsel, then and there objected upon the ground that it is incom- 
tent to prove or show any meander line other than the border 
vaters of the lake and that it is otherwise improper, immaterial, 
incompetent; but the court overruled the objection and 
itted the introduction thereof in evidence in said cause, 
which was doneand marked Defendants’ Exhibit 4, and isin 

the words and figures following, to wit: 


(Here follows diagram marked page 80.) 


To which ruling and decision of the court in permitting 
the introduction of said map or plat the plaintiff, by his 


ounsel, then and there excepted. 

And also that on the trial of said cause there were produced and 
“sworn to testify as witnesses in said cause, upon the part of the de- 
‘fendants, Sylvester N. Howard, Charles B. Voday, and Charles I. 
Vilein, and, being each and respectively duly sworn, testified as fel- 


The said Sytvester N. Howarp: 


_ My name is Sylvester N. Howard. I ama surveyor. In 1884 I 
[was a member of the firm of Greely, Carlson and Company, sur- 


we 


upon the defendants’ counsel asked the following questions: 


‘Question. State, Mr. Howard, whether you at any time ran out 
e m ander line about “ Hyde Lake,” and Ponssriv, on the west 

@ of said lake, on sections 19 and 30, and between Hyde and 

folf Lakes” on section 20. 

‘Answer. Yes, sir; I have. 
Muestion. Did you locate that meander line? 
Answer. [ did. 

pestion. Who accompanied and assisted you ? ; 
emer. One of my assistants was Mr. Voday, the witness here. — 
mat, i any, monuments or marks you placed _ 


) 


OES 
OP 6 te 
- 


Gro nd Mo the e halfsection | fine of 19. : 
~ Answer. There were stakes placed at all the eat a of t 
meander line. » 

Question. Did your assistants see those stakes placed ? 

Answer. Yes, sir. 

Questions How was it on the southwest quarter of section 207 

Answer. There were stakes placed there, with possibly one excep | | 
tion. 

Question. I enquire particularly as to the southeast corner of the 
southwest frac’l quarter of section 20—a four acre and a half piece, 
approximately. 

Answer. There was a stake placed—a cedar post—14 jy feet west 
of the north and south quarter lines and 37575 feet south of the 
east and west quarter line. 

Question. Have you a transcript or plat of your survey ? 

Answer. I have had a sketch from which the plat (Defendants’ 
Exhibit No.4) was made that shows a stake 14 feet & ;°; west of the 
north and south quarter lines and 375 feet and ;°5 south of the east 
and west quarter line. 


Question. Don’t it show how far north or south of the meander 
line that would be? 

Answer. It does not. 

Question. What is your recollection or memory about that dis- 


tance ? 
Answer. That I could not state, because the angles of the me- 
ander line would not come to the quarter line. I should say, 
83 approximately, that it’ was within 50 feet of the meander 
line. 


By counsel for plaintiff, on cross-examination : 


Question. How did you find this meander line,as you call it, and 
did you run the line yourself personally ? 

Answer. Yes, sir. 

Question. How did you find it? 

Auswer. How do you mean ? 


By the Court: 


Question. How did you locate it ? 
Answer. By latitudes and departures. 


By plaintiff’s counsel : 


Question. Did you find any monuments fixed around on this line, 
indicating the peints to which it was originally run ?- 
Answer. There was a stake which, | suppose, was intended 
this at the east line of section 19. 
Question. Did you find any posts at the intersection of any of 
angles around the line anywhere except at the section lines ? : 
nswer. There was one at this corner, what was intended to be 
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newer. That i is the section line betaaen 19 and 30. 
juestion. Under whose direction did you fix these posts that you | 
y you fixed ? 
- Answer. Under the direction of Mr. Bennett. 
~ Question. Who were present with you in making this survey, so” 
_ > far as it relates to section 20? 

84 Answer. My assistants and Mr. Bennett was on the grou’ 

but not along with us all the time. 
Question. It was under his direction that you ran the meander 
__ line and fixed it? 
_ Answer. Yes, sir. 

‘Question. There were trees growing along the course of the mean- 
der line on the S. W. 4} of section 20, were there not? 
Answer. Yes, sir. 

-. Question. Did you find any marks on the trees whatever indicat- 
, ing these angles ? 
- Answer. I didnot. 

_ Question. Did you make the map or plat Defendants’ Exhibit-4J 
_ Answer. I did not makethe mapor plat. I don’t know anythiAp 

_ about the lines ‘on the plats {only state with reference to the lings 
on the ground. 


By Mr, Benxnert, for def’t-: 


es Question. Has Mr. Greely, your partner, had experience in mat- 
ters of this kind? ef 

_ . Answer. He isan old surveyor. 

Question. Was any of this work done in the office in connection 

‘ith the Government notes or otherwise? 

Answer. Well, it was all talked over with him and the latitudes 

~ and pemertarve were all calculated by him: He assisted me in the 

sental work. | He°ealculated the latitudes and departures for these 

& courses in the office from copies of the Government notes. 
Question. Did you find the section corners of 31 and 32? 

ae - Answer. ‘Yes,’ sir. 

Question. ‘Stateowhat you found—what points you found—to 

entify Sora confirm you that you were right in reference to the 

ander line. 

\ newer. You mean what old monuments I found ? 

: J¥es;sir ; anywhere in the meander. 

>> Answer. I think there were’no old monaments at all at this cor- 
| bg except that I put there myself: The corners of sec. 31, 32, 29, & 

/90 I fixed, and placed a stone there, and! this meander corner was 

aC with reference to that. — 


ind the said Cuarves B. Vopay testified as follows: 


3 sy y onnnee for defendant-: 


. State whether you ever at any time in 1884 assisted 
dj in ns. the meander line at “ Wolf Lake.” : 
f if worked all the time with Mr. Howard on the 


| “Were 3 ou with him ohen' he i iicated any cae rede Oh eile 
ie stakes, or fixed any monuments in that work ? an 
he Court: State if you were present at the time this line was 
run by Mr. Howard—where you planted any stakes, if you planted 
such stakes. 
Answer. I think we put stakes on the north—made angles on the 
meander. 


By defendants’ counsel : 


86 Question. Did you show to Mr. Vilein any of those stakes 
that Mr. Howard placed on the line which he ran? 
Answer. Yes, sir; I did. 


By counsel for plaintiff: 


Question. What were you doing in that survey ? | 
Answer. Chaining. ea 


Question. You ran in the direction he told you to and stuck a {a 
stake where he told you to? ; a 

Answer. Yes, sir. oe 

Question. You don’t know anything about where the meander ' 


line of that survey was actually located, do you ? 
Answer. No, sir. a 


Question. You simply ran the line under his direction ? lS 
a | Answer. Yes, sir. ts 
Bg 
And the said CHARLEs J. VILEIN testified as follows. | a 
a ‘ 43h 
By defendants’ counsel : 4 
S #' ~- Question. What is your occupation ? ae 
he 4 Answer. I am a surveyor. | a 
eg Question. Are you acquainted with Hyde Lake and its surround- ~ eae 
| ings? ; aed 


Answer. Yes, sir. 
Question. Has Mr. Voday (the witness here) ever seinted out to oe 
ou and you put in stakes in what purported to be the meander , a 
line located by Mr. Howard ? [| oe 
Answer. Yes, sir. ; 1 ie 
Question. Where are they? 
87 Answer. One was at Smith’s house (on the west side of the et 
lake) and the other on the ridge. 
Question. When were you there taking elevations ? 
Answer. In September, 1884. 
Question. Are you acquainted with the northeast part of the 
southwest quarter of section 20? 
Answer. Yes, sir. 
Question. Did you at any time put your levels over what was 
shown you as the meander line on the south line of that tract? 
Answer. Yes, sir. 
Question. Were you shown a stake near that meander line near 
the half-section line ? 
tan No, sir; I was not shown any stake. 
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, Was t there any les show wD 5 
r line? 
s<Answer. There wis a cedar post there at the east end of that lit 
A portion of the line was shown to me, and I afterwards found | 
k that was placed there by Mr. Bennett, Which agreed with ¢ 
istance of the line. | 
canola Did you have field-notes with you and compare thai2. 
a a Answer. Yes, sir. 
Question. Did it correspond ? 
- Answer. Yes, sir. 
» Question. Did you take levels over that land ? 
Answer. Yes, sir. 
Question. Did you make notes and have you compared the figures 
laced on this map (Def’ts’ Exhibit 4) with your notes and are they 
correct ? 
Answer. Yes, sir; they are correct. 
Question. You mean you had the original survey field- 
oten of the Government ? , 
Answer. Well, I had notes; I believe they were Mr. Gree cs 
, and [ also had certain Government notes before that. y 


: 


By counsel for plaintiff: 


‘Question. In regard to this meander line, as you call it, you say 
bu ran that (as I understand you) and found a brick somewhere. 
Can you point out on this plat (Def’ts’ Exhibit 4) where it was found ? 
Answer. Yes, sir. 

Question. Where was it? 

Answer. Ri “i here (indicating). 

~ Question. laced the brick there. 

~~ Answer. Wher was along Mr. Bennett put the brick there or 
id me to puta brick there. It laid on the snow at the time Mr. 
c »ward surveyed at the point. 


3 OM te = which questions so asked of the said witness, eaeh and re- 
via by the counsel for defendant and the respective answers, 
e plaintiff, by his counsel, then and there objected upon3 
e grounds that such proposed evidenée is incompetent, immaterial,: 
levant, and otherwise improper; but the court overruled the 
stion and permitted the witness to testify as aforesaid; to which 
ruling and decision of the court in permitting said questions 
80 respectively to be asked and answered as aforesaid the 
Rit? slaintiff, by his counsel, then and there excepted. 
oh woasd also that defendants, by their counsel, offered in evidence 
| haa or map purporting to show, among ether things, the 
© possission of the water of the lake to the meander line in’ 
miroversy and the topography and appearance of the surround- 
: ands | “20 water at the date of the survey upon which the same 
col J,in the month of January, 1853; and also, in connec 
plat, the defendants offered to introduce John A. Sane 
ies civil engineer who made the survey upon which s 
constructed, and other witnesses he the porpede 


ea! 0% 

rae es 

it p" a de, 7 
73. 


roving the tines: of exid i plat 3 in the respeets ¢ 

the date of said survey ; to the introduction of which said 

plat and the said witnesses the plaintiff, by his counsel, then 

there objected .upon the ground that the same is incompe 

irrelevant, immaterial, and otherwise improper evidence in. 

_ cause; but the court overruled the objection and permitted: 

| introduction of said map or plat in evidence in said cause, 

oO which was done and marked Defendants’ Exhibit 43 and is 
in the words and figures following: 


(Here follows map marked page 90.) 


91 And the court-also overruled the objection so made by’ 


counsel for plaintiff to the introduction of said witness to tes- 


uty touching the correctness of said plat at the time the survey was 


made upon which the same was constructed as aforesaid, and the 

aid witnesses were permitted to and did testify to the effect that 

‘id plat did represent with substantial correctness the relative possi- 

~ and condition of the waters of the lake to the meander line in 

‘roversy and the topography and appearance of the surround- 

« lands and water at said date, except that Thomas Ganghan, one 

* said witnesses, stated, in answer to the following questions, as 
‘lows : 


Question. Have you seen this map? 

Answer. I saw it; was looking at the map. The south end is 
pretty well correct, but the north end is a little more rounding. 

Question. But excepting that it seems to you to be fairly acen- 
rate ? 

Answer. Yes, sir. 


To which ruling and decision of the court in permitting the intro- 
luction of said witnesses to testify as aforesaid the plaintiff, by bis 
counsel, then and there excepted. 
P And also that defendants, by their counsel, offered in evi- 
dence an exemplified copy of a certain plat or diagram P | 
porting to be a diagram or plat of the survey of the bed of said lake 
(and embracing part of the land in controversy in this cause) made 
by authority of the General Land Office in the year 1874; to the in- 
troduction of which the plaintiff, by his counsel, then ‘and there 
objected upon the ground that the same is immaterial, incompetent, 
and otherwise improper; but the court overruled the objection and 


permitted the introduction of said exemplified copy of said plat or 
pgm in evidence, which was done and marked Defendant-’ Exhibit. _ 


5 and is in the words and figures following : 
(Here follows diagram marked page 93.) 
. 8. W. 


04 E. B. DEPARTMENT OF THE INTERIOR, J 
GENERAL LAND OFFICE, S. J. D. 
| Wasuineton, D. C., Oct. 27, 1882. 
I, L. Harrison, acting Commissioner of the General Land Office, 
6—167 
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do he we certify that the annexed copy of the plat of the original 
~ survey of township 37 north, range 15 east, 3d P. M., Illinois, em- 
bracing the plat of the survey by Alex. Wolcott, in September, 1874, 
_ Of a meandered lake in certain sections in said township, is a true 
and literal exempli-cation of the original plat on file in this office. 
¢ _“~<"In testimony whereof I have hereunto subscribed my 
_ [SEAL.] - name and caused the seal of this office to be affixed, at the 


‘city of Washington, on the day and year above written. 


L. HARRISON, 
Acting. Commissioner of General Land Office. 


95 To which ,ruling and decision of the court in permitting 
_the introduction of said diagram or plat in evidenced the 
plaintiff, by his counsel, then and there excepted. 

And also that.on the trial of said cause defendants, by their 
counsel, offerred in evidence a certain patent issued by authority of 
the General Land Office under and by virtue of the survey afore- 
said to one Alice A. Condit, bearing date July 2, 1881, conveying 
to said Condit, a, portion..of the land in controversy; also a deed 
of conveyance, by. said Condit .to Joseph P. Ord, and also a deed 
from said Ord to said Conrad N. Jordan, embracing the same lands 
_ described in said patent; to the introduction of all which the plain- 
tiff, by his counsel, then and. there objected upon the ground that 
_ the same are eacl) and respectively incompetent, immaterial, irrelle- 
vant, and o erwise , loaproper as evideuce in this cause; but the 
_ court overruled the objection and permitted the introduction thereof, 
“each, and. respectiyely,.in, evidence, herein, which was done and 
marked Defendants’, Exhibits 6,7, &.8, respectively, the same being 
in the words,and figures, following: 


i 


96 | Der’ts’ Ex. 6. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, 


WasuHineTon, D. C., March 3, 1883. 


tee 2 OO .4100%0 
I, N.C. MeFarland, Commisaioner of the General Land Office, do 
hereby icertifythat the annexed copy of patent in favor of Alice A. 
yndit, founded on Washington, D. C., cash certificate No. 29743, 
ringfield series, is a true and literal exemplification from the rec- 
Ani tivig office.) 2. e011) 
~ e008 Tactestamony whereof I have hereunto subscribed my 
‘[seat.] name and cause- the seal of this office to be affixed, at the 
PS. city of Washington, on the day and year above written. 


N. C. McFARLAND, 
Commissioner of General Land Office. 
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97 Springfield Series. 
Certificate No. 29743. 


The United States of America to all to whom these presents shall 
comé, Greeting: 5 eit, 
Whereas Alice A. Condit, of Cook county, Lilinois, has deposited 

in the General Land Office of the United States a certificate of the 

acting Commissioner and ex officio register of the Land Office at 

Washington, District of Columbia, whereby it appears that full pay- 

ment has been made by the said Alice A. Condit, according to the 

provisions of the act of Congress of the 24th of April, 1820, entitled 

“An act making further provision for the sale of the public lands,” 

and the acts supplemental thereto, for the west half of the southwest 

quarter, the southeast quarter of the southwest quarter, and the lot 
numbered two of the southwest quarter of section twenty, in town- 
ship thirty-seven north of range fifteen east of the third principal 
meridian, in Illinois, containing one hundred ‘and fifty-five acres 
and forty-seven hundredths of an acre, according to the official plat 
of the survey of the said lands returned to the Gciieral Land Office 
by the surveyor general, which said tract has been purchased by the 
said Alice A. Condit: ) | 
Now, know ye that the United States of America, in con- 
98 sideration of the premises and in conformity with the several 
acts of Congress in such case made and prose have given 
and granted, and by these presents do give and grant, unto the said 

Alice A. Condit and to her heirs the said tract above described; to 

have and to hold the same, together with all the rights, privileges, 

immunities, and appurtenances of whatsoever nature thereunto be- 
longing, unto ihe said Alice A. Condit and to her heirs and assigns 
forever. 

In testimony whereof I, James A. Garfield, President of the 
United States of America, have caused these letters to be made 
patent and the seal of the General Land Office to be hereunto af- 
fixed. 

Given under my hand, at the city of Washington, the second day 
of July, in the year of our Lord one thousand eiglit hundred and 
eighty-one, and of the Independence of the United States the one 
hundred and fifth. 

By the President: 

[ SEAL. | JAMES A. GARFIELD, 
By WM. H. CROOK, Secrelary. 
S. W. CLARK, 


Recorder of the General Land Office. 
Recorded vol. 58, page 45. 
99 Der’ts’ Ex. 7. 


This indenture, made this seventh day of July, in the year of our 
Lord one thousand eight hundred and eighty-one, by and between 


* we at ty 


oh SS ee 
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Mt. leg 


nde ‘CHARLES a. aurcHsL, V8. JABEZ ae LE BT AL, 
eA Condit, of Muncie, in the State of badloua who’ is an un- 
irried woman, of the first part, and Joseph P. Ord, of Princeton, 
the State of New Jersey, party of the second part, witnesseth : 
Th at the said party of the first part, for and in consideration of 
620m of eight thousand dollars, and other good and valuable con- 
ration, in lawful money of the United States, to her in hand paid 
y the said party of the second part at and before the sealing and 
fe these presents, the receipt whereof is hereby acknow]l- 
Era: as granted, bargained, sold, aliened, enfeoffed, released, and 
ES donveyed, and doth by these presents grant, bargain, sell, alien, en- 
— feoff, release, and convey, unto the said party of the second part, his 
| heirs.and assigns forever, the following-described real estate, situate 
~~ in the county of Cook and State of Illinois, to wit: The west half 
(8) of the southwest quarter (}) the south half (4) of the east half of 
' said quarter; also lot number two (2) of said southwest quarter of 
~-- geetion num ber twenty (20), in township thirty-seven (37) north, 
> _ range fifteen (15) east, of the 3d P. M., containing one hundred and 
-. fifty-five acres, more or less, and being the same lands acquired by 
the party of the first part from the Governmentof the United States, 
‘s er with all the improvements, ways, easements, rights, 
~~ 100- _ privileges ; appurtenances, and hereditaments to the same be- 
re onging or.in anywise a and all the remainders, 
reversions, rents, issues, and profits thereof, and all the estate, right, 
title, interest, claim, and demand whatsoever, either at law or in 
uity; of the said. party of the first part of, in, to, or out of the said 
y} parcels of land and premises: 
~ To have and to hold the said pieces or parcels of land and premi- 
8e 5 iw the appurtenances, unto the said party of the second part, 
his heirs and. eg 62 to his sole use, benefit, and behoof forever. 
if). Iu testimony whereof the said party of the first part have here- 
into set their band and seal on the day and year first hereinbefore 
writ ALICE A, CONDIT. [seat] 


“I 


ned, sealed, and delivered in the presence of — 
ey GK LES. 
| oC. B. * EMPLER. 


' 


- OF Tabata, . 
B. Templer, a notary public in and for said county, do 
shat. lic A. Condit, who is to me well known to be 
who. signed and whose signature is annnexed to the 
, Land who is also known to me to be an unmarried 
st) pared before me this day in person and acknowledged 
ex Rint aid, deed to be her act and deed for the use and 

pa erein expressed. 

| ie under my hand and seal this 7th day of July, A. 

CLAYTON B. TEMPLER, 
keg Notary Public. 
Notar 7, Seal, Delaware Co., Ind.] 
925' iaenereee Jul- 25, 1881, at 1 
JAS. W. BR OK WAY, Recorder, 


re . 
rere 
ee 


‘Srark or ILLINOIS, ai 
County of Cook, 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in m 
office the 25th day of July, A. D. 1881, as document No. 339257, and 
recorded in Book 1091 of Records, at page 241. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Chicago, this twelfth day of February, A. D. 1883. 

[Seal Recorder of Deeds, Cook County, Illinois. ] 


JAS. W. BROCK WAY, Recorder. 
102 Certificate. 


STATE OF INDIANA, bss: 
Office of the Secretary of State, 

I, W. R. Myers, secretary of state of the State of Indiana, do 
hereby certify that Clayton B. Templer, before whom the original 
acknowledgement of which theforegoing purports to be a true copy —, 
was at the date of acknowledgement thereof a duly commissioned 
and qualified and authorized notary public to take acknowledge- 
ments of deeds within and for the county of Delaware and State of 
Indiana. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the State of Indiana, at the city of Indianapolis, this 25 day 
of February, A. D. 1883. : 

[ SEAL. | W. R. MYERS, 
Secretary of State. 


103. Srate or INDIANA, | 
Delaware County, | 


I, Asbuy L. Kerwood, clerk of the Delaware circuit court in and 
for said county and State, the said court being a court of record, do 
hereby certify that Clayton B. Templer, Esq., before whom the origi- 
nal acknowledgement of which the foregoing purports to be a true 
copy was made, was at the date thereof a notary public for said 
county, duly commissioned and qualified and duly authorized to 
take acknowledgements of deeds in said State. 

I further certify that the original deed of which the foregoing 
purports to be a true copy is made, executed, and acknowledged in 
conformity to the laws of the State of Indiana as they existed at the 
date uf said deed and acknowledgement and as they now exist. 

In testimony whereof I hereunto affix my name and the seal of 
the Delaware circuit court, at the city of Muncie, this 24th day of 


February, A. D. 1883. | 
[SEAL. | ASBURY L. KERWOOD, Clerk. 


104 Der’ts’ Ex. 8. 
The grantors, John I. Bennett, of the city of Chicago, in the State 
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f I) ,and Maria E. Bennett, his wife; Joseph P. Ord, of Prince- 
pn, in the State of New Jersey, unmarried; Henry M. Alexander, 
' of the city of New York, and Susan M., his wife; and Henry Day, 
of the said city of New York, and , his wife, for the consideration 
of one dollar, lawful money of the United States of America, convey 
and quitclaim unto Conrad N. Jordan, of the city of New York 
aforesaid, all interest in the following-described real estate, to wit: 
~ The south half (3) of the northwest quarter (}) and the. north half 
(4) of the southwest quarter (}) of section number twenty-nine (29), 


# - 
: | Re 
US 


(4) of the southwest quarter (4), and lot numbered two (2) of the 
southwest quarter (}) of section twenty (20),and lot numbered three 
(3) of the northwest quarter (}) of section numbered twenty (20), and 
Jot numbered one (1) of the northeast quarter (}) of section nineteen 
(19), all in township thirty-seven (37) north, range fifteen (15) east, of 
the third pryslion meridian, in the county of Cook and State of Illi- 


thirty-seven (37) north, 
P. M., in the county of 


Dated fourti day of October, 1582. 


eae 


Srare or New Yor, Ne: 
City and Covnty of New York, jo 
ip this:fonreh day of October, A.D, 1882, before me, Charles 

dgar Mil (d ‘6th missiotier’for the State of Tlinois in and for the 
tate of New York residing in said city of New York, personally 
peared Joseph P. Ord, who is personally known to me to be the 
person whose name is subscribed to the foregoing instrument, 
knowledged that he had signed, sealed, and delivered the said 
fent as his free act and deed, for the uses and purposes therein 
ed, including the release and waiver of the right of home- 
ader the laws of the State of Illinois. 


_ the west half (}) of the southwest quarter (}), the southeast quarter 
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In witness whereof I have hereunto set m 


CHARLES EDGAR MILLS, 
Commissioner for Illinois in New York, 
115 & 117 Broddway, N. Y. City 
CHARLES EDGAR MILLS, 
A Commissioner for the State of Illinois, State & City of New York. 


STATE OF ILLINOIS, \ 
County of Cook, 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 18th day of December, A. D. 1882, as document No. 
439,053 and recorded in Book 1259 of Records, at page 604. 

In testimony whereof I have hereunto set my hand and 
[seaL.] affixed my official seal, at Chicago, this sixth day of March, 


A. D. 1883. 
JAS. W, BROCK WAY, Recorder. 


107 To which ruling and decision of the court in permitting 
the introduction of the patent and deeds aforesaid the plain- 
tiff, by his counsel, then and there excepted. 

And the defendants also offered in evidence on the trial of said 
cause exemplified copies of a decision of the Commissioner of the 
General Land Office “In the matter of the claims of the Tllinois 
Central Railroad Company, the State of Illinois, the County of Cook, 
Gertrude H. Hardin, Horatio B. De Witt, and suridry other persons 
for lands in township 37 N., R. 15 east, Ilinois, known as the bed 
of Wolf Lake,” and embracing part of the and in controversy, 
dated February 12, 1878, and the ‘decisions of ‘the Secretary” of the 
Interior upon the appeal of Horatio B. De Witt atid others in said 
matter of said Commissioner’s decision of date February 12,1878, 
us aforesaid, which decisions bear date May 4, 1880, Aug. 24, 1880, 
May 16, 1881, and April 28, 1881, respectively ; to the introduction 
of which said decisions of and by said Commissioner and Secretar 
of the Interior, each and respectively, the plaintiff, by his counsel, 
then and there objected upon the ground that said decisions-were 
and are, each and respectively, immaterial, incompetent, and other- 

wise improper; but the court overr uled the objection and per- 
108 mitted the introduction thereof in evidence, im said cause; 

which was done, and marked, Defendants: Exhibits 9; 10, 11, 
& 12 & 13, and are in the words and figures following: 


109 Drr’Ts’ Ex. 9. 
DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND OFFICE, J. D.S. 
WasHinaton, D. C., Nov’r 25, 188-. 


fixed my official seal this fourth day of cy ban A. D. 1882. : 3 


I, N. C. McFarland, Commissioner of the General Land Office, do 


ee 
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co gral that the annexed copy of the decision of the Secre- 
ary of the 


Biter of May 4, 1880, in the matter of the claims to 
certain lands lying within the bed of Wolf Lake, in town. 37 N., 
~ range 15 E., 3rd P. M., Illinois, is a true and literal exemplification 
’ from the original on file in this office. 
* In testimony whereof I have hereunto subscribed my name and 

_ caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. | N. C. McFARLAND, 

Commissioner of General Land Office. 


DiEPARTMENT OF THE INTERIOR, 
W AsHINGTON, May 4, 1880. 


Sir: I have considered the appeals of J. Peter Munhoven ef al. 
from your decision of February 12, 1878, involving certain tracts of 
Jand in what sis known as the bed of Wolf Lake, in township 37 

N., range 15 E., of the 3rd principal meridian, Illinois. 
110 A survey made in 1834 and 1835 represented a portion 
of the township embracing said tracts as a part of a navi- 
gable lake. : 

The, waters of the lake having from some cause permanently re- 
ceded, leaving within the upsurveyed area dry land fit for agricult- 
ural purposes,.an application, dated August 19, 1874, based upon 


affidavits, was made to your office for a survey under circulation of ‘ 
duly 13, 1874 (Copp’s L. L., p. 765). Upon this application a survey 
__Was ordered, which was,duly executed and approved by your prede- 4 


cessor December. 31, 1874, copy of the plat of which was soon after 
filed in, the local office at Springfield. 
____ Since. the approval the tracts thus surveyed have been recognized 
and treated as.public land and claims have been initiated thereto in 
_ the usual manner under general laws, your decision upon the 
- elaims.of the Sate of Illinois, the Illinois Central Railroad Com- 
_ pany, and divers other pare who have not appealed is con- 
‘sidered as conclusive, and those cases only in which appeals were 
led will be congidered. The tracts surveyed in 1834~’5 were 
‘disposed of lovg ‘prior to the survey of 1874, and owners of tracts 
that abutted upon the meanders of the lake under the old survey 
~ now.glaim the newly surveyed tracts as riparian owners. 


The Pardes thus claimiug are H. B. De Witt and Gertrude Hardin, 

_ both of whom.have appealed. . You reject their claims on the ground 
— that they.‘ have been. denied by the action of your office in ; 
1 ordering and approving the survey of the lake bed, thus treat- Ne 

_._ img the land as belonging to the United States.” It seems to 


ne that no other decision can consistently be reached. To recognize 
iperian rights to these tracts would be equivalent to saying that the 
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va they should be heard by this Department and have their claims dis- 
: 4 posed of as in other similar cases of claims to public land. Your 
eee By predecessor decided to order the survey upon consideration of the 
i application therefor, and it was ordered in purstance of the regular 
q ; practice of your office and. of circular instructions for all surveys of 
that class of land. The ordering of the survey as well as the approval 
?; | thereof involved a decision that the land belonged to the United 
States. | 
f There is nothing to show that the order of approval was procured 
) by fraud, or that either was the result of inadvertence or mistake. 
7 As no grounds are presented for setting aside the action of your 
| predecessor or to show that the lands were not subject to publie sur- 
, vey, in accordance with the rulings and practice of your office for a 
: | long series of years, the survey will.not be disturbed, but will re- 


: main intact. . 
112 Your decision rejecting the riparian claims of De Witt and 
Hardin is therefore affirmed. 

J. Peter Munhoven filed soldier’s declaratory statement for lots 
1, 2, and 8, of section 32, January 14, 1875, and made application to 
enter under the homestead laws at 9.35 a. m. of the same day. Ad- 
ditional homestead application in the name of William Brewer was 
filed-for said tracis on the same day at 9 o'clock a.m. It appears 
from the testimony that Munhoven went upon the land September 
8, 1874, and built a house, wherein he was residing at the date of 
‘ trial. At the hearing F. A. Cleveland testified that the house 

was built of material purchased by him with money furnished 
by Mr. McDaid. You decided that this improvement was not 
of such a character as to give Munhoven any priority in equity, 
and that Brewer had the superior legal right to the land, and di- 
rected that his additional homestead application be received. 
In this, I think, you erred. The house was an improvement upon 
the land and Munhoven resided in it, claiming it @s his property. 
It was not claimed, as I understood it, by Cleveland or McDaid. 
In accordance with the rule announced in the decisions of this De- 
partment of July 12, 1879, in the case of Shadduck ». Hosmer and . 
in the case of Lyons v. Stevens (Copp’s L. O., vol. 6, p 107), the bet- 
ter right was in Munhoven, and his entry should be admitted as of 
the date of the filing of his application and remain intact, subject to 
final proof, unless in the meantime it be declared upon due 
1i3 proof to be invalid or to have been abandoned. Your de- 
cision in favor of Brewer is therefore reversed. Munhoven’s 
a application for a new trial, so far as it is based upon affidavits show- 
ing that he has resided upon the land since 1874 and cultivated 
the same every year since that time, and that he actually furnished 
the money to build his house thereon, need not be considered for 
reasons above stated. 

But there is on file in this case an agreement, dated Sept. 
23, 1875, signed by Charles D. Gilmore, of this city, and Mun- 
hoven, in which it is stated that, in consideration of the with- 
drawal by Gilmore of his claim, said Munhoven agrees to traps- 
fer and deed to Gilmore. one undivided half of said tracts when- 
7—167 
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ever he shall have obtained title thereto under his homestead 
application. | 

n his affidavit of May 24, 1879, in support of his application for 
a new trial, Munhoven states that his signature was obtained by 
fraud and circumvention ; that he is not well versed in the English 
language, and that he did not know that he signed such a paper. 
He virtually repudiates the contract, and, asthe records do not show 
that Gilmore had any claim to withdraw or that he ever withdrew 
any claim to tle land, the contract is apparently without consider- 
ation’; still, it raises a very strong suspicion of the invalidity of 
Munhoven’s claim, and, as he desires an opportunity to explain the 


tunity to present testimony in the premises. 
114 Joseph Kényvesy filed pre-emption declaratory statement 

February 8, 1875, claiming lots 2 and 3 and the N. E. } of N. 
E. } of section 30; alleging settlement in 1868, and that he had fenced 
said land on three:sides and had used it for plowing, meadow, and 
pasturage since that time, and that he built a house on lot 2 in Jan- 
uary, 1875, in) which he was residing at the time of filing his declar- 
atory statement. ' a9 Vis 

He offered tio *proof at the trial, for the reason that the local 
officers’ failed'to give ‘him notice of the hearing for that purpose. 
You held that: this: pre-emption claim was neither properly pre- 
sented nor followedup, and that it did not merit consideration, and 
thereupon you ‘awarded: the N. E.}o0f N. E.4 and lot 3 to F. A. 
Cleveland, a preemption claimant, and lot 2 to John O. Medlock. 

Konyvesy appealed from‘so much of your decision only as affected 
said lot 2. | 

[ think you'erred in:rejecting Kényvesy’s claim and awarding to 
Medlock. (0% ) 

In the first place, the township ‘plat was filed January 9, 1875, 
and the declaratory statement of Konyvesy was therefore presented 
in time, and lié'Was’entitled to a hearing after due notice before any 
_ other disposition was made of the land. Again, if, as was alleged, 
__. Konyvesy was in possession of the land, with valuable improvements 
_ thereon, and. was,actually. residing there, according to the well-set- 

ted rule of this. Department tie lot was not subject to the applica- 
"tion of Medlock... . | 
.. Your, decision in this matter, to the extent appealed from, 
115 _isreversed, with directions to ordera hearing between Kony- 
vesy and Medlock upon due notice to both parties. 
Lyman D. McDaid filed, soldier’s homestead application Janu- 
aE 14, 1875, for the N. W. } of section 29, and on March 14, 1877, 
--- submitted proof in ed ae thereof. | 
You awarded the N. } of said quarter to F. C. Wilkerson 
and John White, additional homestead claimants, and the S. } to 
Sélomon Field, a pre-emptor. McDaid appealed from the decision 
to the extent only of the award to Field, and under date of Sep- 
aber 15, 1879, his attorney, H. O. McDaid, Esq., withdrew the ap-" 
al. The rights of the appellant and appellee, therefore, must be 
nsidered as determined by your decision. 
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matter, you will order an investigation, giving Munhoven an oppor- 
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My attention is called to a contract entered into September 23, 
1875, between Charles D. Gilmore, of this city, of the first part, and 
the said Lyman D. McDaid and H. O. McDaid, of Chicago, of the 
second part. This contract discloses an unlawful collusion between 
the parties to secure title to the N. W. } of section 29. Gilmore 
agreed to withdraw all claim tothe N. $ of said quarter section and 
consent to the issuing of patent therefor to McDaid, and, in consid- 
eration whereof, the said MeDaid agreed to co-operate with and aid 
Gilmore in securing title to the S. 4 of said quarter’ section, either 
through Gilmore’s claim or the soldier’s homestead application of 
MecDaid, and that if title should be obtained thereto b McDaid 
he was to convey an undivided half thereof immediately to Gil- 

more. 
116 Now, I understand that there were many conflicting claimsas- 

serted to the tracts surveyed as the bed of Wolf Lake, and that 
the land is deemed very valuable. Considering how few of these claims 
have been prosecuted by appeals from your decision, and in view of 
the fraudulent arrangements in two of the cases appealed, as,shown 
by the contracts above referred to, while it is true that fraud should 
not be presumed in any case, I cannot divest my mind.of a very 
strong impression that they may be other collusive arrangements 
than those referred to unknown to your office and this Department 
for securing title to said tracts or some of them, in accordance with 
which parties have desisted from further prosecution, ‘To say the 
least, the acquiescence in the decisions by so many claimants toa 
body of very valuable land is something quite remarkable in the 
history of the practice of the Land Department... 1:am, therefore, 
of opinion that before the issuance of patents in any of these cases a 
thorough, searching investigation of the whole matter of the claims 
to this body of land should be had by a speciai agent. 

The papers submitted by you with the said appeals are herewith 


returned. BY 
Very respeetfully, C. SCHURZ, Secretary. 


The Commissioner of the General Land Office. 
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117 [Endorsed :] 1880. 31257. Interior Dep't.’ Secretary, May 

4, 1880, returns papers in matter of appeal of J. Peter Mun- 
hoven et al. regarding lands in Wolf Lake, and is of opinion that an 
examination should be had. Copies sent to the yarions attorneys 
May 28 and June 2, 1880. 2-1514, Benton. May 5, 1880. 


118 Der’ts’ Ex. 10. 


F. DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND OFFICE, J. D. S. 
Wasuinaton, D. C. November 25, 1882. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the decision of the acting 
Secretary of the Interior of Aug. 24, 1880, dismissing the petition 
of Gertrude H. Hardin for a rehearing in the matter of her claim 
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~ to certain lands in T. 37 N., R. 15 E., 3d P.M., Ills. isatrue and | 

literal exemplification from the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and | 

caused the seal of this office to be affixed, at the city of Washington, — , 

on the day and year above written. | 

[ SEAL. | N. ©. McFARLAND, 
Commissioner of General Land Office. 
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119 | DEPARTMENT OF THE INTERIOR, 
WASHINGTON, August 24th, 1880. 
_§$rr: I have had under consideration a petition of Gertrude H. 
Hardin for a rehearing in the matter of her claim as riparian owner 
to certain Jand in what is known as the bed of Wolf Lake, in town- 
ship 37, range 15 east, in the State of Illinois, decided by this De- | 
partment May 4, 1880. | ) 

The points raised and upon which a reversion of the decision in 
the matter is asked may be stated in a general way as follows: 

First. That the survey of 1874 was without authority of law and 
should be set aside. 

Second. That the Department has no jurisdiction to dispose of any 
lands in said»township other than those returned by the surveys 
thereof executed in 1834 and 1835. 

The same points were raised and argued upon the appeal from 
your decision of February 12, 1878, and were considered and passed 
upon ‘by the decision aforesaid. 

The petition, therefore, is simply a reargument of the case of Ger- 
trude H. Hardin, and it presents no new or additional reasons why | 
the action of your predecessor in ordering and approving the sur- 
vey of 1874 should be now disturbed. The decision held in effect 
that the matter. of ordering and approving of said survey was res 

judicata, and that, no ease had been made out under the well- 

120 established rule to justify the present head of the Depart- 
ment in reopening or setting aside the action of your prede- | 
cessor in the premises. On further consideration I see no reason ) 
for receding from the decision, but, on:the other hand, I find addi- 
tional grounds for adhering to it. I find from the records of your 
office that Mrs::Hardin had knowledge of the fact that the survey 
- was being made and due notice of the approval thereof and of the 
filing of the plat in the local office at Springfield and took no 


Ue 


ae ira stlublendentoneis dance was had between Mr. I. N. Hardin, b 
who appears: as: attorney-in-fact: for Gertrude H. Hardin, and your 

- Office pending the survey. Mr. Hardin opposed the survey, claim- f 
oy Reape as he does now, as riparian owner. | 

— On the 28th Nov., 1874, he was advised that the survey had been 
approved, On the 30th of December, 1874, he addressed a letter to 
your office, which the following reply thereto, under date of January 
“7, 1875, addressed to Mr. Hardin, at 238 So. Water St., Chicago, ex- 
ains: “I am in receipt of your letter of the 30th ultimo, re- 
esting to be informed what etfect the approval of the survey 
yf Lake has upon the subject of your former communica- 
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tions, viz., the question raised by you as to the navigability of the 
waters of said lake. You also inquire whether this office regards 
the lands from which the waters have receded as public lands. 
In reply I have to inform you that conclusive evidence hav- 

121 ing been filed in this office showing the non-navigability of 

the waters of the bed of said lake, and the survey having 
been made and approved, the plat thereof, together with instructions 
to the register and receiver, has this day been forwarded to the 
local land office at Springfield, Illinois. The lands are regarded as 
public lands. (See copy of my circular of July 13, 1874, herewith 
enclosed.)” 

Thus it appears that the petitioner had notice of the proceedings 
in the matter and of the decision and action of your predecessor 
therein and could have been fully heard by the head of this Depart- 
ment upon appeal, appeal in such matters being allowable. (Appeal 
of Caroline M. Forsyth, decided by this Department February 12, 
1877, upon survey of lakes beds in town. 38 C. north, range 10 west, 
Indiana.) 

The petition is dismissed, and you will so advise the parties in 
interest. 

The petition and accompanying papers and the reply thereto of 
John I. Bennett, Esq., are herewith transmitted for filing in your 


office. 
Very respectfully, ‘A. BELL, 
Acting Secretary. 


The Commissioner of the General Land Office. 


122 [Endorsed:] 1880. 56722. Interior Department.  Act’g 

Sec., Aug. 24, 1880, dismissed petition, with accompanying 
papers, of Gertrude H. Hardin for a rehearing in her ease. 2-1514. 
Sept.11,1880. Copy sent tol. N. Hardin and J. I. Bennett. Benton. 
Papers received with this decision filed with case. Aug. 25, 1880. 


459. 


123 Der’ts’ Ex. 11. 
DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND OFFICE, J. D. 8. 


W asuineaton, D. C., November 25, 1882. 7. 
I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the decision of the acting 
Secretary of the Interior of May 16, 1881, rejecting the — at 
I. N. Hardin for a rehearing in the matter of the claim of Gertrude 
H. Hardin to certain lands in town. 37 N., R. 15 E., 3d P. M., Ills. 
is a true and literal exemplification from the original on file in this 
office. 
In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 


on the day and year above written. 
[SEAL. ] N. C. McFARLAND, 
Commissioner of General Land Office. - 


DEPARTMENT OF THE INTERIOR, 
WaAsHINGTON, May 16th, 1881. 


The Commissioner of the General Land Office. 


Sir: On the 27th ultimo I. N. Hardin, Esq., through Hon. John 
A. Legan, filed an application for review of the decision of my 
predecessor of May 4, 1880, in the Wolf Lake case, involving tracts 
of Jand in township 37 N., R. 15 E,, of the 3d principal meridian, 
in the State of Ilhinois. So fur as said. decision relates to the claim 
of Gertrude Hardin, that.application was denied by me on the 28th 
ultimo. I forward herewith a copy of my decision rejecting the 
same. 

Mr. Hardin, has made still another application for a review of 
that decision, which application was received on the 11th instant. 

The application. filed, in April was disposed of on its merits, not- 
withstanding Mr. Hardin -had not complied with the rules of prac- 
tice in the following particulars: 

First. No notice of the application was served on opposing par- 
ties, as required. by rule 76 (Rules of Practice, p. 12). 

Second, It.was, net-accompanied by the affidavit required by rule 
78 (ibid.). } : | 

The application.might, have been rejected for the reasons above 
stated, but as it could not be allowed upon its merits it was deemed 

best to, dispose of it as stated. above. 
125 .. . The present, application is subject to the same objections 
under: the rules:above. cited, but, as under well-settled rules 
of administrative:law I have not'the authority to grant the applica- 
tion, L,will net reject, it on the.ground alone of its irregularity, but 
- will give my :reasons. why it,could not be allowed if all the formali- 
_ ties and prerequisites of the Rules. of: Practice had been complied 


The application, under. consideration presents nothing new and 
material to the Department, all the material matters alleged having 
been fully considered .by my predecessor on the appeal from your 
_ decision of February 12,1878, and in the decision rendered by him 

August 24; 1880, rejecting an'application of Gertrude Hardin for a 
 ehearing of the case. | 
- The first .thres reasons, why .ai review or rehearing should be 
granted) are)stated, by: Mrs. Hardin thus: 

__ “(1)o Because the claim of Mrs, Hardin has never been considered, 
eee ce pene denied without a hearing. 

“(3.) Because hericlaim bas been denied a hearing for the sole 

ason of an act of the General Land Office, which act is admitted 

have been unlawful.” 

‘hese. objections involve but one point differently stated—that 

that Mrs. Hardin has never had her day in court. In the de- 
usion of August 24, 1880, above referred to, my predecessor con- 
"sidered this point and showed that Mrs. Hardin had notice of the 
survey of 1874 and an opportunity to make such objections thereto 
pight be advised were proper, and could have appealed 
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that survey was necessarily made upon a final decision by 
the Commissioner of the whole matter then before him. The ap- 
proval was the result and expression of that decision. That deci- 
sion affected the claimed rights of Gertrude Hardin, and from it 
she could have appeuled. ‘The right of appeal was not exercised, 
and her rights were concluded, so far as this Department is-con- 
cerned. The right of appeal has now expired and no appeal can 
be allowed. As to the statement that ¢o the act of the Commissioner 
in approving said survey was illegs] and is admitted to be so, I have 
to say that I know of no decision of your office or this Depart- 
ment in which such admission is made. On this point my prede- 
cessor, in the decision of May 4, 1880, said: “ You reject their claims 
(Hardin’s and De Witt’s) on the ground that they have been denied 
by the action of your office in ordering and approving the survey 
of the lake bed, thus treating the land as belonging to the United 
States.” It seems to me that no other decision can consistently be 
reached. To recognize riparian rights to these tracts would be 
equivalent to saying that the lands do not belong to the United 
States, and that the survey was a nullity. [tis now'too late for this 
Depurtinent to question the legality of the survey. It is an accom- 
plished fact. It was ordered, begun, and fully exeeuted under a for- 
mer administration. * * * “ 
“Your predecessor decided to order the survey-apon considera- 
tion of the application therefor, and it was ordered in pursu- 
127 _— ance of the regular practice of your office and of circular in- 
structions for all surveys of that class of lands. The ordering 
of the survey, as well as the approval therefor, involved a decision 
that the land belonged to the United States. There is nothing’to show 
that the order or approval was procured by fraud, or that either was 
the result of inadvertence or mistake. As no grounds are presented 
for setting aside the action of your predecessor or to show that the 
lands were not subject to public’survey in aecordanee with the 
rulings and practice of your office for a long series of years, the sur- 
vey will not be disturbed, but remain intact.” 
No further reply to the allegation that the survey of 1874 is ad- 
mittedly illegal is necessary. . 
The next point in the application is stated as follows: 
“(4.) Because the decision of the Commissioner of the General 
Land Office is contrary to the previous declarations of that officer.” 
The previous declarations referred to are alleged to be cofttained 
in a letter of Commissioner Drummond, under date of March 9, 1874, 
to John R. Lewis, which Mr. Hardin alleges is in the following lan- 
uage: 
ae n reply to yours of the 28th ultimo I have to state that the 
S. W. fr’l q’r of sec. 20, T. 37, R. 15 E., of 3 P. M., was entered by 
H. B. De Witt July 16, 1848, and patented to him March 1, 1850, 
and no additional survey has ever been made of the above tract, and 
if the area of the original survey, 4.53 acres, has increased by accre- 
tions it enures to the original purchaser or his assignees.” It is 
128 — claimed inferentially that this letter bound Mr. Drummond’s 
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‘MITCHELL Vs. G. SMALE ET AL. 


successor, and that as Mr. Hardin has recently discovered it, it is 
such newly discovered evidence as authorizes this Department to 
rs n the case under the rule announced in the decision of April 28, 
~ 1881. Thefirstobservation upon this point is that thediscovery of new 
» documentary evidence that might have been obtained in season will 
not authorize a new trial; so, where the newly discovered evidence 
was all of record in the court or in a public office and might have 
been found by reasonable search, it has been held that this furnished 
no reason for a new trial. (Hilliard on New Trials, 2d ed., p. 489, 
sec. 9; decision of this Department in the matter of the survey of 
the Chanvin grant, rendered March 2, 1881.) 

Again, that letter referred to other land than that entered or 
claimed by Hardin. It was not a decision upon any case pending 
before the General Land Office, but was merely a letter addressed 
to a private individual in reply to one from him. 

_ It was simply the opinion of the Commissioner as to the rights of | 
riparian owners to accretions, There is,1] believe, no sustained alle- i_ 

tion that the lands surveyed as the bed of Wolf Lake are accre- . 
jons as the term accretion is understood in law. 

In my opinion the letter referred to would not have precluded the | 

Commissioner of the General Land Office from approving the 

129 ~=survey of 1874 had it been called especially to his attention. 
or __ <Therefore whether he had knowledge of the letter, actually or 
> eonstructively;,when he approved said survey is an unimportant 
>. matter that requires no further inquiry here. To procure a new trial 
_ the evidence relied on should not only be newly discovered in the true 
legal sense, but it should be such as would have induced a different 
_ conelusion or, as would compel a different decision on the new trial. 
There is, therefore, no new evidence presented to give me jurisdic- 
tion to overturn or reopen the deliberate decisions of my predecessor. 
Aste the allegations of error in my predecessor’s decision, it is 
tufficient to say that tlere is no appeal from the decision of the head 

of a department to his successor in office> As to the allegation that 
@ Case is still-before the Department, it is sufficient to say that the 
nestion as to whether or not the land claimed by Mrs. Herdin be- 
longs to. the United States is no longer before the Departinent, that 
being the very question decided by the approval of the survey, and 

Nich my p r, upon full consideration of the entire case, 
to» ; and that my predecessor rejected in terms the 
s. Hardin. There may be other matters connected with 
sre none pending, but the question of Mrs. Hardin’s ~ 

em. Thea? | 
her remedy in court for ber alleged rights in 
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A. BELL, 
Acting Secretary 
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131 Der’ts’ Ex. 12. 


DEPARTMENT OF THE INTERIOR, 
W asurneton, 23d Nov., 1882. 


I, H. M. Teller, Secretary of the Interior, hereby certify that the 
paper hereto attached is a true copy of the original as the same 
appears of record in this Department. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of the Department to be affixed the day and year 
| first above written. 

2 [SEAL. ] H. M. TELLER, Secretary. 


132 DEPARTMENT OF THE INTERIOR, 
WASHINGTON, 28th April, 1881. 


I. N. Hardin, Esq., Aurora, [)linois. 

Sir: I have received, through Senator John A. Logan, your letter 
of the 18th instant in relation to certain lands in town. 37 N., range 
a 15, 3d principal meridian, Illinois. 

After reciting the action of the General Land Office and of the 
Department in the matter you ask me. to institate a dareful inquiry 
into the facts and meanwhile to prevent the issuance of patents or 
any further acts to the detriment of your lawful rights. 

- | find that on the 4th May last my immediate predecessor, in an 

elaborate discussion of the question at issue in this ease, affirmed 

: the action of the Commissioner of the General Land Office in reject- 
J ing the riparian claims of De Witt and Hardin. . 

On the 24th August last he overruled an application of Hrs. Har- 
din for a rehearing in the case. ; 

I am concluded by his aetion in the matter. The authorities on 
this point are so numerous and have been so often cited that [ deem 
it unnecessary to repeat them here. | pon 

“Tt is very well settled that when a Secretary has’ officially de- 

cided or determined any matter or case and goes out of office 

% 133 leaving the decision on record his successor cannot lawfully 

overturn it unless upon the production of such'new evidence 
as would be sufficient in a court of chancery to sustain a bill of re- 
view or to get a new trial in a court of law.” 

i (9 Opin. of Attorneys General, 101.) 


It is not pretended in this case that any new evidence has been 
discovered,and I cannot but regard the matter as res judicata, which 
1 am not at liberty to disturb. I am therefore constrained to de- , 


cline according to your request. 
Very respectfully, S. J. KIRK WOOD, Secretary. 
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134 : Der’ts’ Exurpit “ 13.” 


Decision of the Commissioner of the General Land Office in the 
matter of the claims of the Illinois Central Railroad Company, 
the State of Illinois, the county of Cook, Gertrude Hardin, 
Horatio B. De Witt, and sundry other persons for lands in 
township 37 north, range 15 east, Illinois, known as the bed of 
Wolf Lake. 


135 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 


Wasurnaton, D. C., February 12, 1878, 


GENTLEMEN : I have considered the claims of the Illinois Central 
Railroad. Company; the State of Illinois, by herself and by Cook 
county as her grantee, and sundry persons for lands lying in sec- 
tions 19, 20, 29,30, 31, and 32, township 37 north, range 15 east, 
third prineipal. meridian, Mlinois. 

These lands,constitute the bed of what is known as Wolf Lake, in 
Cook oigadlalal ilinots shown by the survey of the township in 1835 
as . Bexign me 

The-plat that vey was undoubtedly filed in the district land 
office prior to, Juné, 1836, entries of land thereunder having been 
made at that; pe 1 
The waters. having receded or evaporated, application for the sur- 
vey of the body of land so brought into existence was made under 
circular issued, from this.office July 13, 1874. Survey was thereupon 
ae and approved December 31, 1874. On 9th of January, 1875, 
the plat of this-survey was sent to the district officers at 
Bpring field, withr instructions to-netify all claimants for the lands 
of a an ay sot for hearing testimony regarding such claims, and after 
such h —— all the proceedings, with their joint opinion 
thereon, to Se office, 


ae snch instructions hearing was held on Feb- 
136 eet, and succeeding days, the proceedings, how- 


ever, being considered as of date of February 8, and the fol-_ 


lowing. ee: with. beam ORY were presented for consideration : 
The Ji Gentral Railroad Company claims, as grantee of the 
‘State, the lands in. piesa Sui in sections 20, 30, and 32 under the 


act of Congrats ed, September 20, 1850, granting lands to the 
State of Dlinoisto io aid jn in EON of a ‘railroad from Chicago 
to Mobile (9 Statutes hese ‘sections are within the six-mile 


limits of that:grant, as are also, in fact, all the lands in dispute. 
~The State of [linois claims for herself the lands in sections 20, 

80, and 32 under the “swamp lands” grant of September 28, 1850 
Statutes, 519). This claim was not set up at the hearing, but has 
) asserted since. As it is of the same nature as the ensuing 

aA Gaia. gts is considered in order that all known claims to the land 


: Mitbe: county county of Cook claims, as grantee of the State, the lands 
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CHARLES H. MITCHELL VS. JABEZ G, SMALE BT AL. «=-—sdD 


~ — 19, 29, and 31 under the swamp lands act of September 

Gertrude Hardin claims the land in sections 19 and 30 and parts 
of 20 and 29, and Horatio B. De Witt claims the southwest fractional 
quarter of section 20, both of these claims being based upon riparian | 
ownership. 

On transmitting the claims and testimony the district officers at 

Springfield forwarded their joint opinion thereon, adverse 
137 ~=to the claims of the Illinois Central Railroad Company, 

the county of Cook, as grantee of the State, the riparian 
claimants; the Sioux half-breed and Porterfield scrip claimants, and 
in favor of certain of the pre-emption and homestead claimants. 

The first claim for consideration is that of the [llinois Central 
Railroad Company under the act of Congress approved September 
20, 1850. (9 Statutes, 466.) ¢ 

By that act there was granted to the State of Illinois, to aid in the 
construction of a railroad from Chicago to Mobile, every alternate 
section of land, designated by even numbers, for six sections in 
width on each side of the said road and its branches. This grant 
was transferred to the company by an act of the Legislature of the 
State. : 

Lands within the limits of the grant were withdrawn by telegram. 
from this office September 19, 1850, followed by letters of Septem- 
ber 20, 1850. Lands supposed to be not needed for the satisfaction 
of the grant were restored in 1852. The graut was adjusted in May, 
1858, since which certain tracts, spatovelt ts the State in tlie adjust- 
ment, were found to have been disposed of prior to the grant and 
so noted on the margin of the approved lists as follows* 


Within the six-mile limits .......-.<....-...-.- .-. 200 acres. 
Within the fifteen-mile limits .....-......-..---..- 840 acres. 
Tole) ais a a ee ... 1,040 acres. 


showing that the railroad company has failed to this extent in re- 
ceiving the quantity awarded in adjustment. -° 

138 The grant has been treated by the Department and the 
courts as fully adjusted, and I think this of itself is a suffi- 

cient bar to the claim. If, however, the company has any right to 

the lands it is by virtue of the original ‘grant of’ even-numbered 

sections within six-mile limits, and not as indemnity for lands lost 

by failure of title to those embraced in the adjustment. 

“There be, and is hereby, granted” are the'‘words of the 
act. The Supreme Court of the United’ States,°tm the case of 
The Leavenworth, Lawrence and Galveston Railroad vs. The 
United States (2 Otto, 741), say, in regard to the grant then under 
consideration, the language being precisely similar, that “ it creates 
an immediate interest and does not indicate a purpose to give in 
future. ‘There be,and is hereby, granted’ are words of absolute 
donation and import a grant in prasenti. This court has held that 
they can have no other meaning, and the Land Department, on this ° 
interpretation of them, has uniformly administered every previous 
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similar grant. Railroad Company vs. Smith, 9 Wallace, 95; Schu- 
lenberg vs. Harriman, 21 idem, 60; 1 Lester, 513; 8 Opinions, 257 ; 
1] idem, 47.” The act of September 20, 1850, therefore, passed a 
present interest and conveyed only land which then existed in the 
even-numbered sections within the six-mile limits. The question 
involved, consequently, is whether the land claimed was in exist- 
ence at the date of the grant. 

139 Meanders of what was termed a navigable lake, covering the 
lands in controversy, were surveyed in 1834 and 1835, and by 
the plat constructed from that survey this office has so far been gov- 
erned in disposing of the lands in thetownship. The first evidence 
presented to this office of the existence of land within the limits 


Cleveland, George A. Rowe, Chester B. Rushmore, and Alice A. 
Condit, presented by H. O. McDaid, of Chicago, as attorney, with 
application dated August 19, 1874, for a survey of “ Wolf Lake” 
bed. There is, however, testimony in connection with the claim 
under the “swamp lands” grant showing that this land was to a 
great extent covered with water so late as 1850, the tenor ofall the 
evidence being to the effect that the greater part, if not all, of it 
came into existence some time subsequent to 1850 and prior to the 
_ survey in 1874 as a “ lake bed ” from which, by evaporation or other 
causes, natural. or artificial, the waters had permanently receded, 
leaving within the unsurveved area dry land, fit, in ordinary seasons, 
for agricultural purposes. On receipt of the application referred to 
survey was made by direction of this office and approved as that of 
the bed of a lake covered with navigable water at the time of the 
original survey, segregated from the surveyed public lands by the 
meandered lines of that survey, and consequently excluded from the 
| operation of laws granting and providing for the disposal of 
140 _ _— public lands while so designated a body of navigable water 
and as lands which had come into existence subsequent to 
the original survey of the lake and adjacent lands. 
Although it is possible that at the date the railroad grant became 
effective there was between the actual borders of the lake and its 
borders, as laid down on the survey of 1835, a small strip of land, 
and although the.evidence goes to show that, notwithstanding the 
survey of 1835 treats the body of water as a whole, with no division 
between. what are now called Wolf and Hyde Lakes, there was in 
1850 a strip of timbered land running from the border of the lake, 
in section 20, southwestwardly to its border, in section 29, thus 
dividing it into two, parts, the testimony as to the width of this 
strip in 1850 is so conflicting that it is not practicable to de- 
termine, even approximately, its area in section 20; and as the 
_ existence of sufficient portion of land or swamp to bring any sub- 
. division within the denomination of “swamp land” in 1850 has 
-not been established I have preferred, inasmuch as the area of land 
in section 20 in 1850 would be very small, if the utmost claimed 
were allowed, to consider the failure to establish the swampy char- 
* acter of the land in 1850 as a failure to show that the plat of the 
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survey of 1835 did not correctly represent the boundaries of the 
land in 1850. : 

It being held that the land was not in existence at the date 

of the grant under which the Illinois Central Railroad 
141 Company claims, it is also held, under the decision of the 

Supreme Court before referred to, that the grant did not 
attach to it on its subsequent forthation or appearance, and the 
claim of the company is therefore rejected. 

The claims of the State of Illinois, for herself and the county of 
Cook as grantee of the State, under the swamp lands act of Sep- 
tember 28, 1850 (9 Statutes, 519), embrace all the lands in contro- 
versy. 

These claims are rejected for two reasons: First, because of failure 
to establish the swampy character of the land in 1850, this office 
having uniformly held that the “swamp lands” grant was a grant 
in presenti, and that lands to pass thereunder must have been 
“swamp” at the date of the grant, not subsequently brought into 
that condition by the recession of waters covering the same; and, 
second, because so long ago as November 20, 1855, the honorable 


_ Secretary of the Interior decided that the State of Illinois was not 


entitled to swamp lands under the grant of September 28, 1850, in 

either odd or even numbered sections, within the six-mile limits of 

the railroad grant by the act of September 20,1850. (1 Lester, page 

523.) 

The riparian claims of Gertrude Hardin and Horatio B. De Witt 

have been denied by the action of this office in ordering and ap- 

proving the survey of the lake bed, thus treating the land as belong- 
ing to the United States. 

142 The claims under the pre-emption and homestead laws re- 
main for consideration. 

Lot 1 of the northeast quarter and lots 2 and 3 of the southeast 
quarter, section 19, in connection with lot 3 of northwest quarter, 
section 20, are claimed by Andrew Farrand under the pre-emption 
laws; declaratory statement dated January 20, 1875, alleging set- 
tlement April 24, 1874. 

Lot 1, northeast quarter, section 19, with west fractional half 
southwest quarter, section 29, claimed by John E. Curtis; addi- 
tional homestead application dated January 14, 1875. 

East fractional southeast quarter, section 19, claimed by Wright 
Allen; additional homestead application dated January 14, 1875. 

Lot 1, northeast quarter section 19, with lots 3 and 4, southeast 
quarter section 29, claimed by Samuel Davis; additional homestead 
application dated January 14, 1875. | 

Southeast fractional quarter northeast fractional quarter section 
19, with southeast fractional quarter and south fractional quarter 
northwest quarter section 20, claimed by James Brown alias James 
Washington ; additional homestead application dated January 14, 
1875. 

West half southwest quarter and south half of east half of south- 
west quarter, with lot 2 of southwest quarter, section 20, claimed by 
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Alice A. Condit ; pre-emption declaratory statement dated February. 
1, 1875, alleging settlement August 23, 1873. 

143 East fractional half southwest quarter, being lot 2, and 
southeast quarter southwest quarter, section 20, claimed by 

Randolph Crowley ; additional homestead application dated January 

14, 1875. 

West half southwest quarter section 20, claimed by Robert Price ; 
additional homestead application dated January 14, 1875. 

Southwest quarter section 20, claimed by Orrin L. Mann; home- 
stead declaratory statement dated January 8, 1875. 

South fractional quarter southeast quarter section 20, with north- 
east fractional quarter section 29,claimed by Jabez G. Smale; home- 
stead declaratory statement dated January 14, 1875; homestead ap- 
plication dated July 12, 1875, covering lot 1, southeast quarter sec- 
tion 20, and lots 1 and 2, northeast quarter section 29. 

South half northwest quarter and north half southwest quarter 
section 29, claimed by Solomon Field; pre-emption declaratory 
statement dated February 1, 1875, alleging settlement June 27, 1874. 

Northwest quarter section 29, claimed by Lyman D. Me] aid; 
homestead declaratory statement dated January 14, 1875; home- 
stead 00 sanre date. 3 
_ North half southwest fractional quarter and north half southeast 
fractional quarter section 29, claimed by Syrena McDaid ; home-— 
stead declaratory statement dated January 14, 1875. 

West half northwest quarter section 29, claimed by Thomas 
144 ‘C. Wilkerson; -additional homestead application dated Jan- 
uary 14, 1875. | 

East’ half southwest quarter section 29, claimed by James W. 
Smith ; additional homestead application dated January 14, 1875. 

East ‘half northwest quarter section 29, claimed by John White; 
additional hothestead application dated January 14, 1875. 

_ Northeast quarter (lots 1 and 2) section 29, with north fractional 
northeast quarter (lot 1) section 31, claimed by Dorcas Matlock ; ad- 
_ ditional homestead application dated January 14, 1875. 
Fractional southwest quarter section 29, claimed by Thomas S. 
- Mathe?; homestead declaratory statement dated January 14, 1875; 
homestead application June 1, 1875. 

Lot 3, southeast quarter and northeast quarter southeast quarter 
section 30, wittr lot 1; northeast quarter section 31, claimed by Frank: 
lin A. Cleveland; pre-emption declaratory statement dated January 
16, 1875, alleging settlement June 3, 1874; amended April 13, 1875, 
to cover above-named tracts. 

East half northeast quarter, and lot 1, northeast quarter section 
80, claimed by Chester B. Rushmore ; pre-emption declaratory state- 

ment dated January 20, 1875, alleging settlement April 15, 1874; 
amended April 13, 1875, to cover above-named tracts. 

Lot 2, southeast quarter section 30, claimed by George Hawks ; 
oes homestead declaratory statement dated April 30, 1875. 
~ 145 ~~ Lots 2 and 3, southeast quarter and northeast quarter 
Stet southeast quarter section 30, claimed by Joseph Kényvesy ; 
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informal claim under the pre-emption laws, alleging settlement in 
January, 1868. 

Southeast quarter section 30, claimed by Charles Carpenter ; 
homestead declaratory statement dated January 8, 1875. 

Lot 2, southeast quarter, and lot 1, northeast quarter section 30, 
claimed by John Medlock ; additional homestead application dated 
January 14, 1875. 

East half northeast quarter section 30, claimed by Robert H. Cum- 
mings; additional homestead application dated January 14, 1875. 

Kast fractional half southeast quarter section 30, claimed by James 
Washington ; additional homestead application dated January 14, 
1875. 

North half northeast quarter section 31, claimed by Anna E. 
Rees ; informal claim wale the pre-emption laws dated April 13, 
1875, and alleging settlement in 1868 or 1869. 

North fraction of northwest quarter, fractional northeast quarter, 
and north fraction of southeast quarter seetion 32, claimed by Peter 
Munhoven; homestead declaratory statement dated January 14, 
1875; homestead application same date. 

Lots 1 and 2 of northeast quarter and lot 3 of northwest quarter 
section 32, claimed by William Brewer ; additional homestead ap- 
plication dated Jannary 14, 1875. 
| North fractional half section 32; claimed. by Charles E. 
146 —_—- Rees; informal] claim under the pre-emption laws dated April 

12, 1875, and alleging settlement in 1853. 

In addition to these I find among the papers in the case various 
affidavits setting up the following claims : | 

Ellis Bennett, for north half of southwest quarter of section 20 
and south part of northwest quarter of section 20; Charles L. King, 
for southwest quarter of section 29, and John Collins, for southeast 
quarter of section 20. Apparently no attempt was made by these 
parties to properly initiate their claims, and they are now merely 
mentioned to show their consideration so far as they are deserving 
thereof. | 

It has been suggested that the land in question is not subject to 
disposal under the pre-emption and homestead laws, because of its 
being embraced within the corporate limits.of the town of Hyde 
Park. 

While it may be doubted whether an act of incorporation can 
confer upon & municipal government authority over land not in 
legal existence as such at the time of the incorporation, the dis- 
cussion of such a question would be purely, speeulative.at this 
time. The town has never filed any map of its corporate limits or 
done any act under law looking toward setting up a claim either for 
the land or for its exception from the operation of the pre-emption 
laws, and I think is precluded from so doing by the act of March 3, 
1877, the incorporated town covering an area many times greater 
than the ane of land to which it would be entitled under the 

town-site laws, and the land in question being some miles 
147 from the populated portion of the town, not settled upon, 
inhabited, improved, or used for business or municipal pur- 
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poses by the town. Such being the case, I do not think the objec- 
tion carries weight, and therefore pass it by without further consid- 
eration. 

Andrew Farrand’s pre-emption claim for lot 1 northeast quarter 
and lots 2 and 3 of southeast quarter, section 19, with lot 3 of north- 
west quarter, section 20, conflicts with the additional homestead ap- 

lications of John E. Curtis, Wright Allen, Samuel Davis, and James 

rown, alias James Washington. The additional homestead appli- 
cations were received January 14,1875. Farrand’s declaratory state- 
“right was filed at the hearing February 8, alleging settlement April 

, 1874. 

The testimony in Farrand’s behalf shows that he settled as alleged 
and erected a comfortable house by June, 1874; cultivated during 
the year about an acre, raising melons, cabbages, &c.; fenced in the 
cultivated ground ; erected out-buildings, which, with the house, are 
worth three or four hundred dollars, and cut thirty or forty tons of 
hay. 

No evidence in contradiction was submitted, though the witnesses 
were cross-examined by the attorneys for the State and the scrip 
claimants. 

I therefore conclude that the rights of Farrand are paramount to 
those of the other claimants, and that his filing should be re- 

ceived. 
148 Alice A.Condit’s pre-emption claim for west half, with south 
half of east half and lot 2 of southwest quarter (being the frac- 
tional southwest quarter) of section 20, conflicts with the homestead 
declaratory statement of Orrin L. Mann, and the additional home- 
stead applications of Randolph Crowley aud Robert Price. Mann’s 
homestead declaratory statement offered January 15; Crowley’s 
_ and Price’s applications filed January 14, 1875; Mrs. Condit’s declar- 

atory statement offered at hearing. 

It is shown that Mrs. Condit’s liusband went on the land in the 
summer or autumn of 1872 and built a house, but died in March, 
1873, without having occupied the same; that in August, 1873, Mrs. 
C., with her two children, moved Into the house, all remaining there 

- for a short time, when finding she could not obtain schooling for the 
children without going to Englewood, she went thither with them, 
leaving her goods, &c., in the house. During her stay on the land 
she did some planting, seeds, &c., and made what improvements 
she could. After her removal to Englewood she returned at differ- 
ent times to look after her claim, and her elder son usually went to 
the house on Saturdays, remaining until Monday in occupation and 
sion. In the latter part of December, on his usual weekly 

visit, he found part of the household articles had been removed and 
_ the door of the house taken away. He immediately informed his 
mother, who at once procured more goods and articles to repair the 

_ damages with, and proceeded to the house for that purpose. 
149 ~=While so engaged, on 23d December, 1873, one Ellis Bennett 
and others forcibly dispossessed her, tore down the house, and 
ned the material. In the spring of 1874, when she again attempted 
turn, Bennett asecond time drove her away, treating her violently, 
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so that she was afraid to again attempt to resume her occupation of 
the land. She instituted suit against him for forcible entry and de- 
tainer, which was decided in her favor, and from which appeal was 
taken by Bennett. From September, 1874, until the hearing she 
was sick and unable to avail herself of the decision in her favor by 
taking up her-residence on the land. 

As before stated, the papers in the case contain affidavits setting 
up the claims of Ellis Bennett and Jolin Collins, covering this land 
and lot 3, but I find nothing therein tending to invalidate Mrs. Con- 
dit’s claim or that of Farrand for lot 3. Bennett admits that he 
actuaily abandoned on account of Mrs. Condit’s superior right and 
on promise ofummunity from prosecution for his acts. Their claims 
were not presented at the hearing and do not appear to merit 
consideration. 

I think the evidence sufficiently establishes the good faith and 
necessary acts of Mrs. Condit, and that therefore her claim is supe- 
rior. If this be the final decision her declaratory statement will be 
received. 

Lot 1 of southeast quarter, section 20, is claimed by James 

150 Brown, alias Washington, as an additional homestead, and by 

Jabez Smale, in connection with lots 1 and 2 of northeast 
quarter section 29, as a soldier’s homestead. 

Although the register and receiver in their report treat these 
claims as if filed simultaneously, I find that Brown-Washington’s 
application is endorsed as having been received at 9 o’clock a. m., 
January 14, and Smale’s declaratory statement as reteived at 9.35 
a. m.,same day. Brown-Washington’s application being first re- 
ceived, I think he is entitled to the land. 

The homestead declaratory statement of Jabez G. Smale for lots 1 
und 2 of northeast quarter section 29 (in connection with lot 1, 
southeast quarter section 20) is in conflict with the additional home- 
stead application of Doreas Matlock, covering the same land ; Smale’s 
homestead declaratory statement, filed at 9.35 a. m., and Mrs. Mat- 
lock’s additional homestead application, filed at 9 a.m. January 14, 
1875. 

Smale’s claim for land in section 20 has already been passed 
upon. 

Notwithstanding the application of Mrs. Matlock appears to have 
been first presented, it is not accompanied by proof or prima facie 
showing of her right to land under the additional homestead law, 
and an examination of the papers ip the entry of Cass Matlock, 
whose widow she claims to be, shows that no mention of military 

service was made therein. Smale presented prima facie evi- 
151 dence of military service, and followed up his homestead 

declaration by filing homestead application for the land July 
12,1875; but that application is defective, because, although the 
affidavit is taken before the clerk of the circuit court, it does not 
show that Smale was actually residing upon the land, in which 
event only could the affidavit have been made before such officer. 

Neither party alleges settlement ; both claims as presented are im- 
perfect, peeaemeee I think the time of filing should govern in de- 
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ciding between the parties. For that reason I think the claim of 
Mrs. Matlock should be considered superior if she can furnish the 
necessary proof of her right to make additional entry. 

Solomon Field claims the south half northwest quarter, the north 
half southwest quarter section 29 under the pre-emption laws. De- 
claratory statement, dated February 1, 1875, alleging settlement 
June 27, 1874. This claim is in conflict with the homestead appli- 
cation of L. D. McDaid, the homestead declaratory statement of 
Syrena McDaid, the homestead declaratory statement of Thomas 8. 
Mather, and the additional homestead applications of T. C. Wilker- 
son, John White, John E. Curtis, and J. W. Smith, all filed Janu- 
ary 14,1875. Affidavits have also been filed by C. L. King, alleg- 
REET ing his claim for the entire southwest quarter, but, for the reasons 
% 3548 heretofore stated in the cases of Bennett and Collins, such claim 
CREEL cannot be considered. 

The testimony shows that Field went upon the land June 23, 
152 1874, and after examination determined to pre-empt it. On 
27th June he commenced erecting a substantial house and dug 
a well; wasordered by Ellis Bennett to desist, but continued, and by 
night had the frame-work of the house partially set up. During the 
night he was arrested at the instance of Bennett and taken to Hyde 
Park, but, no one appearing against him, was released aftera day or two 
of imprisonment. Returning to the land he found it, with his im- 
rovements and material, in possession of King, who claimed under 
nnett; demanded possession, which was refused ; instituted suit 
against Bennett and King, which appears to have been decided 
against lim by the justice of the peace, from whose decision he ap- 
pealed, which appeal was pending at the time of hearing. 

Much of the testimony was directed to the question of Field’s com- 
petency asa pre-emptor, but it fails to show his want of qualifica- 
tions. Its whole tenor shows his good faith and performance of the 
necessary legal acts to obtain possession of the land after he had 
been forcibly dispossessed. I think his rights are fully shown, and 
that as against the other claimants his filing should be received. 

Lyman D. McDaid’s homestead application, already partially 
passed upon, also covers the norfi half of the northwest quarter sec- 
tion 29, for which it is — conflict with the additional homestead 
applications of Thomas C. Wilkerson and John White. MecDaid’s 
application was received at 9.35 a. m. and the others at 9 a. m., 
January 14, 1875. 

The testimony in McDaid’s behalf shows that immediately 

153. upon the completion of thesurvey, September 29, 1874, be went 
upon the land and commenced the erection of a house, which 
had been prepared for that purpose pendingthe survey. While so en- 
gaged Bennett and King came and drove him and his helpers away. 
are ene that date until the filing of his homestead declaratory statement 

-. anda 


plication he does not appear to have done anything to repossess 

elf of the land or assert any right thereto, and his affidavit, 
ugh executed before the clerk of the circuit court, does not allege 
‘ don the land. I[ cannot therefore consider his equi- 


gi eater than those of the additional homestead claimants, 
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and as their applications were filed first I think they are entitled to 
the benefits of their promptitude._- Wilkerson’s application should 
be received, so far asit relates to the northwest quarter of the north- 
west quarter, as also should White’s application, in so far as it em- 
braces the northeast quarter of the northwest quarter. 

The additional homestead application of Samuel Davis, already 
partially disallowed, also embraces lots 3 and 4, in the southeast 
quarter section 29, which claim is in conflict with the homestead 
declaratory statement of Syrena McDaid. Davis’ application was 
filed at 9 a. m. and MecDaid’s declaratory statement at 9.35 a. m., 
January 14. 

Davis’ application being first in point of time is first in point of 
right, and his claim is strengthened by the fact that MeDaid has 
not attempted to follow up his declaratory statement by making 

homestead application, although more than three years have 
154 elapsed. If Davis can furnish proof of military service, which 

isnow wanting, his application, so far as it relates to these lots, 
should be received. 

Thomas S. Mather claims, in his homestead declaratory statement 
of January 14 and homestead application of June 1, 1875, the frae- 
tional southwest quarter of section 29. So much of this claim as 
embraces the north half of the southwest quarter has already been 
espe upon and rejected in considering the claim of Solomon Field, 
eaving the southeast quarter of the southwest quarter and lot 5 for 
consideration. It conflicts in regard to these tracts with the addi- 
tional homestead applications of John E. Curtis and James W. 
Smith. 

His homestead declaratory statement was filed at 9.30 a. m., their 
applications at 9 a.m. No settlement is alleged by any of them; 
therefore the first in time is first in right. In this respect Curtis 
and Smith are prior to Mather, and Curtis’ application, so far as it 
covers lot 5, should be received, as also should the application of 
Smith, so far as it embraces the southeast quarter of southwest 

uarter., . 

’ Chester B. Rushmore claims under the pre-emption laws the east 
half and lot 1 of northeast quarter section 30. Declaratory state- 
ment offered at hearing and amended to cover tracts. Settlement 
alleged April 15, 1874. 

This claim is in conflict with the additional homestead applica- 
tions of R. H. Cummings and John O. Medlock. 

The testimony shows that Rushmore settled as claimed ; 

155 erected a substantial house and outhouses; cultivated about 

half an acre, and resided on the land continuously until the 

hearing. His settlement and acts appear to have been bona fide, and 

of such a character as to constitute compliance with the require- 

ments of the pre-emption laws. His rights, as against the other 
claimants, are paramount, and his filing should be received. 

Franklin A. Cleveland’s pre-emption claim covers the northeast 
quarter southeast quarter, and lot 3 of southeast quarter, section 30, 
with lot 1 of northeast quarter section 31. Declaratory statement 
filed and amended at hearing, settlement being alleged June 3, 1874: 
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This claim is in conflict with homestead declaratory statement of 
Charles Carpenter and additional homestead applications of James 
Washington and Dorcas Matlock. It is also in conflict with the 
informal claims of Joseph Kényvesy and Anna E. Rees, neither of 
which have been presented in proper manner or followed up, and 
which, therefore, do not merit consideration. 

It may be questioned whether what Cleveland did prior to June 
22, 1874, would enable him to properly claim settlement on June 3; 
but the evidence proves that on June 22, 1874, he commenced the 
erection of a house on the land; that while so engaged, on 25th 
June, parties tore down the house, destroyed the material, and drove 
him away; that he returned on 26th, and, on being refused pos- 

session, had the parties arrested. Then, on 18th August, 
156 he commenced the erection of a house 13 by 18, with wing, 

into which, when finished, he moved with his family, re- 
siding therein since. He had dug a well, built outhouses and barn, 
fenced and cultivated about an acre, mowed hay, &c., up to the time 
of hearing. 

I think he is clearly within the requirements of the pre-emption 
laws, and that his rights are superior to those of the other claimants. 
So holding, his declaratory statement should be accepted. 

George Fiawks claims lot 2 of southeast quarter section 30. Home- 
stead declaratory statement dated April 30, 1875, indorsed as 
received May 3, 1875. _ 

This claim is in conflict with homestead declaratory statement of 
Charles Carpenter, received January 15, 1875; additional homestead 
application of John O. Medlock, received at 9 a. m., January 14, and 
the informal claim of Joseph Kényvesy, heretofore alluded to, and 
which cannot be considered. 

None of the remaining parties allege settlement, and, as between 
them, the rights of Medlock are superior, his application having 
been filed first. So much of it, therefore, as covers this tract should 
be accepted. 

Peter Munhoven claims the northeast fraction (lots 1, 2, and 3) 
lots 1, 2, and 3, section 32. Homestead declaratory statement filed 
fuss | 14, 1875, at 9.35 a..m.; homestead application same 

ate. 
157 This claim conflicts with additional homestead application 
of William Brewer, filed at 9 a. m., January 14, and with an 
informal claim of Charles E. Rees, which, not being properly pre- 
sented, cannot be considered. 

In Munhoven’s behalf it is alleged that he went on the land Sep- 
tember 8, 1874, built a house, and has since resided therein. 

Mr. Cleveland, who testifies in the case, says Munhoven settled as 
alleged ; that a house was built by him ‘oll others in September, 
1874, in which he had resided up to the time of hearing, but which 
house was built of material purchased by himself (Cleveland) with 
money furnished for the purpose by Mr. McDaid. No evidence of 
cultivation or improvement was offered. 

In reporting upon this claim the district officers say they are sat- 
i from the evidence that any improvements made in this case 
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cannot be considered of such a nature as to give Munhoven any 
priority thereby. In this opinion I concur, and decide that, as 
neither has rights superior to the other, in equity Brewer has the 
better legal claim for the land, and his additional homestead appli- 
cation should be received. 

After rendering an opinion upon all the claims involved in the 
case, the district officers add a note stating that parties representing 

Thomas C. Wilkerson, John White, James Brown, Dorcas 
158 Matlock, and William Brewer, additional homestead appli- 
cants; Edward Hudson and John VY. Dumerce, Sioux half- 
breed scrip claimants, and Charles D. Gilmore, Porterfield scrip 
claimant, have made application to withdraw parts of their claims. 

I find no such application among the papers in the case. All the 
Porterfield scrip in the case was withdrawn by direct application to 
this office, but the Sioux half-breed scrip has not been. On the con- 
trary, an application made for its withdrawal was revoked. 

Inasmuch as the papers do not show the authorization of any one 
to act in behalf of the additional homestead claimants, and no 
application by them or for them for withdrawal of their claims is 
found among the original papers, or has been made to this office, I 
cannot consider the statement of the register and receiver as em- 
bodying a proper application for that purpose, and have therefore 
passed upon the claims as presented. 

Recapitulating my conclusions in the case, they are: 

1. The claim of the Illinois Central Railroad Company, under 
the granting act of September 20th, 1850, for the land in sections 20, 
30, and 32 should be rejected. 

2. The claims of the State of Illindis and Cook county, under the 
swamp lands grant of September 28, 1850, for the lands in contro- 
versy, should be rejected. 

3. The claims of Gertrude Hardin and Horatio B. De Witt, 
under laws relating to riparian rights, for lands in sections 19, 20, 

29, and 30, have been rejected by the action of the De- 
159 partment in ordering and approving survey of the land. 

4. The various locations of Sioux half-breed scrip, as enume- 
rated and described, should be cancelled (and they are now held for 
cancellation) and the attempted locations rejected. 

5. The rs claim of Andrew Farrand for lot 1 of north- 
east quarter and lots 2and 3 of southeast quarter, section 19, together 
with Lot 3 of northwest quarter, section 20, should be allowed. 

6. The pre-emption claim of Alice A. Condit for west half south- 
west quarter, south half of east half, and lot 2 of southwest quarter, 
being in all the fractional southwest quarter, section 20, should be 
allowed. 

7. The additional homestead claim of James Brown, alias James 
Washington, in so far as it embodies the southeast fractional quarter 
or lot 1 of section 20, should be allowed. 

8. The additional homestead application of Dorcas Matlock, in so 
far as it embraces the fractional northeast quarter (lots 1 and 2), sec- 
tion 29, should be allowed if she presents proof of her husband’s 
military service. 
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9. The pre-emption claim of Solomon Field for the south half 
northwest quarter, and north half southwest quarter, section 29, 
should be allowed. | 

10. The additional homestead application of Thomas C. Wilker- 
son, in so far as it embraces the northwest quarter of the northwest 
quarter, section 29, should be allowed. 

11. The additional homestead application of John White, 
160 ‘in so far as it embraces the northeast quarter of the north- 
west quarter, section 29, should be allowed. 

12. The additional homestead application of Samuel! Davis, in 
so far as it embraces lots 3 and 4 of the fractional southeast quar- 
ter, section 29, should be allowed if he presents proof of military 
service. 

13. The additional homestead application of John E. Curtis, in so 
far as it embraces the fractional southwest quarter of the southwest 
quarter, or lot 5, section 29, should be allowed. 

14. The additional homestead application of James W. Smith, in 
so far as it embraces the southeast quarter of the southwest quarter, 
section 29, should be allowed. 

15. The pre-emption claim of Chester B. Rushmore for the east 
half, and lot 1 of the northeast quarter, section 30, should be al- 
lowed. 

16. The pre-emption claim of Franklin A. Cleveland for the north- 
east quarter of the southeast quarter, and lot 3 of southeast quarter, 
section 30, together with lot 1 of the northeast quarter, section 31, 
should be allowed. 

17. The additional homestead application of John O. Medlock, so 
far as it embraces lot 2 of the southeast quarter, section 30, should 
be allowed. 

18. The additional homestead application of William Brewer, for 
lots 1 and 2 of the northeast quarter,and lot 3 of the northwest 

quarter, section 52, should be allowed. 
161 19. All other claims and parts of claims under the pre- 
emption and homestead laws should be rejected. 

Should this decision become final, the declaratory statements of 
the pre-emption claimants whose claims are allowed will be received 
as of dates tendered, and on showing proper compliance with law 
such claimants will be permitted to make entry of the land embraced 
in their filings. 

The additional homestead applications, as allowed, will also, in the 
event of this decision becoming final, be received as of dates ten- 
dered, and certificates will issue thereon on payment of proper fees 
and commissions. 

In the cases of John E. Curtis and Dorcas Metlock, however, proof 
of military service will be required before issue of certificates. 

Sixty days will be allowed for appeal from this decision to the 
honorable Secretary of the Interior. 

Respectfully, J. A. WILLIAMSON, 


Commissioner. 


To Messrs. C. H. Willett & C. H. Wood, Bennett, Kretzinger & 
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Veeder, H. O. McDaid, Jom R. Lewis, Isaac R. Hitt, and 
J. N. Hardin, Chicago, Illinois; Curtis & Earle, C. D. Gil- 
more, A. A. Hosmer, and S. V. Niles, Washington, D. C.; 
ire Prescott, Springfield, Illinois, and J. A. Crawley, La Porte, 
ndiana. 


163 


162 


To which ruling and decision of the court in permitting 
the introduction of said decisions the plaintiff, by his coun- 
sel, then and there excepted. | 

And also the plaintiff, by his counsel, made a further motion in 
writing (and filed the affidavit of William Prescott, together with 
the said motion) to remand said cause to the circuit court of Cook 
county, Illinois, which, by leave of the court, was read and _ filed ; 
which said motion and affidavit are in the words and figures follow- 
ing: | 
164 Affidavit of Wm. Prescott. 
Unitep STates OF AMERICA, 

Northern District of Illinois. | 


In the Cireuit Court of said District. 


CnarRues H. MITcHELL 
V8. In Ejectment. 
JABEZ G. SMALE ef al. 


Witt1AM Prescort, being first duly sworn, upon his oath says 
that he is personally acquainted with all the parties to the above- 
entitled cause and personally knows the respective places of resi- 
dence of all said parties at the present time, and also know- where 
their respective places of residence of said parties were at the date 
of the commencement of this suit, November 9th, 1882, and that 
the place of residence of said Mitchell, Smale, John I. Bennett, and 
Frank I. Bennett, respectively, was at that date and now is Cook 
county, in the State of Illinois; and affiant further states that, as 
he is informed and believes, said persons so named were at said time 
of commencement of said suit also citizens of said State of Illinois, 
and that at the date of commencement of this suit said Conrad N. 
Jordan was a resident and citizen of the State of New York. 


WM. PRESCOTT. 
Subscribed & sworn to before me this 19th day of January, A. D. 


1886. 
GEO. W. KEMP, 
U.S. Com’r, N. D. Ills. 


165 


Endorsed: Filed Jan’y 19,1886. Wm. H. Bradley, cl’k. 
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166 United States Circuit Court, Northern District of Illinois. 


CHarLes H. MITCHELL | 
v8. In Ejectment. 
JABEZ G. SMALE e/ al. | 


Now comes the plaintiff and again respectfully moves the court 
to remand said cause back to the circuit court of Cook county, IIli- 
nois, for the following reasons, viz: 

First. Because the plaintiff and principal defendant, namely, Jabez 
G. Smale and John I. Bennett, were at the date of commencement 
of this suit and still are all of them residents of the State of Illi- 
nois; that the other defendant, said Conrad N. Jordan, is and at the 
commencement of this suit was a resident of either Washington, 
D. C., or the State of New York. ° 

Second. ‘That there is not in said suit a separable controversy 
within the meaning of the laws of the United States in relation to 

“removal of causes.” 
167 Third. That there is no Federal question involved in said 
cause within the meaning of the laws of the United States 
justifying the removal and. retention thereof by this honorable 


court. | 
WM. PRESCOTT, 
Att’y for Plaintiff. 


(Endorsed :) Filed Jau’y 19, 1886. Wm. H. Bradley, cl’k. 


168 And thereupon the court then and there denied the m 

tion to remand said cause to said circuit court of Cook county, 
Illinois ; to which decision and ruling of the court in denying the 
motion to remand said cause to said circuit court of Cook county 
the plaintiff, by his counsel, then and there excepted. 

And forasmuch as the matters and things aforesaid are not mat- 
ters of record the plaintiff, by his counsel, then and there prayed 
that this his bill of exceptions might be then and there and at the 
same time of said rulings, decisions, and denial of said motion as 
aforesaid signed, sealed, and settled by the court, which is accord- 
ingly here done. © 

And it is stipulated here in open court by counsel for the respect- 
ive parties that photographic copies of the maps and plats referred 


to, and also that printed or other proper copies of the said opinions 


and decisions of the Secretary of the Interior and Commissioner of 
the General Land Office, may be used by the clerk in making up 


transcript of this bill of exceptions in court in this cause, with the 


same effect as if copied by the clerk and incorporated in the tran- 
seript of this bill of exceptions in the usual manner. 
Given under my hand this 29th March, 1886. 
. + WALTER Q. GRESHAM, 
Circuit Judge. - 


Endorsed: Filed March 29, 1886, as of Feb’y 1, 1886. Wm. H. 
Bradley, clerk. 
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169 Afterwards, to wit, on the eighteenth day of January, 1887, 
there was filed in said clerk’s office a bond in said entitled 
cause; which said bond is in the words and figures following, to 
wit: 


Bond. 
Supreme Court of the United States. 


CHARLES H. MitrcHeLyi 
v8. In Ejectment. 
JABEZ G. SMALE et al. 


Know all men by these presents that we, Charles B. Shedd and 
Edward A. Shedd, of Chicago, Illinois, are held and firmly bound 
anto Jabez G. Smale, John [. Bennett, Frank I. Bennett, and Con- 
rad N. Jordan and each of them in the sum of five hundred dollars 
($500), to be paid to said Jabez G. Smale. John I. Bennett, Frank I. 
Bennett, and Conrad N. Jordan or either of them or their executors 
or administrators, respectively; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severally, 
and ourand each of our heirs,executors,and administrators, firmly 
by these presents. | 

Sealed with our seals. Dated this 13th dav of January, A. D. 
1887. : 

Whereas the above-named Charles H. Mitchell hath prosecuted 

writ of error to the Supreme Court of the United States to reverse 

the judgment rendered in the above-entitled action by the 
#0 circuit court of the United States for the northern district 
of Illinois: : 7 

Now, therefore, the condition of this obligation is such that if 
the above-named Charles H. Mitchell shall prosecute his said writ 
of error to effect and answer all costs which may be awarded or 
adjudged against him if he shall fail to make good his plea, then 
this obligation shall be void; otherwise to remain in full force and 
virtue. 

Given under our hands & seals this the 13th day of January, 


1887. 
CHARLES B. SHEDD. SEAL. 
EDWARD A. SHEEDD. [sBAL. 


Signed, sealed, & delivered in presence of— 
WM. PRESCOTT. 


Approved. 
H. W. BLODGETT, Judge. 


Endorsed: Filed Jan’y 18, 1887. Wm. H. Bradley, clerk. 


171 Norrsern District or [LLINOo!Is, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 

10—167 
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of all the proceedings had in said court in the cause wherein Charles 
H. Mitchell is the plaintiff and Jabez G. Smale, Jolin I. Bennett, 
Frank I. Bennett, and Conrad N. Jordan are the defendants, as the 
same appear from the files and records of said court now remaining 
in my custody and control. : 


Seal of Circuit Court 
U. S., Northern Dist. 
Illinois, 1855, 


In testimony whereof I have hereunto set 
my hand and affixed the seal of said court, 
at my office, in Chicago, in said district, this 
twenty-fourth day of September, 1887. 


WM. H. BRADLEY, Clerk. 


172 Uwnrrep Srates or AMERICA, ta 
Northern District of 1 Uinois, gg 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting: 


Because in the record and proceedings, as also in the rendition 
of a judgment in a plea which is before you, in said circuit court, 
between Charles H. Mitchell, plaintiff, and Jabez G. Smale, John I. 
Bennett, Frank I. Bennett, and Conrad N. Jordan, defendants, in an 
action of ejectment, a manifest error hath happened, to the great 
damage of the said Charles H, Mitchell, plaintiff, as by his complaint 
appears, and it being fit that the error, if any there has been, should 
be duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, you are hereby commanded, if judgment be given 
_ therein, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October, A. D. 1887, in the Supreme Court to be then and 
a held, that, the record and proceedings aforesaid being in- 

ted, the said Supreme Court may cause further to be done 
t erein to correct that error what of right and according to the law 
and custom of the United States should be done. 

- Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 

preme Court of the United States, this 
Seal of Circuit Court eleventh day of January, in the year of our 

U.8., Northern Dist. Lord one thousand eight hundred and 

Illinois, 1855. eighty-seven, and of the Independence of 

the United States the 111th year. 


WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States 
for the Northern District of Illinois. 


ia [Endorsed :] Supreme Court of the United States. Charles H. 
4 Mitchell vs. Jabez G. Smale eal. Writ of error. Copy deposited 
' for the defendants in error in the clerk’s office U. S., northern dis- 
_ trict of Illinois, Jan’y 11, 1887. 
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173. Uwirep Sratres oF AMERICA, 
Northern District of Illinois, 


To Jabez G. Smale, John J. Bennett, Frank I. Bennett, and Conrad 
N. Jordan, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, A. D. 1887, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Illinois, wherein Charles H. 
Mitchell is plaintiff in error and you, the said Jabez G. Smale, John 
I. Bennett, Frank [. Bennett, and Conrad N. Jordan, are defendants 
in error, to show cause, if any there be, why the errors mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Witness the Hon. H. W. Blodgett, judge, this eighteenth day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-seven. 


H. W. BLODGETT, Judge. 


173} | Endorsed :] Supreme Court of the United States. Charles 
H. Mitchell vs. Jabez G. Smale ef al. Citation to October 
term, A. D. 1887. 


Received a true copy of the within citation this 18th day of 
January, 1887, and acknowledge service ther-of without prejudice to 
move a dismissal of said writ of error in the Supreme Court. 

JOHN |. BENNETT, 
Ait’'y for Def’ts. 


174 In the Supreme Court of the United States, to the October 
Term, A. D. 18587. 


Cuarves H. Mircuect, Plaintiff in Error, ) 
v8. | 

Jabez G. SMALE, JoHn I. Bennett, FRANK I. Ben- } In Ejectment, 
nett, and Conrad N. Jordan, De‘eudants in | 
Error. J 


And now comes the said Charles H. Mitchell, by F. Denison, his 
attorney, and says that in the proceedings in the above-entitled cause 
there is manifest error, in this, to wit: 

First. The court erred in overruling the several motions of the 
plaintiff in error to remand said cause to the circuit court of Cook 
county, Illinois. 

Second. The court erred in admitting in evidence the testimony 
of the respective witnesses, Howard, Voday, Vilein, Cole, and 
Gaughan. 

Third. The court erred in permitting the defendants to to intro- 
duce in evidence upon the trial of said cause Defendants’ Exhibits 
4, 44, 5, 6, 7, 8, 9, 10, 11, 12, and 13, each and all thereof. 

Fourth. The court erred in rendering judgment for soussices for 
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the recovery of a part only of the lands claimed and described by 
aration and amended declaration in said ° 


plaintiff in and by his dec 
.* cause. 

e 176 Fifth. The court erred in finding and adjudging that the 
7 boundary of the lands of plaintiff in error were and are 
limited to and do not extend beyond the meander line (so called) 
of the original survey. 

Sixth. The court erred in not adjudging that the plaintiff was 
entitled to claim and recover all the land lying within the descrip- 
tion “southwest fractional quarter of fractional section 20,” as de- 
scribed in the patent to De Witt, regardless of acreage and the so- 
ealled meander line. 

Seventh. The court erred in not adjudging the plaintiff entitled 
to recover all the land deseribed in the third additional count in 
the amended declaration in said cause. * 

Eighth. The court erred in not adjuflging and finding the plain- 

tiff’s southerly boundary of said land to extend to at least the 
channel or natural depression, so called, and mentioned and referred 
to in the third clause of the special findings in this cause. 
* Ninth. The court erred in not adjudging the plaintiff’s easterly 
' and westerly boundary to extend to at least the waters mentioned 
and referred to in the ninth clause of the special findings in this 
cause. 

Tenth. The court erred in its judgment in this, that the descrip- 
tion of the land awarded and adjudged to plaintiff is indefinite, 

insufficient, and void. 
176 Eleventh. The judgment is contrary to the law and the 
evidence, and is otherwise insufficient and invalid. 

Twelfth. And because the special findings are contrary to law and 
the evidence. 

"And the said Charles H. Mitchell, plaintiff in error, prays that 
- the judgment may be reversed, annulled, and altogether held for 

- naught, and that such orders and judgment may be rendered as will 

remand and return said cause to the cirquit court of Cook county, 

~ Hlinois, and that said plaintiff in error may be restored to all things 
' which he has lost by reason of said judgment. . 


FRANKLIN DENISON, 
Aitorney for Charles H. Mitchell, Plaintiff in Error. 


a Endorsed on cover: N. Illinois C.C. U.S. No. 167. Charles H. 
* Mitehell, plaintiff in error, vs. Jabez G. Smale, John I. Bennett, 
> Frank I. Bennett, and Conrad N. Jordan. Filed October 10, 1887. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


CHARLES H. MITCHELL, 
Plaintiff in Error. 
vs, , 


JABEZ G. SMALE ert At., 
Defendants in Error. 
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ARGUMENT FOR PLAINTIFF IN ERROR. 


The property in controversy in this suit and for which 
the court below refused judgment for the plaintiff,is a 
portion of a ridge of land as shown substantially in the 
plat at page 36 of the transcript, embraced inthe fractional 
southwest quarter of fractional section 20, and including 
all of the land in that quarter section, as shown on the 
plat, except the tract bounded by red lines, at the. north 
or northeastern end of this ridge, and marked “ 4.52 ac.” 

The plaintiff in error was plaintiff below, and traces 
his title to Horatio B. DeWitt, to whom a patent was 
issued by the proper officers of the government on the . 
first of March, 1850, for the southwest fractional quarter 
of fractional section 20, in township 37, of range 15, in 


- eoursés and distances, and that, therefore, the line of 
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the district of lands subject to sale at Chicago, Illinois, 
containing four acres and fifty-three hundredths of an acre, 
according to the official plat of the survey of the said 
lands returned to.the General Land Office by the Sur- 
veyor General. That plat is found at page 30 of the tran- 
script. | 

This section was made fractional by the “ navigable 
lake” shown on the plat, which is partly divided by the 
ridge of land referred to, and its continuation, the west 
portion of the water being known as Hyde Lake and the 
eastern or larger portion, extending into the State of 
Indiana, as Wolf Lake. 

[n 1874, upon the theory that the waters of this lake 
had permanently receded ( 7rans. 48), the entire lake bed, 
and also the premises in controversy, and other lands, 
claimed to lie outside of the meander lines of the original 
survey, were surveyed again and platted, as appears by 
the map marked “ Exhibit 5,” at page 41 of the tran- 
script, and patents issued to various individuals, through 
whom the defendant traces his title. 

It is contended for plaintiff in error, that the patent 
to DeWitt conveyed and assured to him title to all the 
land lying in the southwest quarter of section 20, leaving 
nothing in that quarter section to pass by the junior 
patents. 

It is claimed for the plaintiff that, as the conveyance 
réferred to the plat which showed a navigable lake as one 
of the boundaries of the tract conveyed, the lake must be 
taken to be the boundary of this tract; and that there was 
_ in this patent a call for a natural object, the lake, which 
could only be answered by running the other lines of 
‘boundary to the lake; and that this call must control 
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meander could not be properly held to be a line of 
boundary. 

As the action below was ejectment, and no bill of 
exceptions containing the evidence is before the court, 
the facts of the case must be sought from the findings. 

It appears in this way ( 7rans. 33), that there has been 
no substantial change in the condition of the land and 
water since the time of the original surves;, so that there 
appears to be no question in the case, except that which 
arises on the construction of the patent to De Witt. 

If by that instrument and the reference in it to a plat 
showing a navigable lake as a boundary of the tract con- 
veyed, the patentee and his grantees are entitled to take 
to the lake as a boundary, then the judgment of the court 
below should be reversed. } 

If, on the contrary, the meander line, as ascertained 
for the purposes of this suit from the field notes of the 
original survey, ought to be taken as a boundary, then 
the judgment of the court below is right, and should be 
affirmed. | 

The substantial question of law in this case is also 
presented in the case of Hardin against Jordan, which is 
number 161 on the docket of this court; and in view of 
the wide range taken by the arguments filed in that case, 
it may not be improper to suggest some further considera- 
tions on the questions there elaborately discussed. 

If the plaintiff in error goes to the water, then, as a 
shore owner, he would seem to be entitled to the riparian 
rights incident to such ownership. 

The special findings showed the lake to be non- 
navigable in terms, but when the specific facts found are 
considered, as to the depth of the water, as shown by the 
field notes, and also the special findings, particularly the 
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Es _ title to the bed of the lake ought to be held upon consid- 
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fourth, fifth, sixth and seventh findings, by which it ap- 
pears that the lake is now susceptible of some sort of nav- 
igation, and that it is connected with Lake Michigan 
by a river of from five to fourteen feet in depth; that the 
bed of the lake is below the mean level of Lake Michigan, 
and that it never becomes entirely dry, it might be fairly 
argued, perhaps, that the lake is in fact navigable, to some 
extent, notwithstanding the general statement to the con- 
trary. If it is, however, in fact innavigable, the plat by 
which the plaintiff’s remote grantor bought from the gov- 
ernment showed a navigable lake, and, therefore, it is 
thought that it is not open to the government subsequently 
to treat the lake as non-navigable, and survey the bed 
thereof accordingly. 

It is thought, too, that if the patent to DeWitt is to 
be construed as granting title to a fractional section 
bounded by the lake, and that lake is to be treated as 
navigable in fact, then no right to the bed thereof was 
reserved in the government, and all proceedings under the 
survey in 1874, and patents issued upon that survey, are 
absolutely void. . 

If, on the other hand, the lake is to be treated as not 
navigable, then it is believed that the great weight of 
authority, both in England and this country, and the best 
reasoned cases, establish that the ownership of the bed 
of the lake follows the ownership of the shore, in so far, at 
least, as it may be included within the description by sec. 
tion or quarter section lines. If this is not to be taken as 
the law, it would still be contended that the right of a 
riparian owner, even upon a body of water not navigable, 
is a valuable vested right. not to be divested except by 
due process of law and upon compensation; and that the 


erations of public policy to be in the State, in virtue of its 
sovereignty, in the same way in which the State holds 
title to the bed of navigable waters within its borders. 

It will be perceived that there is here a substantial 
question of title between the grantees of the first patentee 
and the defendant as the ultimate grantee of those claim- 
ing by subsequent patents; and it is in this view that the 
suggestions and authorities touching all questions arising 
from this conflict of title are submitted in this argument. 


a 


[It has long been the rule in Illinois, as well as settled 
law in this court, that a meander line is not a boundary. 
The statute under which this patent was made provides 
distinctly, in the second paragraph of section 2, relating 
to the establishment of boundaries in fractional townships, 
“that in those portions of the fractional township where 
‘no such opposite corresponding corners have been, or 
“ can be, fixed, the said boundary lines shall be ascertained 
by running from the established corners due north or 


«ce 


south, or east and west lines, as the case may be, to 
“the water course Indian Boundary Line or other 
“ external boundary of such fractional townships.” Act of 
February 11, 1805, Land Laws, pt. 1, chap. 72, p. 119. 
Such water course is meandered, not for the purpose 
of establishing a restrictive line of boundary distinct from 
the body of water, but in order to ascertain the quantity 
of land in the fraction for the purpose of estimating the 
price to be paid, and in a general way to define the sinu- 
osities of the shore. Such lines are never regarded as 
boundary lines, and it is believed very few cases can be 
found where it has been judicially determined that they 


should be so treated. 
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The theory of the court below seems to have been, 
that between the meander line and the water, there was, 
at the time that line was surveyed, a considerable body of 
unsurveyed land; and that the patent under which 
plaintiff claims, must be construed as embracing only so 
much of the land in the quarter section as would be in- 
cluded within the meander line, and the other lines of 
boundary of such quarter section, leaving title to the land 
between that line and the lake in the government, thus 
permitting the grantee to take only the number of acres 
specified in the patent. 

It is not perceived that there is anything in the 
record of this case to show any intention to except this 
land from the operation of that grant. The rule in this 
court is, that there is a conclusive presumption of law 
that there is no land thus reserved, unless there be some- 
thing in the grant to clearly show such an intention. 
That is also tiie well settled rule in Illinois. 

It is true, in the field notes, that the meander line is 
alleged to be run along the margin of the lake, but this 
could not be rightly held to restrict the grant as evidenced 
by the patent and the plat, to which it refers, and indeed 
it is quite consistent with the plat. 

It is not the case where the grantor conveys to the 
bank ofa strea'n, reserving to himself the bed thereof. It 
should rather be construed as a conveyance of land bor- 


dering on a body of water, thereby conferring on the . 


grantee, ownership to the shore, and whatever incidents 
attach to that ownership. Whether, in addition, title to 
land under water passes is discussed hereafter. Indeed, 
all meander lines must clearly be shown in the field notes 
to be run along the margin of streams and other bodies 


of water meandered. 


a < if % 4 $ ’ é " h, 4 Ww 
Fn Be Hi hs ae a ae - . * a4 eit. eee e a ee ae 
a gE ee Ty el Ee EE, 

en, aed a aie ci ae ay on hilt ee fx pee oe ee, 


| 
: 
H 
: 
t 


a nee eet eee ey 


7 


The earliest case in Illinois is: 
Middleton v. Pritchard, 3% Scam. 510. 


This was a case dealing with a grant of land on 
the Mississippi river, and not necessarily, therefore, an 
authority as to the extent of the riparian rights of an 
owner of the bank of a lake; but it is a clear authority as 
to when the grant goes to the water. The court observed 


in that case: 


“It is denied that this land is bounded upon the 
river. We think there can be no question on that point. 
“ The fact appears so clear. There is no line upon the 
maps or plats, nor any direction--in the field notes, nor 
any other visible monument to define and designate the 
“southern boundary of the tract. It is true, the field 
“notes of the meandering of the front of this tract speak 
of it as the southerly boundary. But as I before 
remarked, the meandering is ‘for the purpose of ascer- 
“taining the quantity of land. Should it be incorrect, 
“ still it would not entitle the party to a resurvey and new 
estimate. It is sold more or less. If there be more, 
“the purchaser gets it; if it be less, he loses it. This, 


- 
. 


therefore, cannot control.” 


The action was trespass guare clausum. The locus 
in yuo Was a small island or peninsular in the river which 
was Claimed to be beyond the lines of the government 
survey under which the plaintiff's lessor had acquired 
title. 


This case has been consistently followed in numerous 
adjudications by the same court. 
Lovingston et al. v. St. Clair Co., 64 Ill. 56. 
Canal Trustees v. Haven, § Gil. 548. 
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The opinion in the latter case was written by Mr. Jus- 
tice Trumbull, and he ruled distinctly that the meander 
lines not shown on the plat by which the grant was made, 
defining and limiting the land granted, could not be con- 
sidered as a boundary, but that a water course was the true 
boundary. 

The same ruling is found in 

Houck v. Yates, 82 Ill. 179. 


The court observed: 
“ But the plat, showing the river as the boundary of 
“ appellee's purchase, and the additional fact that the strip 
“ of land between the meander line and the river was not 
“ surveyed or platted, would seem to leave no room for 
“ doubt that the river was intended for the southern bound- 
“ ary of appellee’s land.” 
To the same effect is 
Brooklyn v. Smith, 104 Ill. 429. 
Fuller v. Paupain, 124 Ill. 542. 


The latter case turned wholly on the question of 
whether the meandered line was a boundary, and decided 
that such a line would not be so regarded, where it was 
not shown onthe plat by which the conveyance was made. 
In this case, as in the case now before the court, the land 
in controversy was never surveyed or platted; that is to 
say, it was between a meander line and the water, and, 
therefore, not included within any lands actually surveyed, 
and that is the fact in this case. 

In another case the court held, where a conveyance 
was made according to a map or plat, that the plat was as 
much a part of the description as if it were drawn in the 
description, and as this showed the Desplaines river as 
a boundary, there being but-a single line indicating the 
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river line, that the river was the boundary, and the grant 
one to the middle of the stream 

The court observed: 

“The river being the boundary line, it was a fixed 


monument on that side and all the inquiry into the dis- 


“e 


tance from the starting point, which is also a fixed mon- 


“es 


ument, to the river, and from the river to other points 


s 


indicated in the description, is unimportant, for no rule 


és 


of law is better settled, than in such cases fixed monu- 


“sé ’ 


ments always control courses and distances.’ 


Piper v. Connelly, 108 Ill. 646. 


The comments on this case in alater case show clearly 
when aconveyance bounding property on a river may be 
so construed as to limit the owner's right to the bank of 
the stream. But in that case it is distinctly held that 
where a conveyance is bounded by a road or a river, 
either in terms or by reference to a plat, that the grantee 
takes to the middle of the stream, and a fortiori must he 
be held to go to the water. 

People v. Madison Co., [25 Ill. 9, 24-5. 


In this case the meandered line was a purely imagi- 
nary mathematical line. It was not marked nor located 
by monuments of any kind, neither staked nor blazed on 
the trees, which counsel for defendant is at some pains 
to demonstrate were abundant at this point. Indeed, a 
case could not well be imagined to which the general 
principle that a line of meander is not, and ought not 
to be a boundary is more clearly applicable than the 
case before the court. Nor was there ever a record 
more absolutely barren of facts and circumstances on this 
question suggestive of the propriety of any deviation 


1O 


from the genera! rule. Learned counsel, in order to 
break the force of these decisions which commenced with 
the beginning of jurisprudence in Illinois, and have con- 
tinued in an unbroken line, and with entire consistency 
up to the present time, cites several cases from Nebraska, 
the decision of Mr. Justice Miller, in a Wisconsin case, 
which is hereafter alluded to, and one lowa case, in which 
it was held that where a bayou of the Missouri was mean- 
andered instead of the river itself, that, and not the river, 
was the boundary. If the decisions of the Supreme Court 
of Illinois, settling a question touching title to lands within 
her borders are not regarded as necessarily controlling, 
they are fully supported by the great weight of authority 
elsewhere, and entirely accord with the decision of this 
court. | 

In another case it was held, where the government 
patented lands bounded by the Chicago river, that the 
grantees became the owners of the water and the soil to 
the center of. the stream. 

Chicago v. Luflin, 49 Ill. 172. 


The rule is equally well settled in favor of the 
plaintiff in error in this court. 
Fonesv. Fohnston, 18 How. 150. 


This case does not deal particularly with the question 
of whether a meander line is a boundary, but holds that 
where a call for a boundary was a lake, the grant would 
go tothe water. In a later case this court established that, 
in ascertaining the boundaries of surveys or patents, the 
universal rule is this: That whenever natural or perma- 
nent objects are embraced in the calls of either, these have 
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absolute control, and both course and distance must yield 
to their influences. 
Brown v. Huger, 21 How. 305-318—320-1. 


The court therefore held that where a line is described 
as running in a certain direction to a river, and thence up 
or down with the river, those words imply that the line is 
to follow the river, and not to be run by courses and 
distances. 

The same general principle was applied in the lead- 
ing case of 

Fones v. Soulard, 24 How. 41., 


and the precise question was adjudicated in the case of 
Railroad Co. v. Schurmeier, 7 Wal. 272. 


The same doctrine is laid down in a later case, 
affirming the same case in Illinois. 
St. Claire Co. v. Lovingston, 23 Wall. 46. 


There this court held that where a survey and 
patent showed the river to be one of the boundaries of 
the tract, “it is a legal deduction that there is no vacant 
“land left for appropriation between the river and the 
‘ river boundary of suchtract,’ (p. 63). Numerous cases 
to this effect are cited, establishing that a natural object 
must be taken to be the boundary, and that courses and 
distances cannot prevail. 

The exact question at issue seems also to be deter- 
mined by the recent case in this court. 

Fefferis v. East Omaha Land Co., 134 U.S. 
178. 


In that case it was distinctly ruled that a meander 
line was not a boundary, and that where a plat is referred 


12 
to in a patent, showing a river as the northern boundary 
of the fractional section and lot therein, that the river 
must be taken to be the boundary of that lot on the 
north. This case was heard by Mr. Justice Brewer, at 
that time judge of the Circuit Court for the Eighth Cir- 
cuit. He at first reached a different conclusion from that 
announced by this court, but on re-hearing, announced 
views which were consistent with those held by this court. 

In arriving at the opinion first announced, it appears 
that the learned justice was influenced somewhat by the 
opinion of Mr. Justice Miller, announced at the circuit in 
the case of 

Granger v. Swart, 1 Woolw. 88. 


In that case views were laid down which are, probably, 
inconsistent with the position of the plaintiff in error in 
this case, and also with the views of this court as an- 
nounced in the cases cited. 

There are a few other cases found in some State 
courts holding a similar doctrine, already referred to, but 
itis not believed that if is necessary to comment particu- 
larly upon them, as they are obviously inconsistent with 
the law of Illinois, and the settled rule adopted by this 
court. Nor, although the decision in Granger v. Swart 
carries the weight which naturally attaches to all opinions 
of the great judge who decided it, can it seriously militate 
against the long line of authorities, which establish on un- 
assailable grounds, the position here contended for. 

It is believed that this rule is not only abundantly 
warranted by authority, but also that it rests upon sound 
reason and just notions of correct governmental policy. It 
would seem to seriously threaten the stability of titles to 
land upon water courses, if, upon the suggestion that the 
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meandered lines run for the purpose of showing these 
waters on the plats, and of ascertaining the quantity of 
land in fractional sections, failed to include the full quan- 
tity of land in such fractions, the ministerial officers of the 
government could be permitted to have a new survey 
made, and the land thus surveyed sold so as to cut off 
rights, riparian and otherwise, which the holder of the 
first patent might suppose to be vested in himself; and 
that no good reason can be urged why a grant by the 
government according to a plat showing water as a bound- 
ary, should not go to the water, irrespective of courses 
and distances, as must be conceded to be the rule applica- 
ble to grants by individuals. 

It is not contended that in-case of grave mistake a 
court of equity would be powerless-when appealed to by 
the United States, and the proper parties were brought 
before it to revise such errors and cause a resurvey to be 
made. Such cases may possibly be presented, though 
when they are this court would tindoubtedly act with great 
caution and circumspection in vacating the solemn instru- 
ments by which the nation assures to purchasers their 
legal titles 

No such question is presented in this case, but 
simply the question whether in an action at law, and 
collaterally, these instruments can be thus assailed and 
overturned. The rule should be more rigidly applied to 
grants by the government, when thus called in question, 
than to those made by individuals, as it is, as this court 
has often declared, of the highest importance that the 
validity and stability of grants by the government should 
not be lightly assailed, nor readily called in question upon 
inadequate grounds. 

It is submitted that upon this controlling question in 
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the case, the judgment complained of is erroneous, and 


inconsistent with the decisions of this court, and of the 
Supreme Court of Illinois, already cited. This being a 
question touching the title to realty, it is believed that this 


court would follow the decisions of the Supreme Court of 
Illinois on the subject, as laying down arule of property 
for that State. 

Barney v. Keokuk, 94 U.S. 224. 


This question is not, however, at all material, as the 
decisions of this court are explicit and conclusive upon it. 
The general rule is settled by numerous authorities 
that a meander line is not a boundary. 
Kraut v. Crawford, 18 lowa, 549-553. 


The language of the opinion in that case is so clear 
on the exact point in contoversy here, that a quotation 
from it seems very pertinent. 

“ The plaintiff's theory seems to be, that the defendant 
“is only entitled to the quantity of land called for in the 


“ patent and shown on the plat; that the yrant is limited 


“to the meander line. This is an error. The grantee 
“ gets all down to the river, be it more or less. The land is . 
“ meandered chiefly to obtain the quantity, and the meander . 
“ine is not a line of boundary. As above remarked, the | 
“ government plat shows defendant’s land to abut upon 

“ and to be made fractional by the water course, and the 

“grant of it by the government will at least extend to the . 


“ water, So as to give the grantee, under all circumstances, 
“the full benefit of the river front. Once a riparian pro- 
“ priector, always so, because accretions, or newly-formed 
‘ “ground, belong to such proprietor, jure gentium, and 
“ because the government cannot afterward grant such 


“ accretions of newly-formed ground to another.’ 
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Again, 
“ If the /ocus in guo was in existence when the land was 
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surveyed and sold by the United States, it not being re- 


served, and the official plat showing the tract now owned 


“ 


by the defendantto extend to the river, no right to or over 


“a 


any of the ground could subsequently be sold Ly the gov- 
“ ernment, nor acquired by the plaintiff, not even though 
“the locus in quo be situated between the river and the 
‘ meander line of the original survey.”’ 

Ross v. Faust, §4 Ind. 473. 

St. Paul Railroad v. First Div. Railroad, 26 

Minn. 31. 
Menasha Co. v. Lawson; 70 Wis. 600. 


Clute v. Fisher, 65 Mich. 48. 


The citation of cases holding this proposition might 
be greatly extended, but those have been selected which 
seem in their facts and language to be most clearly appli- 
cable to this case. It is submitted that the DeWitt patent 
conveyed all the land in the quarter section, leaving 
nothing whatever for the junior patents to operate on. 


II. 

As to the ownership of the bed of the lake, it may be 
observed that it has been said in Illinois ( 7rustees of 
Schools v. Schroll, 120 Ill 509) that a grant of land 
bounded by a natural lake or pond extends only to the 
water's edge. The court also observed that the proof did 
not show whether the lake was in fact navigable. Those 
observations were made in a case which clearly did not 
call for them, because the court distinctly held that it 
did not appear by the record that the grantin controversy 
was bounded on the lake, and for the reason that the 


‘ 


‘contained no 


patent deed, in the language of the court, 
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intimation that the land conveyed bordered on a lake or 
stream.” And again, as “ No data is given from which 
we can determine the width or depth of any lot,” that the 
parties claiming the bed of the lake were not in this case 


shown to be the owners of the shore. 


Earlier decisions fully commented on in the brief 
filed for the plaintiff in error, in Harding against Fordan, 
show a strong tendency in the same court to hold the con- 


trary view. 


Thus, in Beckman v. Kramer, 43 lll. 447, the plaint- 
iff showing title to land bordering on a lake was held to 
have an exclusive right of fishery, unless restricted by 
local law or well established usage; and it seems to be 
intimated in Washington Ice Co. v. Shortall, 101 Mil. 46, 
although that was a case brought bya riparian proprietor for 
damages for removing ice from the bed of the river, that by 
the common law, as held in Illinois, only arms of the sea 
and streams where the tide ebbs and flows could be 
regarded as navigable, so as to limit the shore owner to 


the water line. 


It is true, as to Lake Michigan, it is held (Seaman v. 
Smith, 24 Ill. 521), that the shore owner stops at the 
usual stage of water; but the same considerations which 
sustain the propriety of such a rule as to land bordering 
on the sea, are clearly applicableto these great inland seas. 

City of Chicago v. Illinois Central, 33 Fed. 
R. 730. 


In Michigan the question has been very fully dis- 
cussed, and the rule is there well settled by a long series 


of cases, that the riparian owner of an inland lake takes — 
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to the bed of the lake, within the lines of his grant, if pro- 


iected. 


Rice v. Ruddiman, 10 Mich. 125. 
Pere Marquette Boom Co. v. Adams, 44 Mich. 


403. 
Clute v. Fisher, 65 Mich. 448. (Already 
cited.) 


In the latter case it is held that the rule is applicable 
both to navigable fresh water and to small inland lakes, 
whether navigable or not. 

Also in Lembeck v. Nye, 24 N. E. Rep. 686, a decis- 
ion of the Supreme Court of Ohio, and in numerous cases 
in Indiana. : 

Ridgway v. Ludlow, 58 Ind. 248. 
Edward v. Ogle, 76 Ind. 302. 


And expressly in 
Stoner v. Rice, 121 Ind. 51, 


as to land bordering on Wolf lake. 

These cases do not seem to be based at all on the 
question of the navigability or innavigability of the lakes, 
title to the bed of which they determine. 

The case of Clute v. Fisher, in Michigan, already 
cited, and the list of cases cited from Indiana, distinctly 
hold that a division of the bed of the lake is to be made in 
accordance with the lines of the grant, in this case the 
quarter section line. The Ohio case seems to hold the 
contrary view. 

Menasha Co. v. Lawson, 70 Wis. 600, already cited, 
indicates that the boundary should fall on the lines of the 
grant as projected into the water. 

Questions as to the ownership of the bed of inland 
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lakes is exhaustively examined in a recent case in New 
York, Smith v. City of Rochester, 92 N. Y. 463. 
and the right of the owner of the shore to the bed 
of the lake fully established. It is not necessary, there- 
fore, to examine earlier cases in the same jurisdiction cited 
by counsel for defendant to establish the contrary. 

The same rule is laid down in England. 

Bristow v. Cormican, Law Rep. vol. 3, part second, 
641, a decision of the House of Lords. 

In Wisconsin the contrnry rule scems to obtain, as it 
does also in Massachusctts, not on common law principles, 
but under the local law of that State. 

Hitttings v. Eames, 121 Mass., 139. 


It is submitted, however, that so far as lakes not 
navigable are concerned, every consideration of public 
policy and legal analogy would require that the shore 
owner should be held to take title to the bed of the lake. 

It is thought that, in this gase, where the grant was 
of a fractional quarter section, the grantee should be held 
entitled to s» much of the lake as would be included with- 
in the quarter section lines, if projected. In other cases a 
different rule might be applicable. But where a purchaser 
acquires land on a lake, though not navigable, and thus 
becomes entitled to some measure of riparian right, as 
for instance, to use the water for domestic purposes, the 
right. of accretion, an important and valuable right, to the 
similar right to acquire land by reliction, a right which is 
fully recognized in States which deny the title of the shore 


. owner to the bed of the lake (Boorman v. Sunnuchs, 42 


Wis. 243), and possibly some other riparian rights, it 
| be a most unjust rule which should assume that 
overnment in patenting such shore lands, had re- 
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served the bed of the lake, to be again surveyed and sold 
to other purchasers who might thus become entitled to 
it and utterly destroy the riparian rights of the shore 
owners. Accordingly it is held that the right of a riparian 
owner toaccess and use of the water accretion, and reliction 
is the same where he has bought on a meandered lake, 
whether the lake be, in fact, navigable or not. Boor- 
manv. Sunnuchs, just cited. It would very much surprise 
many of the owners of homes on small inland lakes, scattered 
throughout the Northwest, which are innavigable just as 
strictly as is Wolf Lake, andin fact much more so, to find that 
the government had patented the bed of these lakes to other 
parties, who had thus acquired a right to monopolize them 
for the purposes of trade and manufactures. It is not 
known that this has been generally attempted, or believed 
to be practicable, and there would be much reason in 
holding, if the title of the lake bed does not go with the 
grant of the shore, that should it be remitted to the con- 
trol and administration of the various States by analogy, 
on the principle which makes them successors of the right 
of sovereignty, jus regalis, by which the general govern- 
ment held the bed of navigable waters in new States prior 
to their admission into the Union. This seems to be the 
rule in Massachusetts. 

‘Another most important and valuable right in this 
case is the right to improve the navigability of the lake, 
connected as it is with Lake Michigan, and this it is which 
gives its great prospective value to the property in con- 
troversy. Here Is a Jake with a sandy bottom, in the 
region near Lake Calumet, for the improvement of which 
latter lake apprepriations have been made by Congress, 
having already a considerable depth of water, and con- 
nected with Lake Michigan by a deep river. There can 
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be no doubt whatever that the right of a riparian owner 
on such a lake is essentially the same in character as in a 
lake navigable in fact, as indeed, is he!d in the Wisconsin ’ | 
case. And in this case, with the obvious possibilities of 
making the lake navigable to the commerce of the great : 
lakes, that right is in all essentials identical with riparian 
right on a navigable lake. 


IIf. ‘ 


Wolf Lake was shown on the plat by which plaintiff's 
remote grantor purchased, as a navigable lake; and it is 
thought that the subsequent grantees from the govern- 
ment can not now claim title to the bed of the lake, even . 


if it were the subject of grant if the lake were in fact not t. 
navigable, by proving that the lake is unnavigable. 


It is contended that the government is bound by this : 
plat. It has been held that the government having sold 
by erroneous survey, was bound by it, and that the officers 
of the land office could not, on discovering the error, 


patent the land so conveyed and occupied by the grantee, . 


—ely 


to a subsequent purchaser. 
Lindsey v. Hawes, 2 Black, 564. 


So it has been heid by this court that when the officers 
of the land department decide controverted questions of 


fact, in the absence of fraud, imposition and mistake, their 


decision is final and not examinable by the courts. 
Fohnson v. Towsley, 13 Wal. 72. 
Andina idanieet case this court has held where a 
atc n' ‘was issued by the government to Missouri, grant- 
peewe lands, duly selected by the Secretary of the 
or, that it could not be impeached in an action at 
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law, by showing that the lands which it conveyed were 
not in fact swamp, and overflowed. | 
French v. Fyan, 93 U.S. 169. 
A similar case is: 
Erhardt v. Hogaboom, 115 U.S. 67. 


In the latter case it was held that it was the duty of 
the land department, and of the Secretary of the Interior 
as its head, to determine whether land patented to a 
settler is of a class subject to settlement under the pre- 
emption laws, and his judgment as to this is not open to 
contestin an action at law. Therefore, the court declined 
to permit parol testimony to be received tending to show 
that the lands patented under the preémption laws were 
swamp and overflowed. 

Again, in a later case, the court reaffirmed the doc- 
trine of French v. Fyan, and held that the identification 
by the Secretary of the Interior of lands as swamp and 
overflowed, and, therefore, passing under the act of Sep- 
tember 28, 1850, granting swamp lands to Arkansas, and 
other States, was conclusive against collateral attack. 

Wright v. Roseberry, 121 U.S. 488. 


The same doctrine is held in Steele v. Smelting Co., 
106 U. S. 447, as to mineral claims. 

It is thought that there is strict analogy between 
these cases and this case. Ownership of land ona navi- 
gable lake carries with it certain vested riparian rights. 
It is held that the States hold title to the navigable waters 


and the soils under them, in right of their sovereignty. 


Martin v. Waddell, 16 Peters, 367. 
Munford v. Wardell, 6 Wal. 428. 
Pollard's Lessee v. Hagan, 3 How. 312. 


va 
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And the States admitted after the Revolution hold 
title to the bed of navigable waters in the same way as do 
the original States. | 

Weber v. Harbor Comurs., 18 Wal. 357. 


Riparian right on a navigable body of water is a 
vested right which can not be destroyed except upon com- 
pensation, 

Yates v. Milwaukee, 10 Wal. 497. 


It is held in New Jersey that the State could not fill 
in nor authorize others to fill in lots under water in front 
of any shore owner, and thus deprive him of access to them, 
and it was said: 

“ That if the State grants this land for private pur- 
“poses, it loses its regalia and sovereignty. And the 
“ grantee would have no right to convert and change the 
“nature of the soil to such purposes as would materially 
“ injure the rights of adjoining riparian owners.” 

Keyport v. Steamboat Trans. Co., 18 N. J. 
Eq. 13. 

Martin v. Waddell, and Smith v. Rochester, 
g2 N. Y. 463-484. 


But, however this may be, and whatever right the 
State might have to control the disposition of the bed of 
this lake by legislation, if it were navigable, certainly 
junior patentees from the general government would have 
no right to invade its waters and exclude the shore owner 
from his vested and riparian right. 

It is not denied that, under the principles laid down 
by Mr. Justice Bradley, in 

Stockton v. Baltimore & New York R. R., 
32 Fed. Rep. 9, 
Congress, under its power to regulate commerce, might 


—_ 


 \ 


> 
~~ ——— 3 — 


the lake which commended themselves to legislative dis- 
cretion. But that isa far different proposition from say- 
ing that the ministerial officers of the land department 
may, after a patent vesting in the grantee a valuable ripa- 
rian right, proceed to patent the bed of the lake, which 
they have themselves formerly determined to be navigable, 
to other parties, and thus destroy a vested right of property. 

It is not convenient, and would not tend at all to the 
stability of titles, which ought to be effectually and per- 
manently assured by an instrument of the solemnity and 
dignity of a patent from the government, to permit inquiry 
in every case as to the physical character of the land con- 
veyed by the patent, when that is a matter which has 
been officially ascertained and promulgated by the officers 
of the land department. If the government, through its 
proper Officers, patents land as swamp and overflowed, in a 
collateral proceeding, the physical character of such land 
should not be open to investigation. So in mineral 
claims, and so if government lands are granted as border- 
ing upon a navigable lake it ought not to be open to 
those claiming under junior patents to deny that the 
lake was in fact navigable, and to predicate rights as 
against those claiming under the older patents upon this 
proposition. 

Cragin v. Powell, 128 U.S. 691. 


It is true, as has been pointed out by Mr. Justice 
Gray, with usual accuracy (Commonwealthv. Vincent, 108 
Mass. 441), that there is some ambiguity in the use of the 
term navigable, and that the Supreme Court of Illinois has 
definitely settled the proposition, that public waters of this 
State are not to be deemed navigable in the sense of the 


make any dispositions in aid of that object of the bed of 
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common law, because they are not subject to the ebb and 
flow of the tide. But it is also true, that the decisions of that 
court settle that the ownership of the bed of Lake Michi- 


* 
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gan,inso far as within the State of Illinois, is in the State; 
and if it is taken to be settled in the same court that the 
ownership of the bed of inland lakes is not in the shore 
owner, then, by analogy, and most undoubtedly where 


such lakes are to beregarded as navigable, the title to the 
land under them ought to be held to be in the State, upon 
‘ the same trusts and forthe same public use as those which 
mark its holding of the bed of a great lake like Lake 
Michigan. 
To adopt any other rule than that contended for, as : 


to the effect of marking this lake as a navigable lake on the 
plat, would seem to lead to endless confusion, it being a : 
question of fact to be determined in each case by varying 
testinrony, which part of the bed should be held to be sub- 
ject to private ownership, and which owned by the State. 

It would not be just to those who had bought on the 
faith of the representation contained in this plat that their 4 
right to go to the edge of the water should be subject to 
such hazard. 

Title to the bed of this lake must rest somewhere. 
By, surveying and treating it as navigable, the government 
has disclaimed title. If it be considered that under the 
rule in Illinois, it does not pass to the riparian owner, it. 
should then be held to rest in the State, in virtue of its i 
sovereignty. . ; 

[tis thought that, in any event, the DeWitt title goes 
to the water, and that the defendant shows no title nor 
interest whatever, either in the land granted by the DeWitt 
patent, nor to the bed of the lake. 

And it is especially to be noted that the findings 
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emphatically negative the assumption on which all the 
junior, patents were issued, namely, that the waters of the 
lake had,in 1874, permanently receded. These patents 
are absolutely void and inoperative to confer any rights 
whatever on defendant. 

IV. 

If the court should be of opinion that the first patent 
conveyed to the lake, then clearly the second patents are 
as to the premises in controversy wholly void, and the 
decisions of the officers of the land office, relied upon by 
the defendant a nullity. 

Grantham v. Atkins, 63 Ul. 356. 
Gilmore v. Sapp, 100 Ill. 297. 

Stoddard v. Chambers, 2 How. 284. 
Morton v. Nebraska, 21 Wal. 660-674-5, 
Polk's Lessee v. Wendal, 9 Cr. 87. 
Minter et al. v. Crommelin, 18 How. 87. 
Moore v. Robbins, 96 U.S. §30. 

7. S20. eee, 214 U: S. S92: 
Smelting Co. v. Kemp, 104 U. S. 636. 
Doolan v. Carr, 125 U.S. 618. 


These cases are so clear and explicit on this point 
that discussion would seem unnecessary. But the very 
learned and able counsel for defendant has argued at great 
length, and cited many cases, including some of the fore- 
going, to establish that the decision of the commis- 
sioner of the general land office, and of the Secre- 
tary of the Interior on the appeal of DeWitt are a 
bar to the prosecution of this suit by plaintiff.. It 
appears that the officers of the land office having, 
without notice to DeWitt, and on proofs shown in this case 
to be false, surveyed and patented in 1874, land already 


26 


conveyed by his patent; when he afterwards appeared be- 
fore them, held that as they had already wholly disre- 
garded his rights, they could not then recognize them in 
any way. 

And that is the precise ground upon which they pro- 
ceeded, as appears by the decision of the Secretary, Mr. 
Schurz (7rans. 48). 

The theory on which the survey of 1874 was ordered 
is stated at page 60 in the opinion of Mr. Williamson, 
then commissioner, as follows: 

“On receipt of the application referred to survey was 


made by direction of this office and approved as that of 


the bed of a lake covered with navigable water at the 


Lhd 


time of the original survey, segregated from the sur- 


veyed public lands by the meandered lines of that 


survey, and consequently excluded from the operation 


“ 


of laws granting and providing for the disposal of public 


lands while so designated a body of navigable water and 


oe 


as lands which had come into existence subsequent to 
“ the original survey of the lake and adjacent lands.”’ 
There is not the slightest pretense that there is any 
truth whatever in this, and the findings expressly negative 
any such idea. Indeed, learned counsel for detendant, 
whose investigations — geographical, topographical and 
hygrometrical —touching these premises, appear to be 
thorough and exhaustive (Brief, pp. 1-76), concedes that 
the commissioner. was in error in this point (Brief 29); 
an error to which the affidavits of Mrs. Condit, the patentee 
under whom defendant claims, and her associates, may 
have somewhat contributed ( 7rauscript, 60). 
But if this were not so the result would be not differ- 
ent. The question whether the officers of the land 
department proceeded on notice to DeWitt is wholly 
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immaterial. Their jurisdiction over the subject matter was 
entirely lacking. Ina general way it is their duty to ad- 
minister upon the public lands of the government. They 
have no general authorityto sit as courts and try title to all 
lands which may have been originally acquired by patent. 
If the DeWitt patent passed title to the premises in con- 
troversy the grantee thereby acquired an absolute indefea- 
sible estate therein, which was as unassailable before the 
officers of the land department as title to any property, 
real or personal, whether originally traced to government 
or not. | 

The cqurts are open to try issues of this character, 
and itis a suggestion repugnant to the spirit of American 
institutions and inconsistent with the- just distribution of 
governmental powers, to say that these judicial functions 
of the highest importance are cast upon officers whose 
duties are essentially executive and ministerial. Indeed, 
the etymological signification of the word jurisdiction is 
here suggestive. It is a declaration of the law, and, as 
such, to be promulgated by the courts. The construction 
of the DeWitt patent, in so far as the premises herein 
involved are concerned, depends purely on a question 
of law, and upon such a question the Department of the 
Interior, a bureau of the executive, must yield to the 
judicial branch, and listen to the exposition of this court, 
the final repository of this, the third great co-ordinate 
governmental power. 

One of the earliest cases in this court touching 
the question is Polk's Lessee v. Wendal, supra, where 
it was héld that eauity was the proper tribunal in 
which to assail a patent, but that where the State had 
no title to the thing granted, then the patent was void, 
aud might be so held in an action at law. 
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[The same doctrine was emphatically announced in 
Stoddard v. Chambers, and again in Minter v. Crommelin. 
In all these cases the officers of the land department had 
acted as they did in this case in ordering the survey of 
1874, but not so far as appears upon notice and con- 
test between rival claimants; and the case of Martin v. 
Nebraska approves these cases and declares a second 


patent to be void. 


The exact point at issue was decided in Moore v. 
Robbins, and the law on this question definitely settled 
in a profound, lucid and philosophical opinion by the late 
Mr. Justice Miller. 


In that case Moore bought land at public sale 
in Illinois. Bunn claimed a prior preémption right. 
The local land officers decided in favor of Bunn. Moore 
appealed. The commissioners decided in his favor. A 
patent was issued to him and afterwards Bunn appealed 
to the Secretary of the Interior who decided in his favor. 
The Supreme Court of Illinois held this decision con- 


> 
clusive on Moore, but this court decided otherwise and 


reversed the judgment appealed from. This court then 
Said: 
“ With the title passes away all authority or control 
“ of the executive department over the land, and over the 
“ title which it has conveyed. It would be as reasonable 
“to hold that any private owner of land who has conveyed 
“ it to.another can, of his own volition, recall, cancel or 
“ annul the instrument which he has made and delivered. 
_ “If fraud, mistake, error, or wrong has been,done, the 
i “ courts of justice present the only remedy. These courts 
_“ are as open to the United States to sue for the cancella- 
“tion of the deed or reconveyance of the land as to indi- 
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‘ viduals; and if the government is the party injured, this 
“is the proper course” (p. 533). 

Again, referring to the power of the Secretary of 
the Interior after patent, it is said: “He is absolutely 
‘ without authority. If this were not so, the titles derived 
from the United States, instead of being the safe and 


assured evidences of ownership which thev are generally 


supposed to be, would be always subject to the fluc- 
tuating, and in many cases unreliable, action of the land 
office. No man could buy of the grantee with safety, 
because he could only convey subject to the right of the 
officers of the government to annul his title. If sucha 
' power exists, when does it cease? There is no statute 
of limitations against the government; and if this right 
to reconsider and annul a patent after it has 2nce become 
perfect exists in the executive department, it can be 
exercised at any time, however remote It is needless 


to pursue the subject further. The existence of any such 


“a 


power in the land department is utterly inconsistent with 


the universal principle on which the right of private 
“ property is founded” (pages 533-4). 
The cases are parallel, and here as there the action 


of the land:officers is utterly void. 
The whole question was fully examined, and the same 
conclusion reached in 
Smelting Co. v. Kemp, 104 U.S. 636. 


Mr. Justice FIELD stated the rule perspicuously ana 
accurately thus: 

“On the other hand, the patent may be collaterally 
“impeached in any action, and its operation as a con- 
“veyance defeated by showing that the department had 
“no jurisdiction to dispose of the lands; that is, that the 
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“law did not provide for seliing them, or that they had 
“been reserved from sale, or dedicated to special pur- 
“ poses, or had been previously transferred to others. In 
“ establishing any of these particulars the judg nent of the 
“department upon matters properly before it is not as- 
“ sailed, nor is the regularity of its proceedings called into 
“ question; but its authority to act at allis denied, and 
“ shown never to have existed " (p. 647). 

‘It is not deemed necessary to comment on the other 
cases. They are consistent, and afford no support what- 
ever, to defendants contention. It is conceded by plaintiff 
that if the government might lawfully patent the lands in 
controversy at the time the second patents were issued, 
they could not be assailed in this action, though based ap- 
parently on gross fraud and perjury—the remedy would 
be in equity. But, if at that time, title to this property 
had passed to DeWitt, then these subsequent patents are 
absolutely void, and the decisions ef tne officers of the 
land department against the senior patent were rendered 
in proceedings strictly coram non judice, and are wholly 
void. 

The case of Cragin v. Powell, 128 U.S. 691, cited 
by counsel, is not inconsistent with other cases, and, indeed, 
is an authority of no little weight in favor of sustaining the 
position of the plaintiff, that the government is bound by 
the survey, and by the representation on the plat, that the 
lake was a navigable lake; but, onthe point immediately 
under examination, Mr. Justice LAMAR observed that it 
was settled 

“ That the power to make and co-rect surveys of the 
“ public lands belongs to the political department of the 
“ government; and that wd/st the lands are subject to the 
“ supervision of the General Land ffice, the decisions of 
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“that bureau, in all such cases like that of other special 
“ tribunals upon matters within their exclusive jurisdiction, 
“are unassailable by the courts, except by a direct pro- 
“ ceeding.” 

This court, in that as in every other case, carefully 
observed the distinction between the decisions of the land 
department made wh’|st lands are subject to the supervis- 
ion of the officers of that department, and attempts made 
through that department to adjudicate upon conflicting 
claims after a patent has duly issued and all title passed 
from the government, and entirely beyond the superinten- 
dence or administration of this branch of the executive. 
Indeed the learned counsel concludes his discussion of this 
question with a concession which absolutely demonstrates 
the unsoundness of his position. He observes (p. 8&2), 

“ Had the patents to the fractional tracts purported to 
“ convey these lands, and had the acreage purchased and 
‘paid for by Holbrook and DeWitt embraced them, the 
“jurisdiction would not be claimed to exist. But. the 
“ acreage purchased and paid for and covered by the de- 
“ scription in the patents did not extend beyond the mean- 
“ der line.”’ 

If it be true that the boundaries of the tract granted 
by the patent to DeWitt can not be extended beyond 
the line of meander, then the defendant need not rely 
upon the decision of the Secretary of the Interior to sus- 
tain his title. If the boundaries are to be projected, in 
accordance with-the repeated decisions of this court and 
that of the Supreme Court of Illinois, and the overwhelm- 
ing weight of authority, to the water, as shownon the plat, 
irrespective of the meander line, then these patents did 
purport to convey the premises in controversy, and did 
actually convey them, so that there was nothing for sub- 
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sequent patents, purporting to grant the same premises, to 
operate on, and ‘no title remained in the government to 
be conveyed, nor any interest in the premises, upon which 
the jurisdiction of the land department to adjudicate upon 
these questions could attach. 

The very question in the case is, did the patent to 
DeWitt convey these lands? If it did, then the learned 
counsel concedes that all he has said as to the conclusive 
force and effect of the decision made by the officers of the 
land department is wholly inapplicable; and that is a 
proposition in which it is not difficult to entirely concur. 

Some things in the brief of counsel are more espe- 
cially applicable to No. 161, Hardin against Fordan, in- 
stead of the case now under particular examination, but 
the general questions of law involved are perhaps identical. 

V. 

As to the question of jurisdiction, it is not proposed 
to argue that at any great length here; that subject is dis- 
cussed in the brief filed by Mr. Prescott, also for the 
plaintiff in error, where is full discussion of various points 
which it has been thought unnecessary to duplicate in this 
argument. 

But the facts are that this case was brought originally 
in the Circuit Court of Cook County, and afterwards re- 
moved to the court below. 

The two Bennetts and Smale, citizens of Illinois, were 
originally made defendants, and Jordan, a citizen of New 
York, was afterwards admitted, and made a showing that 
indicated that he had succeeded to the rights of the Ben- 
neti, Smale was a tenant of Jordan and in possession 
f the property, and, under the statute of Illinois, was, 
oy indispensable party to an action of ejectment, 
leed, the only indispensable party. 
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Removal was sought to be made under section 2, 
chapter 137, of the laws of 1875, commonly known as the 
removal act of March 3d, in that year (Supplmut. to Rev. 
Stat. 773). That sectiun is as follows: 


“ That any suit of a civil nature, at law or in equity, 


il 


now pending or hereafter brought in any State court, 


al 


where the matter in dispute exceeds, exclusive of costs, the 
“sum or value of $500, and arising under the Constitution 
‘or laws of the United States, or treaties made, or which 
shall be made under their authority, or in which the 
United States shall be plaintiff or petitioner; or in which 
‘there shall be a controversy between citizens of different 
States, or a controversy between citizens of the same 
State, claiming lands under grants of different States, or a 
controversy between citizens ofa State and foreign States, 
‘citizens or subjects, either party may remove such suit 
into the Circuit Court of the United States for the 
proper district. 


“ And, when in any suit mentioned in this section 


there shall be a controversy which is wholly between 
‘ citizens of different States, and which can be fully deter- 


“i 


mined as between them, then either one or more’of the 
“ plaintiffs or defendants actually interested in such con- 
“ troversy may remove said suit into the Circuit Court of 


“the United States for the proper district.” 
Under the authority of Phelps v. Oakes,117 U.S. 


236, theremoval could not be made under the second clause 


of this section, because there is not a controversy wholly 
between citizens of different States, as Smale, the tenant, 
was acitizen of the State of Illinois at all times during the 
pendency of this suit, the plaintiff was a citizen of the same 
State, and Smale’s interests and Jordan’s are so far joint 
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that there could not be said to be a separable controversy 
between the landlord, Jordan, and the plaintiff. 
Sloane v. Anderson. 115 U.S. 275. 

If this be considered a case arising under the laws of 
the United States, then, under the language of the first 
clause of section 2, either party may remove such a Suit, and 
tire fair intendment is that all of the defendants, or all of 
the plaintiffs so entitled should join in the application. 


That was not done in this case, the application being made 


by Jordan alone. 
It is thought that the court below was without juris- 


diction to hear this case. 
Respectfully submitted, 
WILLIAM M. Boortu, 
JAMES S. HARLAN,-and 
S. S. GREGORY, 
Counsel for plaintiff in error. 
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JABEZ G. SMALE, JOHN I. RENNETT,/ United Gtetee ey 
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IN THE 


Supreme Court of the United St 


OCTOBER TERM, A. D. 1800. 


CHARLES H. MITCHELL, 
Plaintiff’ in Error, 
JABEZ G. SMALE, JOHN I. BENNETT, 
FRANK I. BENNETT axpj CONRAD 
N. JORDAN, 
Defentqute ta Errer, 


STATEMENT. 


This is an action of ejectment, 
the Circuit court of Cook county, 
removed into the Circuit court of the: 
the Northern district of Illinois. 


The controversy in the suit, on the 
the possession and title of a tract of land. 
county, Illinois, described as the 
eer Suerte es 26 SORE 


4 


* It is rendered fractional by the boundary line between 
> the States of Illinois and Indiana and Lake Michigan on 
/ - the east and north, and by the Indian boundary line on 
>. the north-west. 

Within this townsbip lies in part—the other part being 


Freeh the Calumet river, in Illinois. 


Plats of the survey of the township were constructed 
and deposited in the usual manner, in the offices at which 
lands were afterwards to be disposed of—one at the 
Tecal land office at Chicago, and one at the General Land 

hice, by which plats the local and genéral land offices 
were governed in the disposition of the lands of said 
hip. (Printed record, pp. 30, 60.) 


Bs these plats it appears that the south-west quarter of 


io cc sy) is rendered fractional by this small lake; 
‘tha ae ae land embraced within the south-west quarter of 


2 wi yater of said small lake, and the contents thereof 

est aos 4-53 acres: At this survey the whole of 
dlake v as meandered, and the record thereof, so far as 

the land in question, is as follows: 

p of lake margin through sections 19 and 20, 

orth range, 15 east 3rd principal meridian. 

n ‘aid corner to fractional sections 19 and 


ee 


30, along south-western margin of lake, along nal 
section 19, township 37, north, range 15 east of the rd 
principal meridian, as follows, viz. : 


N. 20° E. 45.00 chains 

N.25° E. 15.00 “ _ 

N. 28% E. 35.10 “ to the corner to sections 19, a0, | 
township 37, north, range 15 east; land 1st 15.00 chain : 
Ist rate soil, well timbered with white, yellow, and bu e as. 
oak, hickory, lynn, etc., undergrowth hazel and briars. "7 

* * * Thence from said corner to fractional ece 
tions 19, 20, along the northern margin of lake along” 
fractional section 20, township 37 north, range 15 east 0 
the 3rd principal meridia#y, as follows, viz. : 

N. 85° E. 10.00 chains 

S.70° E.10.00 « 

S.55° E.10.00 « 

S.20° E. 15.00 “« 

S.80° E. 10.00 “° 

S.60° E.14.00 “ 

S. 46° E. 11.60 « 

S.41° E. 200 * to the temporary post set | 
me on the line between Indiana and Illinois, at the i 
section of said line with the lake. Land all marsh ; - 
from 6 inches to 34 feet deep. 


7. 37, R. 15, £. 

Commenced at the corner of the fractional sections 1 
and 20, township 37 north, range 15 east; thence v 
the meanders of the northerly margin of the lake, alon 
fractional section 20, township 37 north, renee 1§ ws 
the 3rd principal meridian, as follows, viz. at 


© pee 


ol Gad 
ee, te, 


: E. 10.00 chains 

~$.70° E.10.00 « 

 S55° E.1000  « 

~ 3S.20° E.15.00. « 

pe 1a $.80° E.10.00 « 
~<S.60° E.14.00 « 

©) S.46° E.11.60 « : 

S. gx° E, 2.00 «to the state line between Indi- | 

oe 2 and Mlinois ; 60.25 chains south of 156 mile corner at 

3 eee ee set post for corner to fractional section 20, 
37, north, range 15, east of the third principal | 

rt found the water here too deep to raise a 


if boaaine ch 5, 1835. 


Joun A. Crark. 


NMA GL AE a i ty 


It ‘onli appear, however, that the form and contour 
area of the said tract of land is not precisely as shown ) 
208 the said plats, but is in fact a somewhat long and 
A a re . v strip or tongue of land, about 150 rods long, pro- 
ie cea pina south-westerly direction through the lake, and 


me y at the time of the trial below, about twenty- 
ars the water of this lake is subject to fluctua- : 


from several causes; that it is influenced by the rise 
f ill of Lake Michigan, and that at times of high wa- 
th — of this lake extend to and beyond the lim- 
ccupies d at the time of the original survey. 
rther aj s that a level of Lake Michigan has | 
veys in Cook county, called datum; | 
eme rise and fall of Lake Michigan is from 
ve datum 10 0 foot below; that the average 
in. Lake Mic 1 is about 1.8 feet above 
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tenths feet above the average level of Lake Michigan, dak 
making the tract subject to change in form and area ace | 
cording to the existence of the different stages of water; 
the general form thereof, however, is shown with substan- — aa 
tial correctness by the accompanying diagram. 

It further appears that the lake is not “navigable,” as 
that term is interpreted by the courts af Illinois, nor is it 
navigable in fact, except for very small boats in high 
stages of water. | 

Onthe rst day of March,18§0, having previously entered 
and. purchased the same at the local land office at Chicago, 4 
Horatio B. De Witt received a patent, in due form, for a. 3 
the said tract, the description thereof, in said patent, being 
as follows: * * ® The south-west fractional quarter 
of fractional section 20 in township 37 north, range 15, in 
the district of lands subject to sale at Chicago, Illinois,‘ be 
containing 4.53 acfes, according to the official plat of the ; " 
survey of the said lands returned to the general land office” . 
by the surveyor general. * * * Afterwards, and 
previous to the commencement of this suit, plaintiff in 
error became the owner thereof in fee simple, taking” 
whatever title thereto De Witt acquired by his said — 
patent. . 
In the year 1874, or forty years after thesurvey wasmade, 
and twenty-six years after the issuance of the patent to De ' ar 
Witt, the commissioner of the general land office—being 
also ex-officio surveyor general, as to the territory in which =~ 
this land is situated—caused another survey to be made, 
which purported to be a survey of the ded of the lake— e % 
then denominated “« Wolf Lake.” : 


This survey was made under the provisions of the fol- 
lowing circular issued from the General Land Office July 


13, 1874: 


CrrcuLaR INSTRUCTIONS. 


For surveying beds of meandered lakes, etc., in districts 
where the office of surveyor general has been discon- 
tinued, 

DEPARTMENT OF THE INTERIOR. 

GENERAL LAND OFFICE. 

WasuinctTon, D. C., July 13, 1874. 
é As inquiries arise in regard to the survey of the beds 

_ of meandered lakes or other similar bodies of water in 

_ districts where the office of surveyor general has been 
discontinued, the following is communicated as defining 
: Set under which such lake beds are regarded 


ve csich¢ tia lines of the public surveys were not ex- 
nde ded at the date of the original survey, but which from 
| 1e presence of water at the date of such survey were 
a ndered, are held to be the property of the United 
t ates 85 and whenever, by evaporation or the operation 
bf any other ‘cause, natural or artificial, the waters of such 
; hor ‘pond, have so permanently receded or 
0 leave within the unsurveyed area dry land, 
$, for. agricultural purposes, such dry 
urvey and sale under the general laws 
yosa ot the nape domain. 

‘ —" {ation dis- 


1st. Where the waters have so far permanently re- 
ceded or disappeared, as to permit, during the ordinary 
surveying season (not on the ice) the actual extension of 
the lines of survey, and the establishment and marking of 
corners in the manner required by law, over the whole 


area of the bed of such former lake. 


2d. Where the waters have not generally disappeared 
but where they have so far permanently receded as to 
leave a margin of dry land fit for cultivation between the 
original meandered lines and the remaining waters, of 
sufficient area to admit of the survey and of the establish- 
ment of at least three corners of a quarter section. 

3d. The commissioner of the general land office will 
consider the question of ordering a survey of margins not 
admitting the laying off of one hundred and sixty acres 
but not less then forty acres. 

Parties desiring the survey of such lands may make 
application in writing to the Commissioner of the General 


‘Land Office therefor, stating the approximate area and the 


situation of the tract with reference to the said section 
township and range of the public surveys, the same to be 
illustrated by a diagram; the fact that the waters have 
disappeared in the manner, or to the extent as specified 


in one of the three several above specified cases—such 


statement to be accompanied with the affidavit of at least 


two credible and disinterested witnesses as to the dis- 


appearance of the waters, the probable quantity of land 
capable of being surveyed in the whole area lying be- 
tween the original meandered line and the then margin 
of the waters, and showing what proportion of ee area 
is fit for agricultural purposes. _ 

To insure prompt attention and decision by this office 
both the statement and affidavits required must be ae 


and specific. 
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ot ies will be so notified, and upon their 


to this office the name and residence of some 


‘States ‘on account of individual depositors,” the 
ioner will then i issue the necessary instructions | to 


| with the public land system. : 
Te ‘Correct what seems to be a very general misappre- : 
sion as to the manner in which persons may proceed 
Cc aes who pave made actual settlement on Jands 


(the ‘preemption laws of the United 
arked that in no event and at no stage of 
sedings can their declaratory statements be re- 
e filed ia this office, such declaratory statements 


In the local land office and cannot be there AN 
antil after such survey has been made and the je = 
pl lat thereof filed i in the local office. : 
per to farther state that the fact of having | 


; =e 
ee ee 


e of survey will give no priority of claim 
i sting laws, to purchase the land, or in 
he vested interest of any a thereto, 


township, section or quarter section corners will need to ~ 
be established by reason of such lake being situated within > % a 
a given section or sections fully surveyed, no deposit will’ gy 
be required; and upon proof being furnished this office 
as above, of the disappearance of the water, the prem- 
ises will be platted, and the land can then be disposed of 


under existing laws. 
S. S. Burpetrt, 


Commissioner. 


It appears this survey was brought about through an = ™ 
application to the Commissioner of the General Land =~ 
office, by several persons, including oye Alice Condit, — 
setting forth, in substance, that the lake had decome dry, 
and its bed fit for cultivation, with a request for a survey 
of « Wolf Lake bed.” The survey was made and ap- 
‘proved as that of the bed of a lake covered with navig- 
able water at the time of the original survey, segregated 
from the surveyed public lands by the meandered lines of 
that survey, and consequently excluded from the operation — 
of laws granting and providing for the disposal of public 
lands while 30 designated a body of navigable water, and — 
as lands which had come into existence subsequent to x 
the original survey of the lake and adjacent lands. (Print- 
ed record, p. 60.) 


In making this survey the border waters of the lake 
were ignored, and the short steps or traces taken by the 
surveyor in the process of meandering the lake originally — 
—as indicated by the field notes—adopted asthe boundary 
line. Upon the completion of this survey a plat was also 
constructed therefrom, from which it appears that within — 
the description “ fractional south-west quarter of frac- 
tional section 20,” etc., three several tracts are laid off, — 


e haeab qoarver of the south-west quarter, and lot 2 of the 
aan quarter of said section 20. (Printed record, 

- Delt.’s exhibit 5, p. 41.) These tracts, or some portions 
thereof, embrace a large proportion of the strip of land so 
‘patented to DeWitt, and now claimed by the plaintiff in 
error in this suit. These tracts, with the exception of said 
“strip, are substantially all submerged and unfit for culti- 

. wation. 
+ Immediately after this survey was concluded, claims 
ity ep to the lands so laid off as aforesaid, and in- 


oa ‘Tinos, all the land offices in the State of Illinois 

p g before that time been consolicated into that one, 

af ge claimants for the lands of a day set for hear- 

| ony regarding such claims, and after such hear- 

5 te tr it ail the proceedings with their joint opin- 

7 ie n to the general land office. Such hearing was 
do n a the 8th day of February, 1875. 

DeV V Witt appeared at this hearing and raised certain ob- 

tior 2s to the said proceedings, and asserted his claim to 

; ind in question by virtue of his patent, which claim, 

01 at their — was referred by the local officers to 

m1 er of the general land office for his action 

. poem being by that officer denied, De Witt ap- 


cer ¢ affirmed the action of the Commissioner 
al Land Office, denying the claim of DeWitt 


last described and so laid off under ‘accede bg Z | 
issued to said Condit, and five days afterwards she con- © 
veyed the same to one, ee P. Ord, and 0 on the 4th ie? 


the City of New York, conveyed the same, together with . 
ether lands embraced by the said second survey, by a 
quit claim deed, to defendant in error, Conrad N. Jordan, ~~ 
subject to certain rights of Bennett therein stated. 


Afterwards and prior to the commencement of this suit 
the defendant, Jabez G. Smale, went into the possession 
and actual occupancy of the strip of land claimed in this 
suit, as tenant of defendant, John I. Bennett, and after- 
wards and prior to the commencement of the suit, became 
the tenant of Jordan. 


On the oth day of November, 1882, plaintiff in error 
instituted this suit in the Circuit court of Cook County, iss 
Illinois, against the defendants, -Smale, and the two Ben- — 
netts, (all these defendants as well as the plaintiff being 
citizens of the State of Illinois.) 


a The declaration was in the usual form, addressed to the ~~ 
November term of the court, and was filed in due timeto ~~ 
call for plea or demurrer at that term. “a 


On the 2d day of December, 1882, the then defendants 
filed their demurrer to the declaration, and, on the same 
day, Conrad N. Jordan entered his conditional appearance, _ 
and also, on the same wey, entered a saton to be made | 


the same day, moved to be admitted to defend as aaa 
; ahd co-defendant with Smale and ‘the Bennetts, which. : 
motion was allowed by the court. “ee 
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‘On the 14th day of December, 1882, Jordan presented 
Dae for the removal of the cause under the provi- < © 
| dea the act of congress of March 3, 1875, into the 


‘ared in ‘the Circuit court, a entered his motion to re- 
“3 d the cause to the State court ; that motion being ar- 
led and denied, plaintiff asked and obtained leave to 
ve 1 his declaration, and pleas of the general issue being 
er o,a08 the usual stipulation in writing having been 
J into providing for a trial of the cause by the 
with mut the intervention of a jury, a trial was ac- 
: y "had by the court, and concluded on the 30th 
July, 1885. 
1 2 c 1gih day of January, 1886, the plaintiff renewed > 
1 to remand the cause to the State court, and os 
Jordan, entered a cross motion to be sub- 
at 08 Henke defendant i in the cause; both motions were 
th Ist st day of ehineney, 1886, the court made, and 
led, the special tindings therein—such portions 
| deemed necessary to be recited here are as 


the remote grantor of the plaintiff, q 
itt, » entered and purchased from the - 
tr ict of land embraced in said survey, 


and shown upon said copy of plat as number 27385; 
(plaintiffs exhibit B, Printed record, p. 30,) and that after- 
wards and on the rst day of March, 1850, the proper officers 
executed and issued to said Horatio B. DeWitt a patent 
for said land in the usual form, in and by which the land 
so purchased is described as follows to wit: The south- 
west fractional quarter of fractional section 20, in town- 
ship 37, of range 15, in the district of lands subject to 
sale at Chicago, Illinois, containing four acres and fifty- 
three hundreths of an acre, according to the official plat of 
the survey, of the said lands returned to the general land 
office by the surveyor general, which said tract has been 
purchased by the said Horatio B. DeWitt 


Cause 3. That at the commencement of this suit 
the plaintiff through mesne conveyances, had acquired 
and held the title in fee simple to the lands so conveyed 
by the United States to said Horatio B. DeWitt, under 
and by virtue of said patent. 

That from the main land north of the east and west 
half section line of said section 20, running across said 
fractional south-west quarter of section 20 as patented, 


there is a ridge or elevatiun of land extending in a south- 


westerly direction; said ridge or strip of land thus pro- 
jecting southerly as aforesaid being of varying width and 


elevation, and timbered with oak, hickory, elm, ash, pop- Ke % 


lar, linden and hackberry, three feet in diameter and — 
under, the width of said ridge limiting it to dry land at — 
ordinary stage of water, being over 28 rods at the north 


and of varying width, being at some places slightly wider a ‘4 


and at some narrower, extending to a natural depression 
about 150 rods south of said half section line, said depres- — 
sion being about one chain wide, through which the — 
waters flow at a high stage. ‘ 


ieee 14 
of - Crause 4. That from thence south the general char- | 

) acter of said ridgeis the same, but slightly narrower and moe te 
os lower, a distance of about 80 rods, at the last-named point . 


x4 rib De d being marsh land at low water; that at the 
uth limit of the space last described is a small -body of 
, | nown as Elm Island or-Fogli’s Place, of the extent 
3 4 or 2 acres, upon which timber grows of the same 
ac er as that on said ridge; to the south of which for 
at 50 rods there is water at high stages and marsh at 
| te ) stages, at which point or distance the ridge ap- “e 
gain as dry land about 30 rods a little east of north | 
‘the north point of the meander line of the point of 
comprising fractional section 23, etc.; that upon 
d eof the dry land of said ridge and in the space l 
escribec > south of Elm Island, the vegetation as- : 2 
’ appearance, weeds and coarse grass hae 
ate! fas uniform character and extending oo. 


de line was run there 
i the course thereof numer- = 
s on either side thereof, 


and that the elevation of the ridge at the meander line ~ 
averaged about 4 feet above the level of the water at the oe 
time said meander line was run; that the physical condi- 
tions of the land and water are substantially what they > 
were at the time of the original survey, and that said lake 
or lakes are non-navigable waters; that the south line of 
said section 20, if full and projected through the water, 
would intersect the lower end of the ridge about 80 rods 
north of its south-west extremity. 


CLausE 5. At the time of said government survey 
there was a natural outlet for said lake or lakes towards 
the north-east into Lake Michigan through Wolf river, 
said river being about 1% miles long and from § to 14 
feet in depth; but such outlet was and has continued to 
be subject to interruption by the formation of a sand-bar 
across the mouth thereof upon the shore of Lake Michi- 
gan. There was also an outlet from the westerly por- 
tion of said lake or lakes into the Calumet river, shown 
on said plat as Little Kalamick, said outlet into the Calu- 
met river running io a westerly direction through the 
fractional north % of said section 30 to its connection with 
said Calumet river. 


CrausE 6. The level of water in said lake or lakes is 
subject to fluctuations alike from the operation of the 
change of the level of Lake Michigan from storms, winds, 
etc., and also from the operation of rains, thaws, evapora- 
tion, etc.; but said lake or lakes is or are occupied by per- 
manent water, and substantially the entire bottom thereof 
is below the mean level of Lake Michigan, and the greater 


portion of it is below extreme low water in said Lake — a. 
Michigan, so that said lake or lakes never become en- _ 


tirely dry, nor has any considerable portion thereof within — 
its margin, as shown by the said government plat, ever 


deen fit for cultivation, except as to said Elm Island and 
said ridge hereinabove described. 


Cause 7. That at times of high water, however 
produced, the water in said lake or lakes extends to and 
beyond the limits that it occupied at the time of said gov- 
ernment survey; that a level of Lake Michigan has been 
adopted in all surveys in Cook county, called datum; that 
the extreme rise and fall of Luke Michigan is from § feet 
above datum to one foot below datum; that the average 
level of water in Lake Michigan is about 1.8 feet above 
datum; that the level of water in said lake or lakes, when 
the same reaches the level existing at the time of the gov- 
ernment survey of 1834 and 1835, is 2.2 feetabove datum 

a and.4 feet above the average level of Lake Michigan. 


“Cause 8. That the lakes and lands not embraced in 


: He the original survey ; that is to say, all the lands, swam p, 
~ 8 well as those covered by water, including the ridge, 
. ~ which are outside the meandered line, run around said 


Jake or lakes, the Commissioner of the General Land 
__ | Office caused to be surveyed in 1874; that after such 
survey was made, the United States by its proper officers, 
Gs sold to Alice A. Condit the west half of the south-west 


o ong and that the defendant, Conrad A. Jordan, is the 
ywner by mesne.conveyances of the lands so patented to 
Condit ; that Horatio B. De Witt, owner of the 

ti nba Ww. Nh of fractional sectional 20, in the origi- 

i before the proper officers of the 

hy the right of the United States to sell 


the right of the United States to sell said lands under _ 
said survey. : 


CLAvsE g.. That said meandered line, as it was or- — 
iginally run across said ridge from a point one chain east — 
of the meander corner on the west, and, as is now price 
by the court as a line of boundary, is entirely above the 2 
water, except where said line intersects the east line of — 
the fractional quarter section, to which point the water of 
Wolf Lake may possibly reach at high stages, and that at 
ordinary stages the waters approach to within four or five 
chains of said point. That as a matter of fact, the value — 
of the lands sought to be recovered by the plaintiff — 
herein and described in plaintiff’s declaration, but for ‘ 
which the court refuses him judgment, excents the sum 
of $5,000. 


CLAusE 10. That the plaintift’s lines of boundary are’ 
the east line of the fractional south-west quarter of frac- 
tional sectiun 20, township 37 N. R. 15, east of the third — 
P. M. on the east ; the north line of said fractional south- © 
west quarter of fractional section 20 on the north, and the — 
meander line, ds originally surveyed and tua across, and : 
upon said fractional south-west quarter of said’ : ac ps 
section 20, upon the south and west, and that the same : 
contains four acres and fifty-three hundreths of an acre, 
and _as to said lands, so lying within said boundaries, the 3 
court finds the defendants guilty of unlawfully vitholog é 
the possession thereof from the plaintiff, and pdabpae and pe Sa 


plaintiff, by his pleadings herein, the court finds the. de e- 
fendants not guilty. 


On the same day the court rendered the following 
judgment: 


Now come the parties by their attorneys and the court 
having considered and being now fully advised upon the 
matter herein upon the merits, finds the defendants guilty 
of unlawfully withholding from the possession of the plain- 
tiff the following lands mentioned and described in the 
plaintiff's declaration, to wit: The southwest fractional : 
quarter of fractional section 20, Tp. 37, N., R. 15, E. in , 
the county of Cook and state of Illinois, as patented by q 
the United States to Horatio B. Dz Witt, under patent 
dated March 1, 1850, and containing four acres and fifty- 
three hundreths of an acre. The court further finds that 
the plaintiff has established title in fee simple to said lands 

_in the plaintiff and assesses his damages at one cent, and 
that the boundary of said described land does not extend 
‘beyond the meander line of the original survey thereof, 

by the United States. As to all the rest and residue of the 

- Jands and tenements described in the plaintiff's declaration, 

the court finds the defendants not guilty. It is thereupon 

_ considered and adjudged by the court that the plaintiff 

: +do have and recover of and from the defendants the pos- 

_ session of the said first described lands according to the 

force, form and effect of his said recovery and that he 

: have a writ of possession therefor, and that the plaintiff 

RS also have and recover of said defendants the said sum of 
one cent, his damages, together with his costs in this be- 

oo aaraeete amounting sal dollars and 


No opinion by the court was delivered in the case. 


a. On the 11th day of January, 1887, a writ of error re- a 
nable to the October, 1887, term was sued out by Pay 
aintif E in error, and the cause removed into this court. 


- 


The Illinois statute of ejectment as to the pleadings 
provides as follows: ‘The defendant may demur to the 
declaration as in personal actions, or he shall plead the 
general issue, which shall be, that the defendant is not 
guilty of unlawfully withholding the premises claimed by 
the plaintiff as alleged in the declaration, and the filing of 
such plea, or demurrer, shall be deemed an appearance 
in the cause, and upon such plea, the defendant may give 
in evidence any matter that may tend to defeat the plain- 
uff’s action * * * 

Rev. Stat., chap. 45, Tit. Ejectment; Starr 
& Curtiss’ Stat., Vol. 1, p. 985. 


The statute further provides: 


That if the verdict be for a part of the premises de- 
scribed in the declaration, thé verdict shall particularly 
specify such part, as the same Shall have been proved, 
with the same certainty hereinbefore required in the de- 
scription of the premises claimed. /brd, p, 987. 


During the progress of the trial, defendants contended 
that the surveyor in making the original survey, did not 
in fact meander the lake, but did run a meander line or 
lines, over, across, and upon the said land surrounding 
the lake, and that as to the said strip of land in contro- 
versy, these meander lines were so run, as to include 
within them 4.53 acres and no more, and that said mean- 
der line or lines without reference to the situation or prox- 
imity of the lake or the waters of the lake, formed the 
boundary of said tract on the south and west sides thereof; 
and that the remainder of the fraction was omitted from 
the original survey, and that the title thereto did not pass 
to De Witt under his patent, but remained in the United 
States. 
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It was further contended, that as De Witt had appeared 
at the local land office at Springfield, at the “ Hearing ” be- 
fore the officers at that office, on the 8th of February, 
4875, and asserted his right to the land, which was denied 
by the Commissioner of the General Land Office, as before 
stated, and upon appeal to the Secretary of the Interior 
the action of the Commissioner affirmed, thus again deny- 
ing his claim thereto, that De Witt was thereby barred 
from making further claim to the land, and that, as 
plaintiff in error had acquired his title thereto, subsequent 
to the actions and decisions of these officers; that he also 

is bound thereby, that the matter is res judicata as to both 
De Witt and plaintiff in error. 


te To maintain their position, defendants, during the trial, 
offered in evidence three plats, respectively, marked 
Exhibits 4, 44 and 5 (Printed record, pp. 36, 41). 


< Also the oral evidence of Sylvester N. Howard, Charles 
_ B.. Voday Charles J. Vilein, John A. Cole and Thomas 
~ Gaughan. 

: _ Also copies of the patent to Condit, the deed from Con- 
dit to Ord, and the deed from Ord, Bennett, Day, and 
_ Alexander to Jordan, also exemplified copies of the decis- 
jon of the Commissioner of the General Land Office, of 
: date February 12, 1878, also exemplified copies of the de- 
3 cisions of the secretary of the interior dated respectively 
> May 4, 1880, August 24, 1880, May 16, 1881 and April 
=, marked defendants exhibits 6, 7, 8, 9, 10, 11, 


mtoek taken sind preserved in the bill of iaciaiions 
bd‘record, pp. 36 to 72 inclusive. ) 


ASSIGNMENT OF ERRORS. 


The plaintiff in error says that the Circuit court in its: 
proceedings and judgment in said cause, erred, 


first. In overruling the several motions of the plaint- 
iff in error to remand the cause to the State court, 


Second. In admitting the testimony of the witnesses 
Howard, Voday, and Vilein, the object and purpose of 
which was to show that they had traced or located the 
meander line as originally run by the surveyor in the 
original meandering of the lake, and marked the position 
thereof on the ground, according to the original field 
notes, their testimony being, respectively in substance, as 
follows: 


My name is Sylvester N. Howard. I am a surveyor. 
In 1884 I was a member of the firm of Greely, Carlson 
& Co., Surveyors. 


Thereupon the defendant’s counsel examined the wit- 
ness, as follows: 


Q. State, Mr. Howard, whether you at any time, ran 
out the meander line about “ Hyde Lake,” and especially 
on the west side of said lake on sections 19 and 30, and 
between Hyde and “ Wolf Lakes ” on Section 20? 

A. Yes, sir, I have. 

Q. Did you locate that meander line? 

A. I did. 

Q. Who accompanied and assisted you? 

A. One of my assistants was Mr. Voday, the witness 
here. — ee 

Q. State what, if any, monuments. or marks you 
placed on the sections commencing on the half section 
line of 30, running around to the half section line of 19? 
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A. There were stakes placed at all the angles of the 
meander line. 

Q. Did your assistants see those stakes placed? 

A. Yes, sir. | 

Q. How was it, on the south-west quarter of section 


20° 
A. There were stakes placed there, with possibly one 
exception. 


Q. I enquire particularly as to the south-east corner 
of the south-west fractional quarter of section 20—a four 
acre and a half piece, approximately? 

a A. There was a stake placed—a cedar post—r14,$, 
feet west of the north and south quarter lines, and 375,', 
Afeet south of the east and west quarter lines. 

Q. Have you a transcript or plat of your surveys? 

A. Ihave had a sketch from which the plat (Defend- © 
> ants’ Exhibit No. 4) was made, that shows a stake 14 ' 

feet and ;°, west of the north and south quarter lines, and 

_ 375 feet and ,%, south of the east and west quarter line. 

Q. Don’t it show how far north or south of the mean- ' 
: der line that would be? 
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A. It does not. ‘ 
| Q. What is your recollection or memory about that ' 
: distance? 


A. That I could not state, because the angles of the 
/meander line would not cume to the quarter line. I 
should say, approximately, that it was- within 50 feet of 
i the-meander line. 

By counsel for plaintiff on cross-examination. 

- Q. How did you find this meander line, as you call it, 
~ :and did you run the line yourself personally? 
_ A. Yes, sir. a 
.Q. How did you find it? 


A. How do you mean? 

By the Court: 

Q. How did you locate it? 

A. By latitudes and departures. 

By plaintiff’s counsel: 

Q. Did you find any monuments fixed around on this 
line, indicating the points to which it was Originally run? 

A. There was a stake which, I suppose, was intended 
for this at the east line of section 19. 

Q. Did you find any posts at the intersection of any 
of the angles around the line anywhere, except at the 
section lines? | 

A. There was one at this corner, what was intended 
to be that corner. = 

Q. That is another section line, is it rot? 

A. That is the section line between 19 and 30. 

Q. Under whose direction did you fix these posts that 
you say you fixed? 

A. Under the direction of Mr. Bennett. 

Q. Who were present with you in making this survey 
so far as it relates to section 20. 

A. My assistants and Mr. Bennett was on the grounds, 
but not along with us all the time. 

Q. {[t was under his direction that you ran the mean- 
der line and fixed it? 

A. Yes, sir. 

Q. There were trees growing along the course of the 
meander line on the S. W. % of section 20, were there 
not? 

A. Yes, sir. 

Q. Did you find any marks on the trees, whatever, 
indicating these angles? 

A. I did not. 
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Q. Did you make the map or plat Defendant’s 
Exhibit 4? 

A. I did not make the map or plat. I don’t know 
anything about the lines on the plat; I only state with 
reference to the lines on the grounds. 

By Mr. Bennett for defendant: 

Q. Has Mr. Greely, your partner, had experience in 
matters of this kind? 

A. He is an old surveyor. 

-Q. Was any of this work done in the office in con- 
nection with the Government notes or otherwise? 

A. Well, it was all talked over with him, and the 
latitudes and departures were all calculated by him. He 
assisted me in the mental work. _He calculated the lati- 
tudes and departures for these courses in the office, from 
copies of the government notes. 

Q. Did you find the section corners of 31 and 32? 

A. Yes, sir. 

Q. State what you found—what points you found to 
identify and confirm you that you were right in reference 
to the meander line. 

A. You mean what old monuments I found? 

Q. Yes, sir; anywhere in the meander? 

A. I think there were no old monuments at all at this 
corner, except that I put there myself. The corners of 
Sec 31, 32, 29 and 30 I fixed, and placed a stone there, 
and this meander corner was fixed with reference to 

~ that. 


And the said CHARLEs B. Vopay testified as follows: 


By Counsel for Defendant. 


Q. State whether you ever at any time in 1884 as- 
sisted Mr. Howard in locating the meander line at Wolf 
Lake. 


A. Yes; I worked all the time with Mr. Howard on 
the whole survey. 

Q. Were you with him when he located any points, 
drove any stakes or fixed any monuments in that work? 

By the Court: State if you were present at the time 
this line was run by Mr. Howard—where you planted 
any stakes, if you planted such stakes. 

A. I think we put stakes on the north—made angles 
on the meander, 


By Defendant's Counsel. 


Q. Did you show to Mr. Vilein any of those stakes 
that Mr. Howard placed on the line which he ran? 
A. Yes, sir; I did. : 3 


By Counsel for Plaintiff. 


Q. What were you doing in that survey: 

A. Chaining. 

Q. You ran in the direction he told you to and stuck 
a stake where he told you to? 

A. Yes, sir. 

Q. Youdon’t know anything about where the meander 
line of that survey was actually located, do you? 

A. No, sir. 

Q. You simply ran the line under his direction? 

A. Yes, sir. 
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And the said CHARLEs J. VILErN testified as follows: 


By Defendant's Counsel. 


Q. What is your occupation? 

A. Iam a surveyor. 

Q. Are you acquainted with Hyde Lake and its sur- 
roundings? 

A... Yes, sir. 

Q. Has Mr. Voday (the witness here) ever pointed 
out to you and you put in stakes in what purported to be 
the meander line located by Mr. Howard? 

A. Yes, sir. 

Q. Where are they? 

A. One was at Smith’s house (on the west side of the 
lake) and the other on the ridge. 

Q. When were you there taking elevations? 

A. In September, 1884. 

Q. Are you acquainted with the northeast part of the 
southwest quarter of section 20° 

A. Yes, sir. 

Q. Did you at any time put ‘your levels over’ what 
- was shown you asthe meander line on the south line of 
_ that tract? 

3 A. Yes, sir. 

~ . Q. Were you shown a stake near that meander line 
; 2 _ near the half section line? 

A. No sir, I was not shown any stake. 

Q Was there we shown you there to indicate 


Ae aay There was a cedar post there at the east end of 2. 
i. i that line. A portion of the line was shown to me, and | ; 

wards found a brick that was placed there by Mr. | 
which agreed with the distance of the line. ) 
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Did you have field 


A. Yes, sir. 
Q. Did it correspond? 
A. Yes, sir. 
Q. . Did you take levels over that land? 
A. Yes, sir. 
Did you make notes and have you compared the 
figures placed on this map (deft’s. Exhibit 4) with your 
notes, and are they correct? 

A. Yes sir, they are correct. 

Q. You mean you had the original survey field notes 
of the government? 

A. Well, I had notes; I believe they were Mr. Gree- 
ly’s notes, and I also had certain government notes before 
that. 


D : 


By Counsel for Plaintiff. 


Q. In regard to this meander line, as you call it, you 
say you ran that (as I understand you) and found a brick 
somewhere. Can you point out on this plat (Deft’s, Ex- 
hibit 4), where it was found? 

A. Yes, sir. 

Q. Where was it? 

A. Right here (indicating). 

Q. Who placed the brick there? 

A. Whenl was along Mr. Bennett put the brick 
there or told me to put a brick there. It laid on the 
snow at the time Mr. Howard surveyed at the point. 


Third. In admitting tne testimony of the witnesses, 
John A. Cole and Thomas Gaughan, the object and pur- 
pose of which was to show that defendant’s exhibit 4%, 
(Printed record, p. 41), correctly represented the relative 
position of the water of the lake to the meander line in 
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controversy and the topography and appearance of the 
surrounding lands and water at the date of the survey 
upon which the same was constructed in the month of 
january, 1883. 

And the said John A. Cole testified, in substance, that 
the said plat, defendant’s exhibit 4%, (Printed record, p. 
41), correctly represented the relative position of the wa- 
ter of the lake to the meander line in controversy and the 
topography and appearance of the surrounding lands and 
water at the date of the survey upon which the same was 
constructed in the month of January, 1883. 


The testimony of Gaughan was substantially the same 
as that of Cole, except as follows: 


Q. (by counsel for defendant). Have you seen this 
map? 

A. I saw it; was looking at it. The south end is 
pretty correct, but the north end is a little more rounding. 
Q. But excepting that it seems to you to be fairly 
accurate? 

A. Yes, sir. 


Fourth. In permitting defendants to introduce in evi- 
© dence the plat Exhibit 4, (Printed record, p. 36), the object 
— and purpose of which among other things was to show 
_ the courses and location of said meander line as part 
boundary of the land in question in accordance with the 
tracing and location of the original meander line as run 
* _ and marked by the witnesses Howard Voday and Vilein. 


| ___ The plat, Exhibit 4 4, (Printed record, p. 41,) the object 
Be and purpose of which among other things was ‘to show 
' the relative position of the water of the lake to the 
_ meander line, and the topography and appearance of the 
surrounding lands and water at the date of the survey 
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upon which the same was constructed in the month of 
January, 1883. 

The diagram Exhibit 5, (Printed record, p. 41), the ob- 
ject and purpose of which was to show the extent and 
character of the survey of 1874. 


The Exhibits 6, 7, 8, 9, 10, t1, 12 and 13, (Printed 
record, pp. 48 to 70), the object and purpose of which 
was to show that the rights of DeWitt in the premises 
had been adjudicated by the land department. 


Fifth. Io finding and adjudging the defendants guilty 
of unlawfully withholding from the possession of the 
plaintiff a part only of the land claimed by the plaintiff to 
wit: four acres and fifty-three hundreths of an acre. 


Sixth. In not adjudging the boundary of the plaintiffs’ 
land on the south to extend at least to the depression as 
found by the special finding at clause three thereof. 


Seventh. In adjudging the plaintiff entitled to recover 
a part only, to wit: four acres and fifty-three hundreths of 
an acre of the tract claimed by plaintiff as described in 
the third count of his declaration. Printed record, p. 23. 


Eighth. In adjndging that the boundaries of the plain- 
tiff’s land does not extend beyond the meander line, as in- 
terpreted by the court and found by the ninth and tenth 
clauses of the special findings and limited to four acres 
and fifty-three hundreths of an acre. 


‘Vinth. Because the judgment is not supported by the 
facts found by the court. 

Tenth. Because the description of the land awarded 
to the plaintiff in and by the judgment is indefinite, insuf- 
ficient and void, 
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BRIEF AND ARGUMENT FOR PLAINTIFF IN 
ERROR. 
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Three principal questions arise for discussion: 


First. Was the suit properly within the jurisdiction 
of the Circuit court. 


Second. Did all the land that lies within the descrip- 
tion—fractional southwest quarter of fractional section 
-20, township 37, north, range 15, east of the 3d P. M., 
_pass to DeWitt under his patent, regardless of acreage; 
-er only a fraction of the tract equal to four and fifty-three 
hundreths of an acre. 


Third. Do the facts of Horatio B. DeWitt appearing 
at the land office at Springfield and claiming the land as 
his own, and contesting the right of the United States to 
sell and convey title to the same under the second survey, 
the ruling and decision of the commissioner of the general 
land office and that of the Secretary of the interior deny- 
his claim constitute a bar to the right of the plaintiff in 
error to claim and recover the same in this proceeding. 


I. 


AS TO THE JURISDICTION OF THE CIRCUIT COURT. 


The proceedings for “ removal” were based upon the 
2d section of the act of March 3, 1875, relating ‘to the 
jurisdiction of the Circuit courts of the United States and 
to regulate the removal of causes from State courts, etc. 
The original petition for removal was filed on the 14th 4 
day of December, 1882. (Printed record, p. 13.) ei 
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On the 15th day of January thereafter, Jordan obtained 
leave of the court to amend his petition. 


On the 23rd day of January the amended petition was 
filed (Printed record, p. 13), and is as follows: 


STATE OF ILLINOIS, i 
Coox Counry. ‘ 


Circuit Court, JANUARY TERM, 1883. 


Charles H. Mitchell, plaintiff, \ Petition for removal 
US. lo the Circutt Court 

Jabez G. Smale, John I. Bennett, } ofthe United States 
Frank I. Bennett, Conrad N. Jor the Northern 
Jordan, defendants. | Listrict of Lilinois. 


Lo said Court: | 

Your petitioner respectfully shows to this honorable 
court, that the matter and amount in dispute in the above 
entitled suit exceeds the sum or value of five hundred dol- 


lars, exclusive of costs. 

That the controversy in said suit is between citizens of 
different states, and that the petitioner, who is defendant, 
was at the time of the commencement of this suit, and now 
is and at the time he became such defendant, was a citi- 
zen of the state of New York; that neither said John I. 
Bennett nor said Frank I. Bennett were, nor were either of 
them in possession of said lands described in said declara- 
tion at the time of the commencement of said suit, nor 
have they or either of them since been in possession 
thereof, nor did they or either of them own said real es- 
tate or any portion thereof, at the said time of the com- 
mencement of said suit, nor have they or either of them 
since acquired title thereto; that they are unnecessary and 
improper parties defendants to said suit; that said defend- 
ant Jabez G. Smale, was at the time of commencement 


of this suit, the tenant of petitioner; that petitioner is the 
owner of the legal title to said land; that petitioner was 
admitted as defendant in said cause to defend as landlord 
on the 2d day of December, A. D., 1882; that subsequent 
thereto and on the roth day of January, 1883, and after 
the said suit became a /s Pendens as against petitioner, the 
said Jabez G. Smale, by agreement with petitioner, sur- 
rendered and cancelled the lease of said lands involved in 
this suit, which he held at the time of the commence- 
ment of this suit, and received and executed and entered 
into a new lease from and with petitioner, of all the lands 
involved in this suit of the said date, in place of the said 
original lease in force when this suit was commenced. 

That in and by the said new and substituted lease the 
said Smale expressly agrees to hold said premises subject 
the dis pendens of this suit as against petitioner and to 
abide by any final judgment which may be rendered in 
this suit against petitioner and to be subject to any pro- 
cess which may be issued thereon, and that he, the said 
Smale, hath no rights under said substituted lease to the 
premises therein contained after ~any such final judg- 
ment against petitioner shall have been rendered. 

Your petitioner states that said suit is one arising un- 
der the laws of the United States in this, to wit: that 
plaintiff seeks in and by said suit to recover lands em- 
braced in a survey of pnblic lands made by the govern- 
ment of the United States in 1874, embracing a part of 
said section 20, Tp. 37 N. R., 15 E., 3d P. M. in Illinois, 
and patents issued under said survey under which your 
petitioner deraigned title in fee simple before the com- 
_ mencement of said suit, and in him vested by conveyance 
"from the patentee. 
That the plaintiff claims that he is seized of the frac- 


tional tract described in the declaration asthe grantee of 
Horatio B. DeWitt that the said survey patents and deeds 
to petitioner are not made in pursuance of the acts of 
congress and laws of the United States relating to the 
surveying and disposition of the pubiic lands of the 
United States, and that said act of Congress and laws 
have been misconstrued by the said land department and 
disregarded, and that said survey, patents, deeds, and the 
proceedings of the land department are illegal and void, 
and in violation of the contract rights of said Mitchell un- 
der the laws of the United States; that by virtue of the 
alleged ownership of said fractional tract described in the 
decl aration he, the plaintiff, under and in pursuance of 
said act of Congress and laws of the United States, is al- 
so the owner of said lands so owned by your petitioner by 
virtue of said survey of 1874, and patents and deeds 
thereunder. This petitioner claims title in fee to said 
lands other than said fractional tract by virtue of said sur- 
vey of 1874, said patents and-deeds issued thereunder in 
pursuance of the act of Congress aforesaid, and laws of 
the United States, and therefore states that said suit is one 
arising under the laws of the United States entitling this 


petitioner to a removal of the suit under the act of Con- 


gress entitled “an act to determine the jurisdiction of the 
* Circuit courts of the United States and to regulate the 
‘‘ removal of causes from the State courts, and for other 
“ purposes,” in force March 3, 1875, for that cause alone, 

And your petitioner offers herewith a bond, with good 
and sufficient surety, for his entering in said Circuit court 
of the United States on the first day of its next session a: 
copy of the record in this suit and for paying all costs 
that may be awarded by said Circuit court if said court 
shall hold that this suit was wrongfully or improperly re- 
moved thereto. 


And he prays this honorable court to proceed no fur- 
ther herein except to make the order of removal required 
by law and to accept the said surety and bond and to cause 
the record herein to be removed into said Circuit court 
of the United States in and for the Northern district of 
Illinois, and he will ever pray. 

Conrap N. JorDAN, Petitioner. 


This petition was accompanied by a bond, which was 
finally made satisfactory to the court and no objection is 
now urged because of its insufficiency. 


It was upon this amended petition that the proceedings 
for removal were had. 


Not deeming these proceedings sufficient either in form 
or substance to deprive the State court of, and invest the 
Circuit court with jurisdiction, plaintiff interposed the ob- 
jections in the State court appearing in the record ( Printed 


record, 11, 12, 16, 17), and also entered and urged a 
motion in the Circuit court tq remand the same to the 
State court. (Printed record, pp. 19, 20, 72.) 

It is not entirely clear what particular grounds were 


_ felied upon for the removal. It will be observed that the 


petition first alleges diversity of citizenship. And second, 
that the suit is one arising under the laws of the United 
States, and that petitioner is entitled to a removal for thai 
cause alone. Assuming that both grounds will now be 
urged, to maintain the jurisdiction of the Circuit court, 
both are here considered. 


THIS IS NOT A CONTROVERSY BETWEEN CITIZENS OF 
DIFFERENT STATES, NOR ARE THE FACTS SUFFICIENTLY 
SHOWN TO AUTHORIZE THE REMOVAL UPON THAT 
GROUND ALONE. 


The Illinois statute of ejectment bearing upon the 
question of parties defendant, is as follows: 


“1f the premises for which the action is brought are 
“ actually occupied by any person, such actual occupant 
“ shall be named defendant in the suit, and all other per- 
“sons claiming title or interest to or inthe same, may 
“also be joined as defendants.” 


Starr & Curtiss, Stat., 981, § 6. 


«If the action is agairist several and the plaintiff is en- 
“titled to recover, he shall recover against all who are in 
‘joint possession or claim the title, whether they shall 
“have pleaded separately or jointly.” 

Lbid, 987, § 28. 


“If the verdict be for any plaintiff and there be several 
“ defendants, the verdict shall be rendered against such of 
“them as were in possession of the premises, or as claimed 
‘title thereto at the commencement of the action.” 
Ibid, 987, § 30, Sub§ 3. 


‘The suit was originally commenced by the plaintiff in 
error against Smale and the two Bennetts, all citizens of 
Illinois—Smale being the actual occupant of the premises, 
and the two Bennetts claiming an interest therein. 

Smale was, therefore, a necessary party. 

Merritt v. Thompson 13 Ill., 716. 
Phelps v, Oaks, 117 U.S., 236, 


And the two Bennetts, at least, proper parties defendant. 


There three defendants came in and interposed a gen- 
eral dem urrer to the declaration, Printed record, p. 4, 
thus appearing and submitting to the jurisdiction of the 
court without objection. 


Afterwards Jordan came and offered to enter his con- 
ditional appearance; that is to say, upon condition that he 
should be substituted as sole defendant in place of Smale 
and the Bennetts. (Printed record, p. 7.) 


In support of his motion, Jordan presented to the court 
his affidavit, in substance as follows: 


* Conrad N. Jordan, being duly sworn, says that the 

* said defendants, John I. and F. I. Bennett, conveyed the 
“ property involved in the above entitled suit to affant be- 
“fore said suit was commenced, and on the 1st day of 
« November, 1882; by deed dated and acknowledged of 
_ that date, and in pursuance of a contract executed Sep- 
| “tember 20, 1882; that at and prior to said last mentioned 
ae « date, said defendant, Jabez G. Smale, had been in pos- 

_ “session of a part of said premises; and on the 26th day 
- “of October, 1882, entered into the possession of the res- 
 *idue of said premises; that said Smale executed a writ- 
‘ten lease as to the residue of said premises, October 26, 


was Reseed, the said defendant, Smale, was the 
ni ant of affiant, and the said John I. and Frank I. Ben- 
vad n0 interest in said property, or any of it, or the 
e a thereof, except as holding under affiant. 
t herefore prays that he may be substituted 
=. dant for the said John I. Bennett, Frank I. 
’ ayenes G. Smale, his tenants as aforesaid. 

“ ConraD N. JoRDAN.” 
P, 8.) 


? 
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Unquestionably if Jordan had succeeded in his efforts 
to be substituted as so/e defendant in the cause, prior to. 


its removal from the State court, there would at once 
have arisen the requisite condition to a removal of the 
Cause, upon the ground of citizenship alone. This motion 
being, however, denied, he then, upon his own motion be- 
came a co-defenc ant with the Bennetts and Smale. { Printed 
record, p. 8.) The case then stood as to parties, thus: 
Mitchell, plaintiff, a citizen of Illinois; the two Bennetts 
and Smale, defendants, citizens of [llinois; and Jordan, a 
co-defendant upon his own motion, a citizen of New 
York: Hence, unless the defendants, the two Bennetts 
and Smale, each and every one of them could, upon some 
ground, be put aside as mere nominal parties; obviously 
the case was not removable upon that ground alone. 
First treating the Bennetts as such nominal parties, the 
consummation of this purpose was evidently intended by 
the circumstances which afterwards took place, as related 
by the amended petition : | 


«After the suit became a /’s pendens as against peti- 
tioner,’—to use the language of the petition—Jordan 
entered iato an arrangement with the defendant Smale, 
the very object and purpose of which canfessedly was, 
to so change the sfat/us of the parties, as to at once create 
the conditions necessary to render Smale an unnecessary 
party defendant, and oust the State court of its properly 
acquired jurisdiction. 

Counsel submits that this course was entirely ineffective 
for the accomplishment of such purpose; Smale still 
remained a necessary party-defendant. 

Jordan was noi a necessary party. When the landlord 


comes in and defends of his own motion in the action of 
ejectment under the statutes of Illinois, it is as co-defend- 


ant. The statute provides:' “Every tenant who shall 
“at any time be sued in ejectment by any person other 
«than his landlord shall forthwith give notice thereof to 
*«his landlord or to his agent or attorney under the 
“ penalty of forfeiting two years rent of the premises in 
*¢ question or the value thereof, to be recovered by such 
«Jandlor d by action of debt, in any court having cogniz- 
“ance thereof.” 
Starr & Curtiss; Stat., 954, § 1 


On the receipt of such notice the landlord can appear 
and defend in the name of the tenant, or can have him- 
-self made @ co-defendant. 

( Oetgen v. Ross; 47 Ill., 142.) 


Being admitted by the State court as a co-defendant 
Jordan could have defended the possession of Smale, and 
through that his own title, and he had thereby the right 
to control the defense as dominus /itis, and to conduct 
such issues as his own rights and interests might dictate, 
_ and this need not arrest or interfere with the jurisdiction 
. of the State court already established by the plaintiff 
against the tenant in possession. Far such proceedings 


_ _ should be treated as incidental to the jurisdiction thus ac- 


: : aves and auxiliary to it. 
| Phelps v. Oakes; 117 U. S., 237, 240. 


. When Jordan came in as co-defendant it was upon his 
wn motion and for his own interest, not because he was 
; A Necessary or indispensable party. 
: - | » Phelps v. Oakes; 117 U.S., 236, 239. 


le petition sufficient in form. 
ds surance Co. v. Pechner; 95 U. S., 230. 
eron v. Hodges; 127 U.S., 322. 
wre O. Ry. Co.; 113 U. S., 240. 
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2. NOR IS THE SUIT ONE ARISING UNDER THE LAWS OF 
THE UNITED STATES, NOR DOES THAT FACT SUF- 
FICIENTLY APPEAR TO AUTHORIZE A REMOVAL ON 
THAT GROUND ALONE, 


At the time the petition for removal was _ filed, 
the declaration in the suit contained one count, and is in 
the following language: 


“In THe Crrcurr Court or Cook Counry. 


“ STATE OF ILLINOIS, 
November, A. D. 1882, Term. 
* Cook CounrTy. ' ; 


«“ Charles H. Mitchell, plaintiff, complains of Jabez G. 
“ Smale, John I. Bennett and Frank I. Bennett of a plea of 
“ejectment for that whereas the plaintiff_on the first day 
“ of October, A. D. 1882, was possessed of a certain parcel 
‘‘of land with the appurtenances lying and being in the 
“ county aforesaid, to wit: the fractional southwest quarter 
« of fractional section twenty (20) in township thirty-seven 
(37), north, range fifteen (15), east of the 3d principal 
“meridian according to a plat of the survey thereof 
«made by direction of the United States government and 
‘returned into the general land office prior to the year 
«« 1850, which said land, appurtenances and tenements the 
‘ plaintiff claims in fee simple, and the plaintiff being so 
«‘ thereof possessed, the defendants afterwards, to wit: on 
‘the first day of November, A. D. 1882, entered into the 
‘ said land, appurtenances and tenements, and now unlaw- 
« fully withhold from the plaintiff the possession thereof 
“ to the damage of the plaintiff of one thousand dollars, 
«“ and therefore he brings his suit.” 


. 


a 


a 
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There were no pleas or other papers of any kind or 
character, whatever, in the case indicating in the slightest 
‘manner that the suit was one arising under the laws of 
the United States, or that the plaintiff would or could 
claim it to be such, or would contend for the existence of 
any fact or circumstance from which such claim might be 
inferred, and the only charge that it is a suit of that char- 
acter, to be found anywhere in the record, is in the bare 
statement that the suit is one arising under the laws of the 
United States, as set forth in the second clause of the 
amended petition, and in the allegations therein imputing 
to the plaintiff the claims as therein stated. These im- 
puted claims seem to furnish the chief foundation for the 
petitioner’s allegations that the suit arises under the laws 
of the United States. 


‘It is difficult to preceive the force or reason of this 
character of pleading. Such claims as are here attributed 
to the plaintiff, would have been quite futile ang useless 
in this action of ejectment, no such claim could by any 
possibility have been made availing by the plaintiff in the 
trial of the cause. 


Under the laws and rules of practice in the state of Iili- 
nois, in actions of ejectment, the title of the defendant is 
not to be assailed, but the title of the plaintiff must be 
maintained. 

The old rule that the plaintiff must recover (if he re- 
covers at all),upon the strength of his own title, is still 
the doctrine of the courts of this state. 

Valleite v. Bennett, 69 lll., 632. 
Aholiz vy. Zellar, 88 lil., 24. 
Cobb v. Lavalle, 89 Ill., 331. 
Stumpf v. Osterhage, 94 MUl., 115. 
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The fact however, that he attributes such claims to the 
plaintiff, can avail petitioner nothing, in his effort to make 
it appear that the case is one for federal jurisdiction. 


The question whether a party claims a right under the 
constitution or laws of the United States is to be ascer- 
tained by the legal construction of its own allegations, and 
not by the effect attributed to those allegations by the ad- 
verse party. 


New Fersey R. R. Co. v. Mills, 113 U.S.., 
249, 257. 


But in fact no such claims were at any time made by 
the plaintiff, and as a matter of fact, at no time during the 
progress of the trial, or any of the subsequent proceed- 
ings—having reference to the merits of the case—has 
there been any act of congress, or any law of the United 
States drawn in question construed, relied upon or im- 
pugned by either party. | 

Counsel does not deny that in a proper case, ¢.g., a suit 
in equity to set aside the patents and deeds under the 2nd 
survey, upon the ground that the officers of the General 
Government were without power to order the survey, 
and issue the patents thereunder (as they most certainly 
were) a federal question might arise within the meaning 
of Section 709 of the Revised Statutes; but counsel does 
not understand how a federal question,—as it is some- 
times called—within the meaning of the removal Acts of 
March 3, 1875 can exist in the present case. 

Provident Savings, etc. Society v. Ford, 
114 U.S. 635. 


The petition is not sufficient in form: It fails to point 
out, or specify the clause or section of the act, or even 
the act itself, under which the suit is supposed to arise. 


The special facts necessary to give the court jurisdiction 

must appear upon the record by a statement in legal and 

logical form, such as is required in good pleading. 

Gold-washing and Water Co. v. Keyes, 96 
U.S. 199. 

Carson v. Dunham, 121 U.S. 421. 


The petition for removal is by one defendant only. 


: 

The language of the statute is * * * either party | 
may remove said suit into the Circuit court of the United . 
States. * * * By the word party is meant, the | 
aggregation (if shere be more than one person) of persons | 
plaintiffs or defendants in the suit. ) 
Removal cases, 100 U. S. 457. | 

Barney v. Latham, 103 U.S. 205. 


If. 


AS TO THE QUANTITY OF LAND WHICH PASSED TO DE WITT 
UNDER HIS PATENT, AND HENCE ACQUIRED BY PLAINT- 
IFF IN ERROR. 


This question is aswered by a determination of the effect 
of the surveyor’s line run at the original survey, denomi- 
nated a meander line, as a line of boundary. 


es » 


Or, by determining whether the land was sold by the 
acre or as a specific tract. 


It is found by the court in its special findings, that on the 
tst day of March, 1850, the remote grantor of the plaint- 
_ iff, Horatio B. DeWitt, received a patent for said land in 
_ the usual form, in and by which patent the land is de- | 
: seribed as the “south-west fractional quarter, of 
_ “fractional section 20, in township 37, of range 15 in the 


divi of lands subject to sale at Chicagy, Illiaois, con- 
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“ taining four acres and fifty-three hundredths of an acre, 
“ according to the official plat of the survey of the said 
“lands returned to the general land office by the Surveyor 
“ General.” (Clause 2, Printed record, p. 32). The court 
further finds that atthe commencement of the suit the 
plaintiff through mesne conveyances, had acquired and 
held the title in fee simple to the lands so conveyed by 
the United States to said Horatio B. DeWitt under and 
by virtue of said patent (clause 3, 7@). The plat re- 
ferred to represents a single tract of land 7» solido, lying 
within the above description, without any line or lines of 
division or separation appearing thereon, and represents 
the south-west boundary of said tract to be the waters of 
the lake. 


What is a meander line? 


There are eleven ordinances and acts of Congress to- 
gether, of a general character, relating to the survey of 
the public lands prior to the year 1835, the date of the 
survey of the lands in question. In none of which.is the 
subject of meandering or meander lines at all referred to. 


The act of Congress under which the survey of the 
land in question evidently took place, is the act of Feb- 
ruary 11, 1805. Land Laws, part 1, Chap. 72, p. 119, Ed 
1838, the provisions of which, so far as it relates to the 
subject in controversy are as follows: 


«#* #* * § 2. And be it further enacted, that the 
boundaries and contents of the several sections, half sec- 
tions and quarter sections of the public lands of the 
United States, shall be ascertained in conformity with the 
following principles, any act or acts to the contrary not- 
withstanding: 


« rst. _ All the corners marked in the surveys, returned 
by the Surveyor General, or by the surveyor of the land 
south of the State of Tennessee, respectively, shall be 
established as the proper corners of sections, or subdivi- 
sions of sections which they were intended to designate; 
and the corners of half and quarter sections, not marked 
on the said surveys, shall be placed as nearly as possible, 
equidistant from those two corners which stand on the 
same line. 


«2d. The boundary lines actually run and marked in 
the surveys returned by the Surveyor General, or by the 
surveyor of the land south of the State of Tennessee, re- 
spectively, shall be established as the proper boundary 
lines of the sections or subdivisions for which they were 
intended; and the length of such lines, as returned by 
either of the surveyors aforesaid, shall be held and con- 
sidered as the true length thereof. And the boundary 
lines which shall not have been actually run and marked 
as aforesaid shall be ascertained by running straight lines 
from the established corners to the opposite correspond- 
ing corners; but in those portions ef the fractional town- 
_ ships, where no such opposite corresponding corners have 
~ been or can be fixed, ‘he said boundary lines shall be ascer- 
' tained by running from the established corners due north 
and south or east and west lines, as the case may be, to 
the water-course, Indian boundary line, or other external 
boundary of such fractional township.” 


ie Hence there is not left the slightest ground for doubt, 
"or conjecture, as to what was intended to constitute the 

boundary of tracts in such cases, the act most explicitly 
_ providing that the watercourse, Indian boundary line, or 
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It will be observed, however, that the second section 
above quoted, requires the contents of the several sub- 
divisions to be also ascertained. This, obviously, cannot 
be done in the subdivisions rendered fractional by such 
obstruction without some process of measurement, and 
perhaps the only method which could have been adopted, 
or certainly the most convenient which could have been 
adopted in cases of water-courses, was that of meandering 
the water-course. 


During the period covered by the ordinances and acts 
of Congress before mentioned, there were numerous cir- 
culars and letters from various officers of the government, 
giving explanations, constructions and directions touching 
the various laws referred to. 


On the 31st day of March, 1820, Mr:-Meigs wrote to 
the Surveyor General at Chillicothe, the following letter: 
(Land laws, Vol. 2, p. 819, No. 794; Ed. 1838.) 


“Sir: It has been represented to me that township 9, 
‘‘ north of the base line, in range 4, west of the 2d princi-+ 
‘pal meridian, has been surveyed into sections and di- 
“ vided into quarters without regard to White river, a 
“navigable stream which runs through it. You will 
‘‘ therefore cause the said river to be meandered, and send 
“a plat to this office and to the register at Vincennes, 
‘with the quantity of land contained in each quarter 
* section (in that township) through which the river 
“ runs, that the register may know what allowances to 
«“ make to purchasers of those lands, and the river be re- 
“served asa highway. You will please have this done 
“ immediately.” 

This letter contains the first allusion (which counsel 
has been able to find) touching the subject of meander- 
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ing water-courses, in connection with the government 


surveys. 


From this it clearly appears that the prime object of 
such meandering, was the ascertainment of the quantity of 
land in the given fraction. 


It is possible there may have been another object in 
this meandering the water-courses as indicated by the let- 
ter, namely, to at once determine and fix the character of 
the given water-course as navigable, or public waters, 
and indicate that none but navigable or public water- 
courses were to be meandered. Thus it has been fre- 
‘quently stated by courts, but never decided, so far as 
-counsel is aware, that none but navigable waters were 
-ever meandered by the government surveyors. 


But, however this may be and which is of not so much 
‘importance in the present attitude of the case, it clearly 
appears, that neither by the law itself, nor the acts and 
~conduct of the officers whose duty it was to execute the 
law, was it the object or intention in meandering a water- 

“course, to make the surveyor’s line or the so-called 
meander line, the boundary of the adjoining land. 


The discussion of this subject first came before the 
_ courts of Illinois as early as the year 1841, in the case of 
_ .Middleton v. Pritchard, 3 Scam., 510. 

“4 ' ‘That was an action of trespass guare clausum for cut- 
_ "ting timber on the land claimed. 


oe oH One of ee questions in the case was ) enetber: or not 
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** When lands are claimed by patent or grant from the 
Government of the United States and purchased at the 
several land offices from the plats there filed, and which 
are bounded by the Mississippi river, the purchaser can- 
not claim beyond the lines of the government survey, 
and must be controlled by lines and corners established 
and run by the government surveyor.” (/d., p. 511.) 


The jury found for the defendant and the case was re- 
moved into the Supreme court. 


In reviewing the case the Supreme court as to this 
said: “The island or peninsula is separated from the main 
land by a slough, formed by a gradual slope from each 
side, through which the water of the river runs two or 
three months in the year. The main land is overflowed 
in high water. In low water the sléugh is dry except 
some pools of standing water, and is fitted with drifting 
wood. * * * The island and slough have not changed 
for the last thirty years. They are not marked or mapped 
upon the plat of the government surveys. But it ap- 
pears the surveyor of the government traced the courses 
and distances along the margin of the slough next the 
main land, in order to estimate the quantity of land in the 
fractio., und which estimate did not include the /ocus im 
guo. 


«« But the plats in the land office and Surveyor General’s 
office have no line marking these courses and distances 
as a boundary. They are taken from the field notes of 
meandering in the Surveyor General’s officee * * * 
The maps, plats and field notes of the governmental sur- 
veys, by reference become a part of the evidences of title 
to enable the grantee to identify his boundary and lands. 
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So whete islands are marked, mapped, platted or sur- 
veyed, or where lines are distinctly drawn on the plat, as 
bounding the front on rivers, lakes or other waters, these 
distinct acts of the grantor must explain, qualify, control 
or determine the interpretation, construction and extent of 
the grant. * * * 

“ It is denied that this land is bounded upon the river. 
We think there can be no question on that point, the fact 
appears so clear. | 

“There is no line upon the maps or plats, nor any di- 
rection in the field notes, nor any other visible monument 
to define and designate the southern boundary of the 
tract. 

« It is true the field notes of the meandering of the front 
of this tract speak of it as the southerly boundary. But 
as I before remarked, the meandering is for the purpose 
of ascertaining the quantity of the land. 

“ Should it be incorrect still it would not entitle the 
party to a re-survey and new estimate. It is sold more 
or less. If there be more the purchaser gets it; if there 
_ be Jess, he loses it. 

‘This therefore cannot control, * * * 

We are therefore of the opinion the court misdi- 
rected the jury and that a new trial ought to be granted.” 


This case was early followed by that of the Cana/ 
Trustees v. Haven, 5 Gil., 548, 558, in which the subject 
: of the effect of the so-called meander line was again very 
ee fully cansidered, by the same court, and the doctrine an- 
3 in the case of Middlston y. Pritchard, supra, ap- 


es In the consideration of the branch of the case referred 
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to, the court say: “The agreed case states as follows: 
It is admitted the Des Plaines River is meandered through 
the entire length of said sections, as appears by the minu- 
tes of said survey in said surveyor’s office, a copy of 
which minutes is also attached, marked 2, and delineated 
on said maps. We do not understand this language to 
imply that the meandered line was marked upon the maps 
in the land and surveyor’s offices but that it would appear 
by the mzuutes not maps, that said river was meandered, 
a copy of which minutes is also.attached and delineated 
on said maps, not as they appear in said offices, but as 
they are made exhibits, which, however, is an error in 
point of fact, as there are no distinctions of said.mean- 
dered lines upon the maps, As there was, therefore, no 
marked line upon the plat by which the grant was made, 
defining and limiting the land granted to the margin of 
the stream, the whole argument founded upon such a 
supposed state of facts fails. 


« That a meandered line, which 1s run for the purpose 
of ascertaining the quantity of land in-the fraction, is not 
a line of boundary has been settled by a former decision of 
this court, in the case of Middleton v. Pritchard, 3 Scam., 
510.” 


More recently, the same subject again came before the 
Supreme court, in the case of Houck v. Yates, 82 Ill., 179. 
That was an ejectment for a valuable tract of land, lying 
along the Mississippi river, just above the city of Cairo. 


After a trial in the Circuit court of the county in which 
the land is situate, it was taken to the Supreme court 
upon an agreed state of facts. In the opinion in the case, 
‘the court holds this language: ‘“ But it is insisted by ap- 
« pellant that the field notes in the land office show that a 
«line was run between the river marked on the plat and 
“the lands actually purchased by appellee, and this line 
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* forms the southern boundary of his lands, and not the 
“ river. 

«¢ Had any corner or monument been established to mark 
“the southern boundary of appellee’s purchase, by the 
“ government surveyors, such would have been conclusive. 
«“ That, however, did not occur, but the river seems to have 
“ been left to mark the southern boundaries of the land. 
«The plats in the United States Land Office show the 
“ river as a boundary. | 

« But it is said the meandered line ran by the govern- 
‘ment surveyors along the fractional sections on the 
* south, mentioned in the stipulation, should control as to 
* the southern boundary of appellee’s lands. Had corners 
* been established, or government monuments erected, or 
«plats made, showing it to be the intention that the 
* meandered line should form the southern boundary of 
* appellee’s purchase, those facts would properly deter- 
** mine the extent of the grant; but that a meandered line, 
“which does not appear upon the plats in the United 
« States Land Office, and which was, no doubt, run for the 
“sole purpose of ascertaining the quantity of land in the 
*« fraction, should have the same effect as a visible govern- 
“ ment monument, is a proposition which we do not feel 
“ inclined to sanction. 

“Indeed it was settled in Middleton v. Pritchard, 3 
“ Scam., 510; and Canal Trustees v. Haven, 5 Gil., 548, 
“ and subsequent cases, that a meandered line, which is run 
“ for the purpose of ascertaining the quantity of land in the 
“ fraction, cannot be regarded as a boundary line. 
“If, in the original survey, the meandered line had been 

“ designed as the Southern boundary of appellee’s lands, 
“the government plats, no doubt, would have indicated 
“ that fact, and the strip of land between the meandered 
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“line and the river would also have been surveyed and 
‘‘ platted. This, however, was not done. 

«“ But the plat showing the river as the boundary of 
“ appellees purchase, and the additional fact that the strip 
“of land between the meandered line and the river was 
“not surveyed or platted, would seem to leave no room 
‘for doubt that the river was intended for the southern 
“ boundary of appellees lands.” 


Judgment by the court accordingly. 


The last case involving this question which came before 
the Supreme court is that of Fadler v. Dauphin, reported 
in the 124 Ill., 542. One of the principal questions in this 
case also was respecting the effectto be given to the sur- 
veyor’s line run in meandering a watercourse. Chief 
Justice Sheldon in delivering the opinion of the court, after 
citing the cases of Middleton +. Pritchard and Canal 
Trustees v. Haven supra says: “Houck v. Yates, 82 Ul, 
“ 179, reaffirms the decision that a meandered line is not a 
“boundary line. The meandered line here does not in- 
“clude the /ocus in guo, but, according to the authorities 
“cited a meandered line is not a boundary line.” 


So that the decisions of the court of last resort, of IIli- 
nois, are entirely uniform and emphatic in deciding that 
surveyors lines or meander lines are not lines of boundary. 


And equally so are the courts of last resort, upon this 
subject of all the states of the northwest, with possibly 
one exception. That of the State of Nebraska. 

Fones v. Pettibone. 2 Wis., 308. 

Boorman v. Sunnuchs, 42 Wis., 235. 

Wright v. Day, 33 Wis., 260. 

Shufeldt v. Spaulding, 37 Wis., 662. 

Marquette Boom Co. v. Adams, 44 Mich., 
403. 


Rice v. Ruddeman, 10 Mich., 125. 
Krant v. Crawford, 18 lowa, 549. 
Mussey v. Hershey, 42 lowa, 364. 
Foss v. Faust, 54 Ind., 471. 
Sherlock v. Bainbridge, 41 Ind., 35. 
Ridgeway v. Ludlow, 58 Ind. 249. 
“eae Schurmeir v. St. Paul, 10 Minn., 82. 
ia Minto v. Delaney, '7 Oregon, 342. 
es | Gavit v. Chambers, 3 Ohio, 495. 
Morris v. Benson, 61 Mo., 345- 


The decisions of the courts of the United States are to 
the same effect: 
Forsythe v. Small, 7 Bissell, 201. 
Schurmeir vy. Railroad, '7 Wall, 272. 


e But, if this w ere otherwise, plaintiff in error insists in 
‘a 4 - view of the uniform and repeated decisions of the highest 
court of the State upon this subject, extending through a 
period of fifty years, that so far as the State of Illinois is 
concerned, this question is settled, and the proposition 
that a meander line is not a lide of boundary become an 
established rule of real property, and hence such rule 
should be adopted by all courts called upon to adjudicate 
similar questions touching real property lying within the 
State of Illinois. 

Waring v. Jackson, 1 Pet., 570. 

Hinde v. Vattiers, lessee, 5 Pet., 398. 

Suydam v, Williamson, 24 How., 427. 

Conway et al. v. Taylor's Executor, 1 Blk. 

603. 


The circumstance, that the fraction contained a greater 
_ number of acres than was estimated and paid for, is by no 
_ means a controlling circumstance. 


It is a matter of history that the government has never 
been controlled by considerations of profit, in its transac- 
tions in the public lands. . 


And it is equally a matter of history or public notoriety 
that the early surveys of the public lands in the north- 
west particularly, were of the mos t indifferent and uncer- 
tain character. Indeed the matter of quantity was al- 
ways considered but of secondary importance. The offi- 
cers of the government whose duty it was to have the 
surveys of the public lands exe cuted, seem never to have 
insisted upon certainty in this respect. A perfect illustra- 
tion of what is here stated will appear by reference to one 
of numerous letters of instructions from the heads of the 
land department of the government, to the surveyors of 
the public lands. Under date of March 13, 1805, Mr. Gal- 
latin wrote a letter of instructions to the surveyor of 
lands in Mississippi, as follows: 


«Sir: I have the honor to enclose an act concerning 
“the mode of surveying the public lands of the United 
«“ States, which although principally intended to palliate the 
“errors made in the curveys north of the Ohio, contains 
“ certain general principles in relation to the mode of es- 
‘ tablishing corners and running interior lines, which ap- 
‘ply to allthe public lands. * * * 

«“ The legislature has fixed the price at four dollars per 
“ mile, that will not be enhanced; and although very 
‘“« great correctness cannot be attained for that price, in 
“ that part of the country, it is our duty to carry the law 
“ into effect; and all thal can be expected is, that the sur- 
‘< veys will be as correct as can be done at that rate. 


o 
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“You will also perceive, from the enclosed act, that the 
“ principal object which Congress have in view, is, that 
‘corners and boundaries of the sections and subdivisions of 


%“ sections should be definitely fixed, and that the ascer- 
“ fainment of the precise contents of each is not considered 
“as equally important; indeed it is not so material, either 
“ for the United States or for the individuals, that pur- 
“ chasers should actually hold a few acres more or less than 
“ their surveys may call for, as it is that they should know 
“with precision, and so to avoid any litigation, whal are 
‘‘ the certain boundartes of their tract. It is true that you 
* will not be able to complete your work in that scientific 
‘‘ manner which was desirable, and that it will not be 
“ possessed of that merit, in a geographical point of view, 
“« which your abilities enabled you to give it. 
«¢ But those are only sec ondary, though very desirable 
~* objects; and it is of primary importance that the land 
“ should be surveyed and divided, as well as it can be 
**« done, so as at least to connect the whole work, to ascer- 
** tain the claims affirmed by the commissioners, and enable 
~¢ Government to dispose of the vacant lands.” 
Land Laws, V ol. 2, p. 787, No. 750, Ed. 
1838. . 


The land was not sold by the acre. 


The words in the patent to DeWitt, “containing four 

"> acres and fifty-three hundredths of an acre according to 

~~» the official plat of the survey of the said lands,” * * * 
_ are merely descriptive of the premises, and not words of 
_ . limitation upon the quantity sold. 
e Vowles vy. Craig, 8 Cranch, 372. 
Fackson v. Moore, 6 Cowen, 705. 
Jackson v. Deffendorf, 1 Caines, 493. 
Cottingham v. Parr, 93 Iil., 233. 
Hathaway v. Power, 6 Hill, 453. 
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id the case of Vowles v. Craig. The complainant be- 


~ 


came entitled to a certain survey upon a military land 
warrant for two thousand acres of land, this land was sold 
as containing (as was supposed) two thousand acres, 
whereas, in fact it containing about two thousand seven 
hundred acres, and a proceeding in chancery was instituted 
to recover back either the surplus land or the value 
thereof. 


In the consideration of the case, it is said by the court: 


“ Was the sale of this survey of a specific quantity, at 
‘‘a certain price per acre? or was it a sale of a specific 
“tract? The bill alleges it was of the first description ; 
“the answer denies it, and say it was of the latter. There 
‘is no proof to support the allegation in the bill, unless 
“from the survey, a power of attorney, and the receipt 
‘for the purchase money, it should be inferred that, as 
“ they relate to 2,000 acres of land, only that quantity 
‘¢ was intended to be included in the sale. But this proof 
“is conceived to furnish a very opposite conclusion, the 
‘description and designation of the tract of land sold 
“ was not as a part of a tract; but an entire tract. * * 
«©# When an assignment is made of a plat and certifi- 
“cate of survey, the purchaser takes it subject to the 
“risk of its containing a _  iless quantity than 
“is expressed on its face, and should it contain 
“more he is entitled to _ it. In the case 
“ of Young v. Craig, decided by the court of appeals of 
«+ Kentucky (a copy of which has been furnished and 
‘‘ relied on by each party), the court say, there was par- 
“ticularly in the sales made at an early period of this 
“country, great liberality of admeasurement frequently 
“ allowed by the seller and expected by the purchaser.” 


In the case of Fackson v. Moore, the deed described two 
certain tracts of land in a certain county in the State of 
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New York, viz.: townships numbered three and four in | 
certain ranges, each township being six miles square and ’ 
each containing twenty-three thousand and forty acres a 
and no more, it proved that the area of these townships . 
instead of being each six miles square were six by eight v 
miles, and consequently must have contained, the two 

townships together, an excess of about fifteen thousand 
acres, and the question before the court was, what quan- : 
tity passed by the deed, the whole of each township or aA 
only part of them, viz.: six miles square. 

The court in deciding the case, said: “It is perfectly 
“« settled that when a piece of land is conveyed by metes 
‘and bounds, or any other certain description, all included 
“within those bounds, or that description will pass, 
“whether it be more or less than the quantity stated in 
“the deed.” v 


To the same effect are all the other cases cited, and 
this seems to be the established doctrine of all the courts ’ 
of the United States. | 


The effect of the reference to the plat of the survey in 

DeWitt’s patent, is to make the plat a part of the patent. 

Wash. Real Property, Vol. 3, 367. 

I.and Laws, Vol. 2, 758. ew? 
Deidrich vy. N. W. Ry. Co., 42 Wis., 260. 

Shufeldt v. Spaulding, 37 W1s., 662. 

Middleton v. Pritchard, 3 Scam., 510, 521. 


Railroad Co. v. Bates, 1 Blk. U. S., 204. © 
Houck v. Yates, 82 Ill., 179. f, 
: 
By the plat it appears that all the land in the fractional oi < 


| =. south-west quarter, etc., is in one body, without lines or ‘ 


~ marks of separation or division, and shows to a demon- : 
se Biration that it was not the intention of the government | 
¥ 


of’ 
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to reserve any part thereof from the sale and conveyance 
to DeWitt. | 


ITI. 


AS TO THE QUESTION OF ADJUDICATION OF THE RIGHTS 
OF DE WITT BY THE OFFICERS OF THE LAND DE- 
PARTMENT. 


Plaintiff in error concedes that his rights in this re- 
gard are to be measured by those of De Witt. 


But he insists that the action of those officers in deny- 
ing his right to the premises, did not amount to an adjudi- 
cation in fact, and if it were an adjudication in fact, yet 
the officers were without jurisdiction, and hence their acts 
were void, mgt 

The decision of the Commissioner of the General Land — 
Office so far as it applies to DeWitt is concerned is as 
follows: 

«“ The riparian claims of * * * Horatio B. DeWitt 
‘««have been denied by the action of this office in ordering 
“ and approving the survey of the lake bed, thus treating 
“ the land as belonging to the United States.” (Printed 
record, p. 61.) 

And the decision of the Secretary of the Ioterior is 
simply an affirmance of the commissioner’s decision: The 
operative or decisive words being * * * “ Your 
« decision rejecting the riparian claims of DeWitt * * *- 
“ is therefore affirmed.” (Printed Record, p. 49.) 


These are not words of adjudication; it is merely a 
statement that by some former action, namely, the ordering. 
and approval of the survey, DeWitt’s claim had been 
denied. The sum and substance of it all is, that the 


_- taking possession of the land by the officers of the govern- 
ment and surveying the same, was in effect a decision that 
the land belonged to the United Siates, and therefore and 
thereby did not belong to DeWitt. But De Witt was not 
a party to the proceedings for the survey, nor had he any 
notice of the intention to make such survey, and hence 
could not be bound by any action of the officers in such 
proceedings. 

Nor had the officers jurisdiction of the case. 


If De Witt had been a claimant for the land in the 
same sense—on the same footing—with the horde of 
_ others who appeared as applicants for it, that is to say, if 
he had recognized the legality of the survey, and had 
| “ietee been an applicant for the entry thereof under 
- some one of the various modes of entering the public 
_ lands, and the decision of the officers of the land depart- 
ment had been against his right, and in favor of some 
a: _ other applicant, then unquestionably their decision—in the 
Bi ‘absence of some unusual occurrence, such as fraud or 
~ mistake—would have been not only valid, but final, as 
to such contesting parties. 
- But that is by no means this case. "De Witt appeared 
before those officers not in pari causa with the other ap- 
eH plicants, but claiming the absolute ownership of the land, 
‘claiming that the title thereto had already passed to him 
by virtue of his patent, claiming that the United States 
had no title thereto whatever, and denying the right of 


urisd of the officers of the land department, and 
ona any adjudication of these subjects, by those 
fficers are entirely void. 


- re a rd Pn Tae ee Meee a ae ee fe whe A 
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The authorities in support of this proposition are 
in nurmerous. 2 


Among the earliest cases is that of Wilcox v. Fackson, 
13 Pet., 498, and among the latest, that of Doolan v. Carr, 
125 U. S., 618, 625, all recognizing the principle and 
declaring that the acts of the officers of the land depart- 
ment, in determining the rights of parties in matters not 
within the scope of their power, are not only not final as 
between the parties to be affected thereby, but are void. 


WILLIAM PRESCOTT, 
y mad Ally. for Plff. in Error. 
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STATEMENT. ~ 
This action was brought by the plaintiff, claiming tobe 
£3 the owner by mesne conveyances from Horatio B. De 


ei Witt, who received a patent in March, 1850, for the frac 
tional south-west quarter of fractional section 20, in town- — 


4A ship thirty-seven (37) north, range fifteen a east, of 


complement of sco ane unit os er aaa 
said quarter extended, or as surveyed 
the government in 1874. The first survey was made. 
1834 and 1835. 


2 


‘The plaintiff's declaration contained at the time of trial 
‘three counts: 


_ first. Describing the original tract as described in 
“the patent to De Witt. 


_ Second. Describing the whole supplement of the 160 
acres in said south-west quarter; and, 


Third. Describing a tract supposed to be bounded by 
water on all sides, except the north. (Record, pages 2, 
3, 23 and 28.) 

__. The case was tried before Judge GrEsHAM, the parties 
é having stipulated in writing waiving a jury, and after 
making special findings, the court rendered the judgment, 
} ms which thi this writ of error is brought to this court, ad- 

sing the defendants not guilty as to all of the lands 

cribes ‘in the declaration, except as to the said 4.53 

res, “arid: that the boundary of said described lands 

does not extend beyond the meander line of the origi- 

nal survey thereof by the United States.” (Rec., p. 
35) 


store rendering said judgment the court made and 
‘in the case special findings, and among other things, 
the purchase’of said 4.53 acre tract by DeWit, and 
t o him March 1, 1850, and that, the plaintiff, at the 
‘the ‘commencement of ” suit had acquired title 


> 


#% of mid 4.5 acre tract on the south side, there 
af Be cnt name tht caeres of said meander 
*8 of it, large trees of different varieties; 

evati n of the ridge where said meandered 

ing the southern boundary of said tract, 

01 four feet above the water at the 


> Currently known as 


Wolf lak 
That there Was 


(29); that a po 
Width and elevatio 
with oak, hickory, 


e. 


“vey, contested before the proper officers of the land de- 
| the right of the United States to sell and con- 
‘title to said lands under said second survey, which 


and was Fadieceed by the court as a line of 

rs ‘is entirely above water; that the plaintiff’s lines 

are the east line of the fractional south-west 

of said fractional section twenty (20), the east and 

If section line and the meander line as run by the 

t in 1834 and 1835, and that the tract contains 
(Record, pages 32, 33 and 34.) 

ciebania findings are not to be qomtionsd in this 

map, marked “ Deft’s. Ex. 4,” was duly veri- 
nd introduced in evidence. 


The elevations above datum are shown upon this map 
in large figures and in red ink. The kinds, size and lo- 
cation of trees also appear 6n it, and the distances in rods 
from the waters of Hyde lake to the waters of Wolf lake 
at the time this survey was made. The elevations above 
or the depressions below datum of the bed of Hyde lake 
are shown on the east and west quarter lines—sinus de- 
noting below datum, its absence above. There is also 
shown a road running the entire distance over this body 
of land from north-easterly to south-westerly. 


It is conceded, and found by the court, that this body 
of land was dry for 150 rods south from the south line of 
the 4.53 acre tract on 20. If the court will look at the 
map (Defts.’ Ex. 4) at a point just south of an elevation 
of 9.3 feet, marked “ Elm 24,” and at the right and left 
in bed of lakes noted “ sand” and “ sand bottom” respect- 
_ ively, the court will see the line where it is claimed that. 


the two lakes meet. It will be observed that on and near 
this line the elevations between waters, commencing at 
the east are 2.4; 6.7; 4.5; and 3.9 feet, while in the bed of 
Wolf lake two are given as 1.2 and 1.3, and in that of 
Hyde lake .6 and .4 feet. The belt of timber is con- 
tinuous here, and continues on down south of the quarter 
east and west line on N. % 2g—the diameter of elm 
trees at the south end of the ridge being 2 feet. It will, 
also, be observed that there is another ridge, and parts of 
the way two ridges running from the alleged low belt 
along the west shore of Wolf lake, all the way across this 
body of land to the high ground south of the channel be-. 


tween the two lakes, except in the immediate vicinity of | 


that channel. (The record does not show whether that 


channel is artificial or natural.) The elevation at — = 


marginal channel is shown. 


6 


’ 


The elevations along the last named ridges, commenc- 


2.9; 3-4; 3-8; 4.1; 4.0; 3.3; close to and at the channel 
to where timber again grows to the south end. The 
character and size of this timber is also shown. Follow- 
ing the Hyde lake shore from “Elms” two feet in di- 
ameter just north of half section line section 29, the ele- 
vations are 3.7; 3.1; 2.7; 3.2; 3-2; 2.8; 2.2, and follow- 
ing the elevations between the ridges, commencing at 
said “ Elms,” they are 3.7; 2.6; 3.6; 2.7; 2.6; 2.4; 2.2. 

This is the lowest part of this body of land between 
these lakes, and these figures show that when the 
 - Original survey was made this also was land uncovered 
_ by the water—the elevations being all but one or two, in 
this whole distance of eighty rods and more, ahove the 
‘elevation of the water at that time, as found by the court. 
_ . As before stated, at the time of the survey of 1834 
and 1835, the waters in Hyde and Wolf lakes stood at 
2.2 feet above datum. By running the eye over this 
oo body of land between Hyde andy Wolf lakes, and bear- 
Be ing this elevation in mind, it appears that this entire belt 


4 copy of said map, or Exhibit 4, not attached 
is lef Hg for more convenient use by the 


ing at the north end of them, are 3.5; 2.8; 3.3; 3-43 3-63 


south of the meander line forming the southern boundary 
of this tract the elevations were greater, being 7.5; 8.2; 
9.9; 8.3, etc., feet, showing that the timbered lands on the 
south of this tract were higher than the elevations im- 
mediately north of it, so far as given. 


There was also verified by witnesses, introduced in 
evidence and marked “ Deft’s. Ex. 41%,” another map or 
plat, showing, in addition to the topography, the meander 
line. (Record, between 40 and 41.) 

Referring to the map or plat (Defts’. Ex. 4), the rec- 
ord says: “Said witnesses were permitted to and did 
“testify to the effect that said plat did represent with sub- 
“ stantial correctness the relative position and condition of 
“the waters of the lake to the meander line in contro- 
“versy, and the topography and ‘appearance of the sur- 
“rounding lands and water at said date,” except one 
Gaughan, who thought that the north end of the map. 
should be “a little more rounding.” (Rec., 41.) 


The following is the map: 
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The contour lines of this. 4.53 acre tract are made 
heavier in the above maps for identification. Figures in- 
dicating elevations, distances and number of acre are en- 
larged for lease in reading. Distances are given in rods 
only. 

The findings of the court verify these two maps. 


Witnesses were introduced at the trial and testified 
with respect to these maps embracing the premises in 
controversy, and established the accuracy of said maps, 
so that they were introduced in evidence. (Rec., 40, 
41.) 

The accuracy of said maps and truthfulness of said 
testimony is not questioned, but the right to introduce the 
same is the only objection made thereto. That the phys- 
ical structure of the tract, involved in this suit, is correctly 
shown by said maps is further manifested by the state- 
ment of the Commissioner of the General Land Office, 
in evidence in this case, that: ‘“ Notwithstanding the sur- 
“ vey of 1835 treats the body of water as a whole, with no 
“ division between what are now called Wolf and Hyde 
« lakes, there wasin 1850 (the year when De Witt acquired 
“his patent), a strip of timbered land running from the 
“border of the lake in section 20, south-westerly to its 
“ border in section 29, thus dividing it into two parts.” 
(Rec., 60.) 


An inspection of these miaps will show the size and 
character of timber over this belt of land for a distance 
of 220 rods from the meander line at the north end, and 
that timber is shown to grow up to the half section line 
on twenty-nine (29), leaving only the space between 
these two timbered portions on which no timber grows 
‘with the exception of an occasional willow. The distance 


ro 


across this tract at various points is shown on the map. 
(Deft’s. Ex. 4). It will, also, be observed that the bed of 
Hyde lake, so far as shown, was at or about datum, 
which is understood to be the height of Lake Michigan 
in 1849, and is adopted as the standard of water height. 
The bed of Hyde lake, so far as shown, is nowhere lower 
than one foot below datum. 


An inspection of the map, will also show the elevations 
on the west of Hyde flake and the distances from the 
meander line as run by the government in 1834 to the 
water at the time the survey was made upon which this 
map was drafted: 


It thus clearly appears that at the time when the govern- 
ment made its survey, in 1834 and 1835, the surveyor or 
agent John A. Clark, acting for the government, run this 
portion of the meander line as well as the corresponding 
portion of it on the section line between sections 29 and 
cs 32 through timber and across land elevated more than 
_ six feet above datum, treating as navigable water not only 
_ the shallow sheet now known as Hyde lake, whose bed is 
me substantially above datum, but also, this mostly timbered 
and large belt of land running continuously from the mean- 
der line at the north to the meander line at the south. | It 
y follows that’in treating this omitted tract, in- 
‘this belt or body of land, as navigable water, and 
a plat to that effect was a mistake, either negli- 
ently or intentionally made on the part of the surveyor 
nd < esgee of the government. 


| ce of the court already stated with respect to the de- 
| or s of the officers of the government. This record, 
ever, contains those decisions. 


a 
A 


ee 
a 


I! 


February 12, 1878, the commissioner of the General 
Land Office, in deciding the appeal taken by De Witt and 
others, said, among other things: “ The riparian claims 
«of Gertrude Hardin and Horatio B. DeWitt have been 
*‘denied by the action of this office in ordering and ap- 
“ proving the survey of the lake bed, thus treating the 
‘land as belonging to the United States.” From: this 
decision De Witt and Hardin prayed an appeal to Hon. 
Carl Schurz, Secretary of the Interior, who, in deciding 
the appeal, said, among other things: “ The tracts sur- 
“veyed in 1834 and 1835 were disposed of long prior to 
“the survey of 1874, and owners of tracts that abutted 
upon the meanders of the lake under the old survey now 
** claim the newly conveyed tracts as riparian owners. 

«The parties thus claiming are Horatio B. DeWitt and 
«Gertrude Hardin, both of whom have appealed. You 
“rejected their claims upon the ground that they ‘have 
“been denied by the action of your office in ordering and 
“approving the survey of the lake bed, thus treating the 
«land as belonging to the United States.’ It seems to me 
‘that no other decision can consistently be reached. To 
“recognize riparian rights to these tracts would be equiv- 
“alent to saying that the lands did not belong to the 
“ United States, and that the survey is a nullity. It is now 
‘too late for this department to question the legality of the 
“survey. It is an accomplished fact. It was ordered, be- 
“gun and fully executed under a former administration. 
« Parties claiming the land under the laws of the United 
*« States have proceeded with regard to their claims, rely- 
“ing upon its regularity and legality and they should be 
‘heard by this department and have their claims disposed 
‘‘of as in other similar cases of claims to publicland. Your 
** predecessor decided to order the survey upon considera- 
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‘tion of the application therefor, and it was ordered in 
“ pursuance of the regular practice of your office and of 
“ circular instructions for all surveys of that class of land. 
“The ordering of the survey, as well as the approval 
“thereof, involved a decision that the land belonged to 
“the United States. 

« There is nothing to show that the order of approval 
“ was procured by fraud, or that either was the result of in- 
“ advertence or mistake. As no grounds are presented for 
“ setting aside the action of your predecessor, or to show 
“that the lands were not subject to public survey in ac- 
“cordance with the rulings and practice of your office for 
“along series of years, the survey will not be disturbed, 
“but will remain intact. Your decision rejecting the 
“riparian claims of DeWitt and Hardin is therefore 
“affirmed.” (Rec., 48 and 49.) 

Three several applications for a rehearing were suc- 
cessively made by Hardin, co-appellant of DeWitt, and 
deried. The first was decided by the Acting Secretary 
of the Interior, August 24, 1880, wherein it is, among 
other things, said, the petition for rehearing was simply 
a reargument of the original case, and that it presented 
“no new or additional reasons why the action of your 
“ predecessor in Ordering and approving the survey of 
“1874, should be now disturbed.” It is further stated 
that “ the decision (of Secretary Schurz), held in effect that 
“the matter of ordering and approving of said survey 
_ “was res judicata, and that no case had been made out 
_ “under the well established rule to justify the present 
“head of the department in reopening or setting aside 
af Parkes your predecessor in the premises.” * * * 
1 d from the records of your office that Mrs. Hardin 
k | of the fact that the survey was being 
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“made, and due notice of the approval thereof, and of 
‘the filing of the plat in the local office at Springfield, and 
“took no appeal. 

« Considerable correspondence was had between Mr. 
«I. N. Hardin, who appears as attorney in fact for 
“ Gertude H. Hardin, and your office pending the sur- 
“vey.” * * * “Qn the 28th day of November, 
“ 1874, he was advised that the survey had been approved. 
“On the 30th of September, 1874, he addressed a letter 
‘to your office, which the following reply thereto, under 
“date of Jany., 1875, addressed to Mr. Hardin, at 238 
“ South Water street, explain: ‘Iam in receipt of your 
“letter of the 3oth ult., requesting to be informed what 
“effect the approval of the survey of Wolf lake has upon 
“the subject of your former communications, namely, viz: 
“the question raised by you as to the navigability of the 
“waters of said lake. You, also, enquire whether this 
“office regards the lands from which the waters have 
“receded as public lands. 

“In reply I have to inform you that conclusive evi- 
“dence having been filed in this office, showing the non- 
“ navigability of the waters of the bed of said lake, and 
“the survey having been made and approved, the plat 
“thereof, together with instructions to the register and 
“receiver, has this day been forwarded to the local land 
“ office at Springfield, Illinois. The lands are regarded 
“as public lands.’” (Rec., 52 and 53.) 


The second application for a rehearing was decided by 
Secretary Kirkwood, April 28, 1881, denying the re- 
hearing. (Rec., 57.) 

The third application for a rehearing was decided by 
the Secretary of the Interior in an elaborate opinion, May 
16, 1881. (Rec., 54, 55 and 56.) From the decision of 
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Secretary Schurz affirming that of the commissioner of 
the General Land Office, no appeal was ever taken, nor 
was there any appeal ever taken from the action of the 
department in approving the plat. (Rec., 53.) 


These special findings of the court, so far as they are 
upon questions of facts, are not the subject of controversy 
in this court, but must be taken as true. 


This statement is necessary because of the course pur- 
sued by counsel for the plaintiff in his argument. 


The jury was waived in the trial court and the case 
heard by the judge, whose findings of fact are conclusive 
in this court, and on which questions of law arising can 
only be considered here. Yet counsel for plaintiff has 
proceeded to argue as if the plat based on the survey of 
1834 was correct, as if there was a large body of water 
which is marked “ navigable lake,” in existence in 1834, 
and when DeWitt entered the land, when in fact, as 
found by the court, there was not, hut on the contrary a 
large body of dry land, which has continued to this day. 


There is not so much difference with counsel as to his 
law, as to his facts. His citations of authorities may ap- 
ply to his supposed case, but certainly do not to the case, 
in this record. Particular attention is called to the sev- 
eral maps in the argument, which are purely fictitious 
and not in the record, and are contrary to the findings of 
the trial court. 


The attention of the court is respectfully called to some 
of these inaccuracies. 

At page 4 of plaintiff's brief, this continuous body of 
land lying between Wolf and Hyde lakes, at the time of 
the survey of 1834 and 1835, is called a “ narrow s/rip 
** or longue of land,” projecting in a south-westerly direc- 
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tion ¢hrough the lake, and containing, at the time of the 
trial below, “about twenty-five acres of dry land.” 


Where, in the record, is the evidence to warrant the 
use of the expression “ tongue of land,” as if it extended 
into the lake, terminating im ‘he water, or the statement 
“containing” * * ® “about twenty-five acres of 
“ pRY land’’? 

The question is not whether ‘this continuous body of 
land between these lakes was dry land; but’ was it land. 


Again, the attention of the court is called to a map be- 
tween pages 4 and 5 of plaintiff’s brief. 

Where, in this record, are the material out of which 
this map can be constructed? 


The part of it in Illinois could be taken from Plaintiff's 
Exhibit B. (Rec., bet. pages 30 and 31.) 

But as a whole the map is ideal. ‘There is no evidence 
in the record to support any portion of it lying in the 
State of Indiana, except the finding of-the court with 
respect to Wolf river, and as to that the court finds: «It 
“was and has continued to be subject to interruption by 
“ the formation of a sand-bar across the mouth thereof, 
“upon the shore of Lake Michigan.” (Rec., 33.) 

On this imaginary map is shown the “ tongue of land,” 
and an island—the rest is represented as permanent 
water. 

Compare this with Defendants’ Exhibits 4 and 4% and 
the findings of the court, and it will be seen how mislead- 
ing and untrue this ideal map is. 

It will be observed on page 10 of plaintiff’s brief, it is 
stated that when these land claims were inaugurated, “ the 
“officers of the local land office at Springfield, Illinois” 


16 


(the register and receiver), were “instructed” * * * 
“‘ to transmit all the proceedings, with therr joint opinion 
“« thereon to the general land office.” 


The writer of the brief states that this DeWitt claim, 
“< without their opinion was referred by the local officers 
“to the commissioner of the general land office,” etc. 
(Plff’s brief, 10.) 

The commissioner of the general land office says: “ On 
“ transmitting the claims and testimony, the district offi- 
“ cers at Springfield forwarded their joint opinion thereon, 
“ adverse to the claims of” * * * “the riparian 
“ claimants”—among whom was DeWitt. (Rec., 59.) 


Why this conflict of statement by one who like the 
Trojan hero at the court of Dido, might well say: 


“ guaegue ipse miserrima vidi, 
Et quorum pars magna fui,” 


oe i 
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POINTS AND AUTHORITIES. 


- 


The mere fact that a meander line is designated upon 
the government plat, as a meander line cannot be con- 
clusive in the matter. 


The patents issued under the survey of 1874, under 
which Jordan held, were lands omitted in the survey of 
1835, the title to which remained in the government of 
the United States. 


A. The reasons assigned by the Commissioner of the 
General Land office in ordering the survey of 1874, are 
immaterial. 


The title to the lands described in the declaration is in 
issue, and not the right or propriety of making the sur- 
vey. 


B. The government is not estopped or bound by the 
statements, acts or representations of its agents, where 
they are not in accordance with the truth, and the truth 
may always be shown. 

Lammers v. Vissen, 4 Neb., 245. 

Alexander v. Georgia, 56 Ga., 436. 

People v. Brown et al., 67 Mll., 438. 

Taylor v. Shafford, 4 Haker, 132. 

Chandler v. Landford, 4 Dev. & Batl., 
408. 

Wallace v. Maxwell, 10 Riddell, 212. 

Farish v. Corn, 40 Cal., 50. 

Crane v. Reeder, 25 Mich., 320. 
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United States v. Insley et al.,g Sup. Ct. 
Reporter, 485 and 486, and cases there 
cited; also reported in 130 U.S., 266. 


The exception to the rule, viz.: where the act is done 
in the sovereign capacity of the state, as by a legislative 
enactment or resolution, does not cover this case. 
Alexander v. Georgia, 56 Ga., 486. 
State of Indiana v. Milk, 11 Fed. R., 389. 


C. Where meander lines are run by government sur- 
veyors surveying government land so as to leave between 
such lines and the banks or bodies of water which are 
purported to be meandered consicerable bodies of land, 
which are above the ordinary stage of such water, and 
covered with vegetation or timber, the patents for the 
surveyed land are limited by the meander line, and the 
patentees are not riparian proprietors. 

Granger v. Swart, 1st Wolworth, go. 
Lammers v. Nissen, 4 Neb., 245. 

Glenn v. Feffrey; 75 lowa, 20. 

Bissell v. Fletcher, 1g Neb., 726. 

Bissell v. Fletcher, 43 N. W. R., 350. 


The official act of the officers of the Land Department 
will be presumed to have been lawfully performed. 

Bank v. Dandridge, 12 Wheat., 70. 
Coombs v. Lane, 4 Ohio St., 112. 

Ward v. Barrows, 2 Ohio St., 241. 
Tecumseh Town Site case, 3 Neb., 284. 


D. The general principles of che law of riparian rights, 
where they exist, are not controverted in this case. 


‘The contention here is that they do not exist. 
3 Kent Com., 427. 


: 
: 
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Deidrich v. The N. W. R. R. Co., 42 
Wis., 262. 

R. R. v. Schurmier, 7 Wall., 272. 

Braxton et al. v. Bressner, 64 Ill., 488. 


E. It is the law in Illinois, as established by the 
Supreme court of that state, that where /and ts conveyed 
or granted along or.upon a natural non-navigable lake or 
pond, the conveyance or grant extends only to the water's 


edge. 
Trustees of Schools v. Schroll et al., 120 M., 


5109. 
This court will adopt the rule determined by the 
Supreme court of Illinois, in respect to riparian rights of 
individual contestants upon non-navigable waters within 
that state. 
Barney v. Keokuk, 94 U.S., 228. 
Those bodies of water are non-navigable which are not 
~ navigable zn fact. 
Gould on Waters, Sec. 43 and note, and 
authorities cited; and Sec. 54 and note, 
and Sec. 72. 
McManus v. Carmichael, 3 lowa, t. 
Colchester v. Brooke, 7 Q. B., 339. 
Mayor v. Lynn, t Cooper, 86. 
Miles v. Rose, § ‘Taunt., 706. 
Rex v. Montagu, 4 B. C., 598. 
The Monticello, 20 Wall., 439. 
The Daniel Bell, to Wall., 557. 


To be navigable the waters must form, by themselves 
or their connections with other waters, a continuous high- 
way over which commerce is or may be carried on. 


Rowe v. Granite Bridge Co., 21 Pick., 344. 
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Charleston v. County Commissioner, 3 Met., 


202. 
Attorney General v. Woode, 188 Mass., 

430. 
United States v. New Bedford Bridge, : 

Wood & M., 4or. 


Weathersfield v. Humphy, 20 Conn., 218. 
Grotin v. Hurlburt, 22 Conn., 78. 
Burrows v. Gallup, 32 Conn., 501. 
Brown v. Preston, 38 Conn., 219. 

Glover v. Powell, 10 N. J. Eq., 211. 
Flannagan v. Phil., 42 Penn., St., 219. 


F. Hyde lake being non-navigable, its bed did not 
pass to the State of Illinois as the trustee for the public 
and conservator of the right of public navigation, and the 
survey and patent of the lands involved in this case is in 
accord with its uniform practice. 

FRogers v. Fones, 1 Wend., 255. 

Canal Comr. v. The People, § Wend., 448. 

Smith v. Miller, “5 Mason (U.S. C. C.), 
Igl. 

Coovert v. O' Connor, 8 Watts, 470. 

Angell on Water Courses, Sec. 6. 

Ledyard v. TenE yck, 36 Barb., 102. 


Am easement in non-navigable waters cannot exist, ex- 
cept by grant or prescription. | 
Cook v. Stevens, 11 Mass., 533. 
Stevens v. Stevens, 11 Met., 255. 
Gould on Waters, Sec. 300, note 3. 


G. The principle established by the Supreme court of 
Illinois in the case of Zrustees of Schools v. Schroll et al., | 
120 Ill., 519, that the owners of lands bordering on ponds 


ZI 


and non-navigable lakes are limited to the water’s edge, 


is fully sustained, by the most trustworthy and reliable line 


of authorities. 


Wheeler v. Spinola, 54 N. Y., 385. 

Canal Comr. v. The People, 5 Wend., 446. 

Champlain & St. L. R. RB. Co. v. Vailen- 
tine, 19 Barb., 490. 

Aingman v. Sparrow, 12 Barb., 206. 

Waterman vy. Johnson, 13 Pick., 265. 

Roxbury v. Stoddard et al., 7 Allen, 167. 

Paine v. Woods, 108 Mass., 170. 

Hittinger v. Eames, 121 Mass., 546. 

Prinner et al. v. Walker, 38 Mo., 99- 

Bradley v. Rice, 13 Mo,, 201. 

Nelson v. Butterfield, 21 Mo., 229. 

Wood v. Kelley, 30 Mo., §3. 

Robinson v. White, 42 Mo., 218. 

Manson v. Blake, 62 Mo., 41. 

State v. Gilmanton, 9 N. H., 463. 

Fletcher v. Philips, 28 Vt., 268. 

Austin et jal. v. Rutland R. R. Co. et al., 
45 Vt., 242. 

Mariner v. Schulte, 13, Wis., 698. 

Indiana v. Milk, 11 Fed. Rep., 395. 


H. Whether the mathematical lines run by the sur- 


veyor in 1835, and established by monuments at the inter- 


section of section lines, or the water's edge wus the real 
boundary of the lands involved tn this sutt, the title acquired 
by the patentees of the fractions was limited to the boundary 
line, and no riparian rights are involved. 


The title to 


the soil under the water is entirely inde- 


pendent of that to the bank. 


Diedrich v. The N. W. Ry. Co., 42 Minn., 
262. 


i 


HARDIN AND DEWITT HAVING BEEN NOTIFIED, AND HAV- 
ING APPEARED BEFORE THE REGISTER AND RECEIVER 
OF THE LOCAL LAND OFFICE; HAVING APPEALED FROM 
THEIR DECISION TO THE COMMISSIONER OF THE GENERAL 
LAND OFFICE, AND AGAIN APPEALED FROM HIS DE- 
CISION TO THE SECRETARY OF THE INTERIOR AND HAV- 
ING CONTESTED IN THE LAND DEPARTMENT BEFORE 
THESE OFFICERS OF THE GOVERNMENT, THE QUESTION 
WHETHER OR NOT THE LAND EMBRACED IN THE SUR- 
VEY OF 1874 BELONGED TO THE GOVERNMENT; THE 
DECISION OF THE SECRETARY OF THE INTERIOR HAVING 
BEEN ADVERSE TO THEM; AND THE QUESTION HAVING 
BEEN DECIDED UPON EVIDENCE ADDUCED BEARING UPON 
THE QUESTION AS A FACT, THEY AND THEIR GRANTORS 
ARE ESTOPPED BY THE DECISION OF THE SECRETARY 
OF THE INTERIOR FROM AGAIN CONTESTING THE QUES- 
TION IN THE COURTS. 

Fohnson v. Tousley, 19 Wall., 83. 

Warren v. Van Brunt, tg Wall., 653. 

Shepley et al. v. Cowan et al.,gt U. S., 

34°. 

Moore v. Robins, 96 U. S., 530. 

Marquiz v. Frisbie, tot U.S., 473. 

Vance v. Van Brunt, to1 U.S., §109. 

United States v. Schinz, 102 U.S., 401. 

Smelting Co. v. Kemp, 104 U. S., 646. 

Steele v. Smelling Co., 106 U.S., 447. 

Quinn v. Conlon, 104 U. S., 421. 

Baldwin v. Stark; 107 U.S., 465. 

Cowell v. Lammers, 21 Fed. R., 200. 
Wright v. Dubois, 21 Fed. R., 649. 


Also 
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Aurora Hill Con. Min. Co. v. 85 Min. Ca. 
et al, 34 Fed. Rep., 515. 

Terry v. Steele, 18 Legal News, 2. 

Cragin v. Powell, 128 U. S., 693. 


Haydil v. Dufresne, 17 How., 25. 
' Steele v. St. L. Smelling & Min. Co., 106 
U. S., 447. 

Pollard v. Dwight, 4 Cranch, 429. 

West v. Cochran, 17 How., 403. 
Stanford v. Taylor, 18 How., 409. 
Gazzamv. Phillips, 20 How., 372. 
U. S. v. San Facinto Tin Co., 125 U. S., 

273. | 
Fisher v. O' Connor, 115 
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III. 
ASSIGNMENT OF ERRORS. 


(The discussion of points under this head will be found 
near foot of B. commencing at “II1I”’). 


____ Certain acts done by plaintiff after removal to be con- 

| No plea to the jurisdiction was ever filed. 

-_ A motion to remand, like a demurrer, can only be 

heard upon the face of the whole record. Jurisdictional 

facts dehors the record, must be raised by plea. 

j Clarkhuff v. Wisconsin, I. & N. R. Co., 26 
Fed. R., 465. 

LaCroix v. Lyons, 27 Fed. R., 403. 

Smith v. Kernochen, 7 How., 198. 

De Wolf v. Ruband, 1 Pet., 476. 

DeSobry v. Nichalson, 3 Wall., 421. * 

Wickliffe v. Owings, 17 How., 51 and 52. 

Shippard v. Grover, 14 How., 505 and 
513. 


‘ The determination of the issue made upon such a plea 


Sharon v. Hill, 26 Fed. R., 722. 


JI the motion made and denied in this case was treated 
ea by consent of parties, the denial of the motion 


er the state of facts disclosed by this record the 
im a petee 2. pa oe - \ oi 
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Kissinger v. Hinkhouse, 27 Fed. R., 883. 
Clarkhuff v. Wisconsin, 1. & N. R. Co. e 
al., 26 Fed., R., 465. 


John I. and Frank I. Bennett were improper parties. 
They had conveyed to Jordan, October 4, 1882, and suit 
was commenced November 8, 1882. 

The only contention as to citizenship is narrowed to 
Smale. 

Before the removal Smale surrendered his lease to Jor- 
dan and entered into a new one, in which he expressly 
agrees to hold the premises subject to the 4s pendens of 
this suit, and to abey any process which might be issued in 
the case, and disclaimed any interest. 

This case is therefore unlike 


Phelps v. Oaks, 117 U. S., 888, 
cited by counsel. 
Although suit was rightly brought against Smale, he 
had been divested of all interest before removal. 
A judgment against Jordan would have evicted Smale 


from the possession. 
Nelson v. Hennessey et al., 33 Fed. R., 113; 


Bacon v. Felt, 38 Fed. R., 368. 
In Illinois a judgment against the tenant binds the land- 
lord. 
This does not seem to have been so in Peis w. Qa, 
117 U.S., 237. 
The second ground for removal is that alaw of the 
should be set forth in the pleadings. Se 


“reference is made to a body of congressional 
, in pursuance of which the government 
‘its land department disposes of its public lands,. 


of the special acts of Congress constitut- 
yy of these lands is not necessary. 


Ae The Frank G.&S. M. Co. v. Larimer, 
8 Fed. R., 724. 


any extent an ingredient of the 
way of claim or defense, the condition 


ph Co. v. National 
‘Co. Vol. 19 Fed. R., 561. 
ve The Chicago, Burlington & 
. FR. Co., 16 Fed. R., 707. 

v. Mueller, 23 Fed. R..,. 


& Texas R. R. Co. 


ell w. Pletcher, t9 ib. 726. 
dings were lawfully made, and must be 


w, 109 U. S., 205. 
133 U.5S., 435. 


ARGUMENT. 


i ceenemenntiallineindnal 


I. 
May it please your Honors, [ contend in the first place: 


‘THAT THE LANDS INVOLVED IN THIS SUIT ON SECTIONS IQ, 
20, 29 AND 30, TO WHICH PATENTS WERE ISSUED UN- 
DER THE SURVEY OF 1874, WERE LANDS OMITTED IN 
THE SURVEY OF 1835, THE TITLE TO WHICH REMAINED 
IN THE GOVERNMENT OF THE UNITED STATES UNTIL 
CERTIFICATES, OF PURCHASE WERE ISSUED TO THE 
PATENTEES UNDER THE JUNIOR SURVEY, AND THAT 
THEY SEVERALLY BECAME VESTED BY THEIR SEVERAL 
CERTIFICATES OF PURCHASE AND SUBSEQUENT PATENTS — 
WITH AN ABSOLUTE TITLE IN FEE SIMPLE TO “THESE — 
LANDS. aah oh get 
A. The proof, in this case, is conclusive that the sur- 

veyor representing the government in making the survey 

‘of 1835, either intentionally or negligently omitted these 

lands, and knowingly or carelessly represented them as = 
navigable water on the plat of the survey, which he re~ 
ported to the goveroment, and under which survey these 
several fractional tracts on 20, 29, Ig and 30 were subse- 
quently patented. = 
It is not to be questioned that, at the time of thesur-  —™ 
vey in 1835, there was a continuous body of land run ¥ 
in a south-westerly and north-easterly direction from. the 
meander line run in that survey as the south line of said — 
fractional south-west quarter of section 20, and the mess ¢ 
der line run in the same survey as the easterly 
boundary of said fractional section 29. 


by his personal interest in his contract 
ce by negligence- and inuttention, 


ice and snow, the walter was 
‘but as we have seen, the court has 
e water at that time to have been 2.2 


7 


‘water lite Talod serach on the pari of 
pee Clack and a fraud upon the gov- 
y should have run his meander line 14 
e of what is now Wolf lake; and ap- 


e-balf section north and south line of 


Be dies ican west of what is now 


? 


“This whole region was, probably, re- 


aa 


» ns ms ge aoe *, Bs he Pes 
3 ne ae Ne hao! ee 


The fact that the commissioner of the general land of> ~ 
fice, in ordering a survey in 1874, proceded upon the 
theory that the title to the bed of a lake which had be- 
come dry, although erroneous, docs not change the rights 
of the parties. If land which should have been surveyed 

4 in 1834, was omitted, it was lawful to make the survey 
| in 1874, and the reasons assigned by the Commissioner 
are immaterial. 

The title to the land described in the declaration is in 
issue, and not the right or propriety of making a survey 
in 1874. ) 


B. IT 1S A FUNDAMENTAL PRINCIPLE THAT THE GOy- 

. ERNMENT IS NOT ESTOPPED OR BOUND BY THE STATE- 
MENTS, ACTS OR REPRESENTATIONS OF ITS AGENTS. 
WHEN THEY ARE NOT IN ACCORDANCE WITH THE 
TRUTH, AND THAT, NOTWITHSTANDING, THE TRUTH 
MAY ALWAYS BE SHOWN. 


eo 


Lammers v. Nissen, 4 Neb., 245. 
Taylor v. Shufford, 4 Hakes, 132. 
Chandler v. Lansford et al., 4 Dev. & Bat- 
tle, 408. 
Wallace v. Maxwell, 10 Riddell, 212.- 
Farish v. Coon, 40 Cal., 50. 
Crane v. Reeder, 25 Mich., 320. _ 
Alexander v. Georgia, 56 Ga., 486. 
People v. Brown et al., 67th Il., 438. a 
United States v. Insley et al., oth. Sup. Ct. ag 
Reporter, 485-6., and cases there cna : 
also, 130 U. S., 266. ee 


4. 
i at * 


Alexander v. Georgia, 56 Ga., 486. 
State of Indiana v. Milk, 11 Fed. R., 3809. 


In Lammers v. Nissen, ante, the court say: “ The mere 
_ * fact that it is run and is designated upon the plats as a 
| « meander line, certainly cannot be conclusive in the mat- 
“ ter. To establish the doctrine that such meander line is 
i . conclusive would estop the government from disposing of 
+ lands unsurveyed between such line and the bank of the 
stream. It would prevent the correction of mistakes 

"made by surveyors io such case and would be in direct 
4 - “conflict with the well settled rule of law defining what is 
: “an accretion to land.” 

Ib the case of Taylor v. Shufford, 4 Hakes, 132, the 
“I know of no case where the sovereiyn 
r has been estopped; the cases are all the other 


it note by agents; the people should not 
a by any statement of facts made by those 
their benefit, the truth may always be owe, 
ndix g any former statement to the contrary.” 

a? ford, Chief Justice Ruffin, refer- 
ee, Says: “The sovereign cannot be 
D Rpetice: and policy, equally appli- 
ms and to those of the mother 
ras, therefore, at liberty to aver, 
at to the lessor of the plaintiff 
een to Blount; and, 


r12, the court say: 


« The sovereign cannot be estopped. It acts by agents 
“and is the trustee of the people, and for their benefit 
‘ the truth may always be shown.” 


In Farish v. Coon, 40 Cal., 50, the court say: “ Nor 
“is the state estopped from asserting title to these lands 
“ by the fact that the purchase money for the warrants 
‘‘ was paid into the state treasury and has never been re- 
“funded or offered to be refunded. When the pur- 
« chasers of the first purchased the warrants, they knew, 
“ or were bound in law to know, they could only be lo- 
“ cated on lands belonging to the United States. They 
“were sold to them by the statefor that express pur- 
“ pose and no other, and there was no covenant, express 
“ or implied, that, if through mistake, the warrants should 
“ be located on other lands, nae subject to location, the 
“ state should refund the money.” * * *  Estoppels 
‘are maintained on precisely the opposite theory... The 
“ state is under no obligations, legal or moral, either to 
“ return the purchase money for the warrants, or to re- 
“ frain from claiming the land.” * * * “ Equitable 
“ estoppels are founded solely on the theory that to per- 
“mit a party to maintain the right which he asserts- 
“ would operate as a leyal fraud upon his adversary.” 


In Crane v. Reeder, Judge Coousy, delivering the- 
opinion of the court, says: “ The doctrine that the state 
“ would waive its rights to its lands or estop itself from. 
“ claiming them by taxing them to an occupier and tak- 
“ing proceeding to enforce payment of the taxes, would 
_ be rather startling to the officers having charge of the 

« public domain and would indicate an easy mode in witiich. ae 
“ trespassers would convert their trespass into @ c ny rE 
“ ownership.” ms 
In Alexander v. The State of Georg ta, the cbask tee As - 


“actment or resolution.” 

: Justice Breese, in delivering the opinion of the court, 
“in The People v. Brown et al., 67th Ill., 438, ante said: 
- “It is a familiar doctrine that the state is not embraced 
“within the Statute of Limitations unless specially 
_ “named; and, by analogy, would not fall within the doc- 
trine of estoppel. Its rights, revenues and property 
-be at a fearful hazard should this doctrine be 
licable to a state. A great and over-shadowing pub- 

cy of preserving their rights, revenues and property 
m injury and loss by the negligence of public officers 
e application of the doctrine. If it can be ap- 
h 3 case, where a comparatively small amount 
i, it must be applied where millions are 1n- 


r, 485, the court repeating the language 
r case say: “It is settled beyond doubt 
rsy—upon the foundation of a great princi- 
tia applicable to all governments alike, 
| # that the public interest shall be prejudiced 
be of the officers, or agents, into whose 
Je the United States has certain 


 *a question of law the state is not bound or estopped 
“from asserting her rights to her own property, unless 
“ it is done in her sovereign capacity by a legislative en- 


es. 


United States v. Knight, 14 Pet., 301. 
United States v. Thompson, 98 U. S., 486. 
Fink v. O Neil, 106 U.S., 2772. | 


And also, quoting the language of the case of the 
United States v. Beebe, say: 


«The principle that the United States are not bound 
‘by any statute of limitations, nor barred by any laches 
“of their officers, however gross, in a suit brought by 
“them as a sovereign government to enforce a public 
“right or to assert a public interest is established past all 
‘*‘ controversy or doubt.” 


This doctrine has been illustrated and enforced by the 
courts in many leading cases, whose authority cannot be 
disputed, and which are conclusive, as it seems to me, in 
this case. 


Mr. Gould, in his recent work on waters, which is ac- 
cepted as a standard authority, says, commencing in the 
last line on page 276: 

‘¢ |F A MEANDER LINE, RUN BY GOVERNMENT SURVEYORS 
“IN SURVEYING THE PUBLIC LANDS, LEAVES BETWEEN 
“SUCH LINE AND THE BANK OF THE STREAM A CON- 
“SIDERABLE BODY OF LAND WHICH IS ABOVE THE 
“ORDINARY STAGE OF THE WATER IN THE STREAM, 
“AND IS COVERED WITH VEGETATION OR TIMBER, THE 
‘“ PATENT FOR THE SURVEYED LAND IS LIMITED BY THE 
‘MEANDER LINE, AND THE PATENTEE IS NOT A RI- 
‘‘ PARIAN PROPRIETOR.” 

The author is abundantly supported by a number of 
cases, whose authority ought not to be controverted, and 
is not assailed by any known case. 


The late Justice Miller, sitting in the Wisconsin circuit 


ear 


in 1865, upon the trial before a jury of the case of 
Granger v. Swart, 1 Wol., 90, laid down a principle an- 
nounced by Gould in the text above quoted. In instruct- 
ing the jury he said: « Walker had entered certain lands, 
* which at one time bounded on Lake Koshkonong and 
“Rock river. The government surveyor had run a 
“ meander line afterwards, but before the entry, as the 
“ evidence tended to show, a considerable body of land 
“formed by accretion. This land was low and marshy, 
“ but at certain seasons of the year it became dry, grass 
* grew upon it, hay was cut, and horses and cattle were 
_  pastured there. Walker conveyed the tract as en- 

tered by him to the defendant, who, claiming that 
_ “the entry covered this land formed since the survey, 
+ entered into possession, the plaintiff’s title was de- 
“reigned from an entry made subsequent to 
‘ ie defendant’s, which in terms covered the new 
lan He Aires out a title the defendant sought 


nt an ; | deeds under which the defendant claims do 
as ee te to the premises in question, unless, at 
¢ of the entries under which they issue, the Rock 
vhere it is called a river and Lake Koshkonong 
qt * called a lake, extended to and bounded upon 
eel which constitutes the boundary of the 
in the patents. In other words, if, be- 
line, which by the Government 
s made one of the boundaries of the land sold 
ra — bank of Rock river and the shore of 
hKonong, there was at that time a body of 
gow or flats on which timber and 


“be cut, then the patents to Walker did not cover this 
‘land, but were confined to the actual limit of said mean- 
“dered line. On the other hand, if when the entries 
** were made, the bank of the river and shore of the lake, 
“at an ordinary stage of water were where the meandered 
“ line was represented by the United States survey, and 
“the land in controversy has since been formed by a re- 
“ ceding of the water or by accretion to, the shore and 
‘‘ bank, then it became the land of the defendants or of 
“ Walker, as the title might be in the one or the other. 
“If the first of these propositions be found by you to be 
“true the defendant has no title to-the land; if the sec- 
‘ond be true he has title to the addition made by the 
“‘ accretions.” 


Granger v. Swart, 1st Wolworth, go. 
This was an action of ejectment and the verdict of the 
jury was for the plaintiff, thus finding the title deraigned 
under the junior survey to these lands between the mean- 


der line and waters of the lake and river valid. 


This case differs from the one at bar only in this, that 
the lands involved in this suit, and which are under con- 
tention, existed at the time of the survey, and were not 
formed by accretion after the survey and before Hol- 
brook entered the fractional tracts and received his pat- 
ent or at any other time. The case at bar is, therefore, a 
much stronger case than that of Granger v. Swart. 


The case of Lammers v. Nissen, however, 4 Neb., 
245, is precisely like the case at bar. The land in ques- 
tion, in that case, lay upon the west bank of the Mis- 
souri river. The original survey was made by one Cook, 
as goverment surveyor, in November, 1858, who ran a 
meander line, and represented it upon the map returned 


~~ to the Land Department, as running along the bank of 

the Missouri river, upon which map no reference is made 
to any land lying outside of the meander; but the Mis- 
- souri river was represented as coming up to this meancier 
‘line. The plaintiff entered lot one (1), on the inside of 
_and adjacent to the meander line, in 1861. The evidence 
in the case showed that at the time of the survey there 
was from eight hundred to one thousand acres of land 
_ between this meander line and the actual bank of the 
: -- Missouri river, consisting of marshy land; that this 
tongue of land outside of the meander line was separated 
_ from the meander line by a slough, through which the wa- 
. ters of the river would flow; that the meander line was 
5 run along the west bank of the slough; that upon por- 
_ * tions of the tract cotton-wood and willow trees grew; 
: that this marshy tract or tongue of land was subject to 
overflow at times of high water. In 1869 the Govern- 
m ent caused a survey to be made of this tract lying out- 
| de of the meander line, and the:survey and plat thereof 
e were approved by the Government, and the defendants 
DBE ly pre-empted and acquired patents under the 
| sven ‘The maps and field-notes of the two sur- 
yey $ were in evidence. It was contended in that case, as 
im this, that the plaintiff, having acquired title to lot one 
! yt ceding survey, bounded by a meander line, rep- 
resented on the plat, approved by the Government as be- 
‘the bank and at the water’s edge of the Mis- 
——a navigable body of water—the plaintiff took 
ote a taek of the river and the water’s edge, and 
un or survey and patents, according to the sur- 
Voi id. In deciding the OS pets SR court 

a say (4 Neb., 251): “Another inquiry 
RB Menmleration of the case is as to 


a -_———— & 


a 
~~ s 


“what is the effect which a meandered line, purporting 
“to have been run along a benk of a stream, may 
“have, in regard to the lands at the time lying be- 
“tween it and the bank of the stream, and remaining 
unsurveyed. And in respect to this inquiry I think it 
sufficient to observe that as to public lands of the United 
States, conceding the rule to be well settled that a me- 
andered line bordering on the bank of a stream, is not to 
be considered as the boundary of the tract, but simply as 
defining the sinuosities of the banks of the stream, and 
as a means of ascertaning the quantity of the land in the 
fraction subject to sale, yet the question whether such 
line does in fact define the sinousities.of the bank of the 
“stream or not is one which may be determined by evs 
“* dence aliunde. The mere fact that itis run andis designated 
‘‘upon the plats as a meandered line certainly cannot be 
“conclusive in the matter. To: establish the doctrine 
“that such meandered line is conclusive, would estop the 
“ government from disposing of lands left unsurveyed be- 
“tween such line and the bank of the stream; it would 
“ prevent the correction of mistakes made by surveyors 
‘‘in such case, and would be in direct conflict with the 
“ well settled rule of law defining what is an accretion to 
“land. In Granger v. Swart, supra, the principle is 
“ enunciated that if between the meander line, by which 
“the government survey was made, and the bank of the 
‘river, there is, at the time, a body of swamp or waste 
‘“Jands or flats, on which timber and grass grew, and 
“horses and cattle fed, then the patents would not cover 
“this land, but must be confined to the actual limits of the 
“ meander line, and include no more. The title of the 
“defendants, acquired under the junior survey to the 
“lands lying between the meander line and the actual 
“ bank of the Missouri river, was, therefore, held good.” 


~~ In that case, as in this, the surveyor reported to the 
_ government and it was represented upon the plat that the 
- meander line run at the west of the marsh, and was along 
_. the banks of the Missouri river, a navigable stream; and 
that the intervening 1,000 acres between the real bank of 
ae the river and the meander line, as eR ay run, was 
bod navigable water. 

In that case as in this, a portion of land subsequently 
: surveyed was occasionally overflowed by water and the 
surveyor mistook the real shore of the real body of 


_ water, which should have been meandered. There the 


_ Supreme court of Nebraska held that neither the federal 
government, nor its patentees under the junior survey, 
yet @ to be prejudiced or estopped by the representations 
po n the government’s map, above referred to, but that 
nior patentees acquired a good title to the lands 
d and “rage in the later survey, and affirmed 

t of the court below accordingly. 


‘he Supe rem court of Iowa have, also, recently held 
: Bal oat ee i another case, which is precisely like the 
se at b _ The tract involved inthe case of Glenn v. 

ii - Towa, 20, above referred to, was situated 
st side of the same river (Missouri), and the 
e ; substantially the same as they were in the 
amt vy. /Vissen, and are in the case at bar. 
tic staal in delivering the opinion of the 
4 “that the court instructed the jury as follows: 
i } evidence you are instructed that the plaint- 
ile d to show title in himself to the land claimed 
or ; that the plat and field notes intro- 
tra show that lot 3 was surveyed and platted 


“souri river. It is shown by the Adkins survey, and 
‘“‘ other evidence in the case, that lot 3 ran, not to the 
‘‘ Missouri river, but to the waters of a certain bayou, 
“ and that beyond this bayou, and between it and the 
« Missouri river, was other land, the land claimed by the 
‘defendant. The evidence shows that the land between 
“ this and the river was not surveyed. * * * The 
‘“ land in controversy is Lot 3 in Sec. 18, Tp., etc., and 
“the complainant introduced evidence showing title in 
“himself from the government. The only controversy is 
“ whether the lot, as described, extended to the Missouri 
“ river. 


In commenting upon the instruction the court say: 


« The evidence warranted the court in giving the instruc- 
“tion it did. There was no controversy as to the facts. 
“It is true that the government plat and field notes de- 
‘‘ scribed the meander line as being at the Missouri river, 
‘‘ and therefore, it is claimed that- lot 3 extended to the 
“river. In fact, however, instead of running the meander 
“ line along the river, it was run along the bayou some dis- 
“ tance from the river. The land in question cannot be 
‘regarded as accretion, but existed as it now does when 
“the survey was made. .The court rightly directed the 
“ jury to find for the defendant. The land never was, in 
“fact, surveyed by the government and never sold or con- 
“veyed to the plaintiff.” 


In the case of Bissel/ v. Fletcher, 19 Neb., 726, the 
plat and patent showed lot 3 to contain §2 60-100 acres, 
and to run north to the Republican river. The defend- 
ant claimed lots 6 and 7, which in fact, was land between 
the river and where the plat showed the bank to be. 


The court say: ‘The contention of the plaintiff is, 
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=< that lot 3 extends to the river; 
fact that lot 3 contains all the land the plaintiff purchased 
_ 4 and paid for, and the effect of the extension of the line 
2 “ would be to give him about 117 acres of land to which 
_. “he seems to have no equitable right, still he con:ends the 
« law declares the land to be his.” 


__ After quoting that portion of the opinion in Lammers v. 
 LVissen, ante, that the mere fact that a_ line “ is run and is 
" ** designated upon the plats as a meandered line,” cannot 
_ conclude or estop the government from treating the lands 
between the tine and the bank as unsurveyed land be- 
_ longing to it, the court say: « This, we think, states the 

~- law correctly. The rule seems to be that if, when the 
_ * entry of public lauds is made, the bank of the river at an 
tah * ordinary stage of water was in fact where the meander 
de 46 line was represented by the survey, and land has since 
__* been formed by accretion, it will become the land of the 
“ oom who has title to the land immediately behind it.” 


id in October, 1880, another’ opinion was rendered, re- 
orted in the 43d N. W. Rep., 350, and not yet appear- 
ng ra the Nebraska reports. 
dq Fihie ener opinion the court say: “ There is no proof 
hat t +r that the land claimed by the plaintiff is an ac- 
tic n sieiot 3. In fact all of the proof tends to show 
12 is not. ‘The defendant has purchased his land, as 
rt of the public domain, from the United States, and 
ou a tank injustice to rob him of his property, 


and not withstanding the 


‘‘ of all of the land that he purchased and the government 
*‘ sold to him. 


“In addition to this, the official acts of public officers 
«‘ will be presumed to have been lawfully performed, un- 
“less the circumstances of the case overturn this pre- 
‘‘ sumption; and acts done, which presuppose the exist- 
| “ence of other acts, to make them legally operative, are 
| ‘‘ assumptive proof of the latter. 
rs “ Bank v. Dandridge, 12 Wheat., 70. 
eS « Coombs v. Lane, 4 Ohio St., 112. 
“ Ward v. Barrows, 2 Ohio St., 241. 
“ Tecumsch Town Site Case, 3 Neb:, 284. 


“In the case at bar the proof tends to show that the 


4 «¢ United S:ates caused the defendants’ land to be surveyed, 
aa \ ‘and offered the same for sale, and that the defendant or 
“his grantors became the purchasers. If this is correct, 

as ‘the presumption is that the land in question was lawfully 
. ‘surveyed and sold, and the burden of proof is on the 


« plaintiff to show, not only that the defendants’ land is an 

“ accretion to lot 3, but that the same was surveyed and 

f: “sold without authority of law, and in violation of his 
ge “ rights. 

“That a mistake was made in the original plat of the 

‘“‘ government surveys there is no doubt, but ¢he plaintiff 


a “ has sustained no loss by such mistake, and therefore, is 3 
a \ “‘ not in a condition to complain. It is evident that justice = 
‘‘has been done in the premises.” 
| ‘ In Hardin v. Fordau, 16 Fed. Rep.. commencing at 


bottom of page 826, Judge BLopcett said: “I think, 
“however, that the  ztural physical facts must control, 
. “ even against this plat, by which it may be said Hol- 
«“ brook purchased; that is to say, there is and was at the 
«time of the survey two lakes instead of one. 
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« There was a ridge, substantially dry, separating them, 
“and this ridge was never surveyed. 
 « The government had the right, in 1874, to survey this 
“dry ridge, which had never been surveyed, and pul tt on 
“the murket and sell it.” 


navigability of Hyde lake was not proven, and as to the 
bed of that lake, the judge assumed from the plat its 
_ mavigability contrary to the fact, and applied the law of 
- mavigable waiters. In the second trial before Judge 
_ Gresham, it was proven aod held non-navigable, and so 
- specially found by him as we have shown, and Jordan re- 
_ covered not only the ridge but the bed of the lake. That 
es - appears from the transcript of the judgment and findings 
- of the court, in evidence in this case. 
a Upon these authorities it must be concluded that this 
body of land, existing at the time of the survey of 1835, 


ries, ‘and extending continuously TBE to the 
‘igh land at the south of Wolf and Hyde lakes formed 
0 part of the fractional south-west quarter of fractional 
ect is ‘19, 20 and 30, which were patented to DeWitt 
‘Holbrook, but that those lots were limited to the 
can le tine forming its boundary. 

‘ 1 addition to the above cases of Granger v. Swart; 
mn ne $ v. Nissen, and Glenn v. Feffery, the case of 
rh 2 ve aa 19 Wis., 454, is in point. In the latter 
Iso, the plat was erroneous in representing Rock 
coed where it was land and not river at the time of 


lusion is, therefore, irresistible that as to this 
nd, the title remained in the government un- 


In that case, on that trial the shallowness and non- | 


- 
Se 
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affected by the survey of 1835, and that the patents to 
Condit, Field, Farrand, Rushmore and others of this 
omitted tract of government land passed to them a per- 
fect title thereto, which was, as found by the court,vested 
in Jordan. 


D. This discussion has proceeded thus far without 
regard to whether the sheet of water, now known as 
Hyde lake, was or was not, at the time of the survey of 
1835, navigable water. The case in rst Wolworth was 
situated, in part at least, upon Rock river, astream. The 
case does not state whether navigable or not. The cases 
of Lammers v. Nissen, and Glenn v. Feffrey were both 
upon a navigable river. 


It may be contended on the other side that while the 
contention as to the uncovered land, when the survey of 
1835 was made, and De Witt and Holbrook made their 
entries, may prevail, yet that those portions of sections 
19, 20 and 30, which are covered by shallow water, when 
at datum, and those portions of section 29, which are in 
like manner covered by the waters of Wolf lake, as it 
now exists, did not pass to the patentees under the sur- 
vey of 1874. 


I have already stated and wiil not repeat it, that the 
proof and findings show conclusively that when the sur- 
vey of 1835 was made, and DeWitt and Holbrook made 
their entries, Hyde lake, so-called, was _non-navigable. 
It is not material in this case whether portions of Wolf 
lake were then navigable or not. There is no right as- 
serted, in this case, which could prevail with respect to 
the title to that portion of Wolf lake, as it now exists, 
and is situated upon the east half of 29, if it was true, as 
we have contended, that this body of land then existed to 
the west of Wolf lake and remained unsurveyed, the 


title of which was in the government. The section line 
between sections 29 and 30 does not, at any point, except 
for a short distance at the north end, run into Hyde lake. 
The only portion of the bed of Hyde lake, therefore, 
as to which the question of navigability or non-naviga- 
bility, at the time of the survey of 1835, is pertinent, is 
the west half of the south-west of 20, and a small area 
adjacent to it on 29. 

In the foregoing cases of Lammers v. Nissen and Glenn 

Jeffrey, the field notes, as well as the map, showed the 
meander line as run at the water's edge. On the con- 
trary, in this case, although the map returned by the sur- 
-_weyor does not show the meander line, yet the field notes, 
which are offered in evidence, do show that this meander 
line was made up exclusively of right lines running from 
station to station upon stated courses, and that the sta- 
woes were, many of them, distinguished by monuments, 
such as various kinds of timber; and, the soil over which 
these right lines were run is described in the notes. 


Tiagpeors principles of riparian rights are not con- 


mi _ There ought to be no comtentibis: but that a riparian 
oe ‘owner pon navigable salt or fresh ater, er eaisapble 


ic forthe purposes of maintaining the 


ees ee 


That riparian owners on navigable rivers, above the 

ebb and flow of the tide, and upon non-navigable streams 

also, take to the center thread of the river or stream. 

Diedrick v. The N. W. R. R. Co., 42 
Wis., 262. 

R. RB. v. Schurmier, 7 Wall., 272. 

Braxton et al. v. Bressner, 64 Ull., 488. 


This much of the ground covered by the law of ripa- 
rian rights ought not to be the subject of contention, and 
the authorities be.ing upon any of these propositions 
have no place in this case. We have no contention with 
the other side with respect to these general principles of 
the law of riparian rights. 


E. But it may become material to consider what the 
rule of law is as to non-navigable lakes and ponds, con- 
Sessedly neither streams nor rivers. 


It is the established law in the State of Illinois: 


THAT WHERE LAND IS CONVEYED OR GRANTED ALONG 
OR UPON A NATURAL LAKE OR POND, THE CONVEYANCE OR 
GRANT EXTENDS ONLY TO THE WATER’S EDGE. 


There ought to be no contention with respect to the 
correctness of the rule adopted by the Supreme court of = 
the State of Illinois in the case of the 7rustees of Schools ~ ~ 
v. Schroll et ail., 120 Ill., 519, drawing the distinction be- 
tween the rule of riparian rights, as applicable upon a 
stream or river, and that applied where the land is situ- 
ated upon a non-navigable lake. 

The facts of that case are, that the lands in question 
were granted by the United States to the State of Illinois, 
as the sixteenth section, by act of Congress of April 18, “Ss 
1818, for school purposes, and accepted by the state. 


There was a lake on the tract known as “ Meredosia 
*‘ lake,” connected by an outlet with the Illinois river. 


In 1846, the proper school au'horities, under the title 
acquired by the grant, platted the lands lying on both 
sides of the lake into lots, and sold the same. 


Persons claiming riparian title under the purchasers of 
these lots, or some of them, entered into the possession 
of the bed of the lake, and claimed to own it as riparian 
‘owners. The school trustecrs brought this suit against 
the claimants to recover the bed of the lake. 


In that case the Supreme court of Illinois determine 
__ the law to be in that state, that the riparian proprietor’s 
a title does not extend beyond the shore, and that this rule 
| __ applies where land is conveyed, bounded along or upon a 
a 3 natural lake or pond. Tie court in that case, say: “ An 
_ “ entirely different rule applies when land is conveyed 
__ bounded along or upon a natural lake or pond. 
. . “ Insuch case the grant extends ouly to the water's edge.” 
‘There is no ground for contention that the sheet of 
water, known as Hyde lake, was at the time of the sur- 
ey of 1935, or has ever since been, navigable water, or 
hai it was or has been a stream. . 
*he'courts and text-writers have often defined what 
stitute: navigable water. Those bodies only are 
at ¢, which are navigable nm fact for purposes of 
“The public right of navigation is limited to 
ims.and other bodies of water which are cap- 
Ase egsecaierd Waters, section 43 (p. 97) 
utho: - Also same author, section 54 
tion 72. McManus v. Car- 
Colchester v. Brooke, 7 O. B., 339; 
| r ¥ Cooper, 86; Miles v. Ross, 


5 Taunt., 706; ex v. Montagu, 4 B. C., 598. Gould on 
Waters, section 43, page 97, says: Ifa channel connect- 
ing with navigable water, “is a small creek, navigable 
“only at exceptional and extraordinary times, or at cer- 
“tain states of the tide,-and then only for a short time 
‘‘ and by very small boats, its adaptability for general use 
“ is strong, if not conclusive, evidence against the exis- 
“ tence of a public right.” In a note to the section, the 
author adds: “It is now settled that the public right is 
“limited to those streams and inlets which are capable 
“ of public use.” In the case of Zhe Monticello, 20 Wall., 
439, Justice Davis, delivering the opinion of the Su- 
preme court said: “ This court held in the case of Zhe 
“ Daniel Bell, (10 Wall., 557) that those rivers must 
“be regarded as navigable rivers in law which are navi- 
“ gable i fact. And they are navigable in fact when 
“they are used, or are susceptible of being used in their 
“ordinary condition, as highways for commerce, over 
“ which trade and travel are or may be conducted in the 
“ customary modes of trade and travel on water. And 
“ a river is a navigable water of the United States, when 
“it forms by itself, or by its connection with other waters, 
“a continued highway over which commerce is or may 
“ be carried on with other states or foreiga countries in 
“ the customary modes in which commerce is conducted 
“ by water.” Such is the rule in this country. 

Rowe v. Granite Bridge Company. 21 


Pick., 344. 

Charlestonv. County Commissioners, 3 Met., 
202. 

Atterney General v. Woods, 103 Mass., 
437- 


United States v. New Bedford Bridge, x 
Wood and M.., 4o1. 


Weathersfield v. Humphry, 20 Conn., 218. 
 <Grotin v. Huriburi, 22 Conn., 178. 
Burrows v. Gallup, 32 Conn., 501. 
Brown v. Preston, 38 Conn., 219. 
Glover v. Powell, 10 N. J. Eq., 211. 
Flannagan v. Phil., 42 Penn. St., 219. 


EL The evidence in this case shows that the bed of Hyde 

lake. ee as to a very small area on the west side of 
lake, extending from about the half section east and 
| ise section 20 to below the half section, east and 
+ i on section 30 (this being the northerly and 
spa of Hardin’s fractional tracts on sections 19 
$, pe probably always has been, above datum, 


mel iat Geidiaabencne and by springs in the 
hth eke There is no current or thread to it. 
} cannot flow out until they rise above the 
pof the lake and cannot flow in until the ex- 
a above this rim. When the former 
a temporary flow from the basin over the 
case there is a temporary flow in the 
Waters are only thus moved tempo- 
livers directions and by the winds brought to 
oe surface of the water. This makes Hyde 
ae within the definition of non-navigable 
lakes, and within the rule applied by the court 
los a lake case, ‘which was held to be a lake 
peat the Minos river, and which ruling is 


-~ 


Gould says: “A river is a running stream of water 
* pent in on either side by banks, shores, or walls. * * * 
«« Every river consists of: (1) the bed; (2) the water; (3) 
«the banks or shores; and it also has a current. It is a 
“river or water course from the point where the water 
“comes to the surface and begins to flow in a channel 
“until it mingles with the sea, the arms of the sea, lakes 
“etc. It may sometimes be dry, but in order to be with- 
‘in the above definition it must appear that the water 
«usually flows in a particular direction, and has a regu- 
«Jar channel; with bed, banks, or sides.” * * * “ The 
‘‘bed, which 1s a definite and commonly a_ permanent 
“channel, is the characteristic which distinguishes these 
‘waters from mere surface drainage, flowing without a 
“defined course or certain limits, and_from water perco- 
«lating through the strata of the earth, both of which are 
‘not subject to riparian right, but form part of the realty 
“and belong exclusively to the owner thereof. The fact 
“that these waters have a current gives rise to quéStions 
«relating to the obstruction and acceleration of the waters 
“which do not arise in the case of still waters, like lakes 
‘and ponds. A stream necessarily involves the idea of a 
“ current; and a statute which provides for bridges over 
“streams separating towns confers no authority to con- 
‘¢ struct bridges over lakes, bays or marshes, in which the 
«“ water has no preceptible flow.” 

Gould on Waters, Sec. 41, 


All these positions in the text are well supported by 
reference to numerous cases. 


On the other hand, the same author defines lakes and 
ponds thus: ** Fresh water lakes and ponds are bodies of 
“standing water distinguishable from rivers chiefly by 
“the fact that they have no current.” * * * “ The 
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“fact that there is a current from a higher to a lower 
« level does not make that a river which would otherwise 
«“ be a lake, nor does a lake lose its distinctive character, 
«“ because there in a current to it for a certain distance 
“ tending towards a river which forms its outlet. On the 
“hand, the fact that a river broadens into a pond like 
“sheet with a current does not deprive it of its character 
“as a river.” 

Gould om Waters, Sec. 79. 

Angell on Water Courses, 7th Ed. 4f. 


These positions of the text are fully supported by the 
cases cited in support, among which is the case of the 
Stale vy. Gilmanton, 9 N. H., 463; and 14 N. H., 476. 

These authorities certainly justify the court in the Mere- 
dosia lake case in finding it a lake and not a stream. 


But the special finding of the court in the case at bar, 
ee: that “the land and water are substantially what they 
ag “were at the time of the original survey, and that the 
hee “lake or lakes are non-navigable waters,” is conclusive 
: amieaes question. - 

sf uinly if Meredosia lake was a lake within these 
ies, y Hyde lake is. The differences between the 
‘wo bod : ‘of water are that Hyde lake is less than two 
miles long and a half a mile wide, while Meredosia lake 
8 fir @ or six miles long and in places a mile wide; that 
le redos a lake is in close contiguity with the Illinois 
“1 a an : i stream, while Hyde lake is some four 
e mile from Lake Michigan and eighty to 100 rods 
alin et river, both navigable bodies of wa 

e% connection being made from an “ ou let” 

Aois-river in the one case, and to the Calumet river 
at e rand that as the court states, it did not appear 


whether portions of Meredosia lake was in fact navigable, 
while it does appear, in this case, that the bed of Hyde 
lake in the lowest part is very near “ datum.” 


In the two cases, these bodies of water are without 
current, but during portions of the year currents of water 
pass through their outlets to the Illinois and Calume 
rivers respectively, but the flow of water from the lakes 
is sometimes “ stopped in summer.” Both lakes receive 
their supply of water from springs in their beds, rainfall 
and melting ice and snow, but, in their natural state, irom 
no other independent body of water. 


It is clear, therefore, that Hyde lake, within the rule 
adopted, or rather followed, in the Meredosia lake case 
is a non-navigable lake and not a stream. This is not 
controverted. : 


Hyde lake, therefore, being a non-navigable pond or 
stream at the time of the survey of 1835, the question 
arises whether or not the title to any portion of this lake 
bed became subject to the riparian claims of any of the 
owners of fractional lots under that survey. It is clear 
from the authorities that it did not, but that like the un- 
covered lands, which existed at the time of that survey, 
the-title remained in the Government of the United 
States. 


F. The bed of Hyde lake being non-navigable did not 
pass to the State of Illinois, as the trustee for the public, 
and conservator of the right of public navigation. 


The title to so much of this lake bed as is contained in 
sections 19, 20, 29 and 30 passed to Jordan by mesne 
conveyances from the patentees as unquestionably as it 
did to that part of the tract which was uncovered at the 
time De Witt and Holbrook made their respective entries. 
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It is competent for the government to pass title to non- 
navigable lake beds, and they are often the subject of 
private conveyance. It is a matter of very frequent oc- 
currence that non-navigable lakes and ponds are patented 
and conveyed as forming parts of congressional subdivis- 
ions. The validity of these titles has been frequently de- 
clared by the courts. 


It has been the uniform practice, also, of the United 
States Government, where non-navigable lakes and ponds 
have been meandered to subsequently survey and patent 
- the lake beds. 
Rogers v. Fones, 1 Wend., 255; 
Canal Commissioners v. The People, 
Wend., 448; 
Smith v. Miller, 5 Mason (U.S.C.C.), 
I9t; 
Coovert v. O’ Connor, 8 Watts, 470; 
Angell on Water Courses, Sec. 6; 
Ledyard v. Ten Eyck, 36 Barb., 102. 


ee an por of Cazenovia lake ‘iacited the title to the 
~~ bed o a " lake covered by the description to the grantor. 
| the case of Rogersv. Fones, t Wend., 255, the court 
sai d i “lt cannot be doubted, that when a patent or 
t Conveys a tract of land by metes and bounds, the 
iader water as well as other land will pass, if the 

de oe * lies within the bounds of the grant. 
trary doctrine would exclude the lands under the 
? is reams not navigable. Scarcely a pat- 
it thie state, that does not include one or 
» far as 1 know, no question has ever 
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‘‘been raised on this ground. The authority cited from 
“2 Black. Com., 19, does not bear out the position, but 
“establishes the contrary. The author states, that if a 
‘‘man grants his lands he grants all his mines, woods, 
“ waters, etc., as well as his fields and meadows.” 


In the case of Canal Commissioners v. The People, 5 
Wend., 448, Chancelor Walworth held, that waters and 
islands in rivers, which were included within the bounds 
of the Van Rensselaer’s patent and in terms granted were 
passed to the patenice and his assigns. 


In the case of Smith y. Miller, 5 Mason, igt, the 
plaintiff claimed as lessee for 500 years of a dam or pond 
“together with all the land, which may be flooded by 
“ raising said dam seven feet high from the bed or bottom 
“of the river.” 


In deciding the case Justice Story said: “ The lease 
“ haviog conveyed all the land wnder the pond, it passed. 
‘the pond of water.and the fish therein to the plaintiff, 
“as incident ta the principal grant.” 


The grant to William Penn, in Pennsylvania, vested in. 
him the title to all streams and bodies of waters not nav- 
igable, falling within the limit of his grant, and the owner 
could convey the stream or body of water and the title 
to the soil under them to one person and the adjoining 
land to another. 

Angell on Water Courses, Sec., 6. 
Coovert v. O Connor, 3 Watts., 470. 


In the Meredosia lake case, the court held that the 
title to the bed of the lake, and the lake itself, vested in. 
the trustees of schools by virtue of the Act of Congress,. 
granting the sixteenth section to the State of Illinois for 
school purposes, and the Act of the Legislature accepting 


thor inland seas, which are wholly unprovided for by the 
common law of England. As to these there is neither 


« local law appears to have assigned the shores down to ¢ we 6 
_ “the ordinary low water mark to the riparian owners.’ 
_ Ib the case of Champlain & Si. Lawrence R. R. Co.v. 

- Valentine, 19 Barb., 490, the court say: “ From the na- 
a wane of ae in many particulars, it is not a adapted to 
a 
oF “have not hesitated to declare an opinion, that the a 
. pe mticn to the rights of riparian owners on rivers, 
r 
| us pad e the land uit ok. the Ihe ‘bed, 
. ntly occupied by the defendant, and § 
| pmme 2 COL , although said not to be 
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the grant. In that case the school trustees recovered the 
lake. 


In this the court was fully justified by the authorities 
which I have above quoted. On the same principle 
Hyde lake, being a non-navigable lake, the patents to 
Farrand, Rushmore, Condit and others vested in them an 
absolute title, not charged with any public or private 
easement or use, and through them in Jordan. Being 
non-navigable, there was oo public right of navigation, and 
they could be charged with no easement, because an 
easement in non-navigable waters cannot exist, except by 
grant or prescription, neither of which is claimed or can 
be claimed in this case. ~ 

Cook v. Stevens, 11 Mass., 533. 
Slevens v. Stevens, 11 Met., 255. 
Gould on Waters, Sec. 300, note 3. 


G. The principle announced, as we have seen, by the 
court, in the Meredosia lake case, that shore owners on 
pouds andnon-navigable lakes are limited to the water's edge, 
is fully sustained by the most trustworthy and reliable line 
of authorities. 


In Wheeler v. Spinola, 54 N. Y., 385, the court say: 
« Neither can the rule as to riparian ownership be ap- 
“plied to this pond which is applied to ordinary fresh. 
“water streams. A boundary upon it does not carry 
“ title to its center, but only to low water mark. Such 
“is the rule as to boundaries upon natural ponds or 


“ lakes.” 


It was said by Chancellor Walworth in Canal Commis- 
stoners v. The People, 5 Wend., 446, speaking of the rule 
that riparian owners on streams take to the center 
thread “ the principle itself does not appear to be suffi- 


says: “A large natural pond may have a definite low 
“ water line, and then it would seem to be the most nat- 
“‘ural construction, and one which would be most likely 


“that land bounded upon such a pond would extend to 
‘low water line.” 


In the case of the /nhabitants of Roxbury v. Stoddard, 
eal., 7 Allen, 167, the court say: “ The rules of law 
which apply to questions of boundary on rivers have 
_ “never been considered applicable to the great lakes, or 
_ fresh-water pounds. The boundary on a natural pond 
_ “extends only to low-water mark.” 
om In the case of Paine vy. Woods, 108 Mass., 170, the 
Bs. court, speaking by Justice Gray, now of this honorable 
: court, affirms the doctrine that a grant bounded by a 
fc ae Shade lake extends to low water mark, citing the 
opin aot Chancellor Walworth in Cana/ Commissioners 
45 Wend.; Chief Justice Shaw in Waterman v 
m3, Pick., Justice Hoar ‘on West Roxbury v. 
AT Allen, and other cases. 


t th ¢ shore owners did not take title to the bed of 
\ aston was held in Aittinger v. Eames, 121 
the ease of OO Walker, 38 Mo., 99, 
court say: _* Doubtless, when the call is for a pond 
' yaa and bounds aiong the bank of a 

| margin of the pond at low water, or the edge 
5.00 many authorities, is to be taken as the 


Justice Suaw, in delivering the opinion of the court, 


“to carry into effect the intent of the parties to hold, 
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“stream, or upon an artificial pond created by expanding 
‘‘a stream by means of a dam, the riparian proprietor 
‘‘ would go to the thread of the stream. This is law well 
“settled and understood. 

“ But it has not been so settled with regard to ponds 
“and lakes. Nor are we aware, that there can be one 
‘construction for small ponds or lakes, and another for 
‘‘large ones. Where shall the line be drawn?” 


This principle was recognized by the same court in 
LVelson v. Butterfield, 21 Mo., 229. In that case there 
was an arm or cove running across the land from the 
pond, and the principle was carried out by treating this 
arm or cove as not a part of the body of the pond and 
thus giving effect to the clear intention of the parties ex- 
pressed in the conveyance. 


In the case of Wood v. Kelley, 30 Mo., 53, the land in- 
volved was bounded “ easterly on said soath pond.” 

‘South pond appeared to be a natural body of fresh 
“ water, the height and extent of which had been io- 
“creased for more than twenty years before the com- 
«« plainant purchased his land bounded upon it.” 

The jury were instructed that the complainant acquired 
a title to the land bounded upon the pond, to the margin 
of the pond at low water mark, considering the pond to 
be permanently enlarged by reason of the mill-dam. 

The court sustained this instruction. 

In Robinson v. White, 42 Mo., 218, it is said: ** When 
‘«‘]and is bounded upon a lake or pond, if it is in its nat- 
“ ural state, it would seem that the grant extended only 
‘to the water’s edge.” 

The court say, in Mansur v. Blake, 62 Mo., 41: 
« Where land is bounded by a pond in its natural state, 


“the grant, it woud seem, extends only to the water’s 
“ edge.” 


In Zhe State v. Gilmanton, 9 N. H., 463, the court 
say: “ When a grant is made extending to a river, and 
“ bounding upon it, the centre of the stream is the line 
“of boundary, if there is no limitation in the terms of 
“the grant itself. 

«‘ But in relation to grants bounding on ponds, lakes or 
“ other large bodies of standing fresh water, that prin- 
“ciple does not apply, but the grant extends only to the 
“ water’s edge.” 

In Fletcher v. Philips, 28 Vt. 268, after stating the 
rule as to streams, the court say: “A different rule pre- 
“‘vails where land is conveyed bounded on large natural 
ponds or lakes; in such case the grant extends to the 
ter’s edge, or if, as observed by Ch. J. Shaw, in 
Waterman v. Fohnson, 13 Pick., 261, the lake or pond 

ve. a definite low water line, the grant. will extend to 
yater.” The tract involved in this case was upon 
ore of Lake eee. 
the case of ‘Jakeway v . Barrett, 3 Vi., 323, the 
ic | his grantors had occupied and cut hay on 
ve acres of land lying between low and high 
, for a period of time sufficient to bar an 


therein was a bar to re- 
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In Austin et als. v. Rutland R. R. Co. et als., 45 Vt., 
242, it is said there is no common law of Vermont, by 
which the owner of land bounded on Lake Champlain 
has a right beyond low water mark to appropriate as his 
own the bed of the lake. Neither the legislature nor the 
courts have recognized any such right. 


The ‘same rule is held in Wisconsin. In Afariner v. 
Schulte, 13 Wis., 698, Chief Justice Cole affirmed an in- 
struction of the inferior court which instructed a jury that 
such was the law. 


Thus this line of authorities, followed by the Supreme 
court of Illinois in the Meredosia lake case, establishes 
the rule as claimed by us and as laid down by that court. 


Many of the authorities, which are given on the other 
side and claimed to establish a different rule, are cases 
where the entire shore on all sides of the lakes and ponds 
in question are held by the same person, or where the 
area of the non-navigable lake or pond was estimated 
and paid for as a part of the’ lands granted or patented. 
While contending that there is no analogy, or authority, 
from any of the English cases for such a rule, because of 
absence of such bodies of water in England, and because 
the rule claimed in these cases is one applied to navigable 
and not to non-navigable bodies of water, the most that 
can be contended for with respect to these conflicting 
cases is that they constitute an exception to the rule and 
not the rule itself. This question is fully discussed and 
clearly decided by Judge Gresham in the case of the 
State of Indiana v. Milk, 11th Fed. Rep., 395. He says: 
«“ Non-navigable streams are usually narrow, and the 
“ lines of riparian owners can be extended into them at 
“right angles without interference or confusion, and with- 
“out serious injustice to any one. It was therefore 


“natural, when such streams were called for as bound- 
“aries, to hold that the real line between opposite shore 
“ owners was the thread of the current. The rights of 
“the riparian proprietors in the bed of the stream, and in 
“ the stream itself, were thus ctearly defined. But when 

_ this rule is attempted to be applied to lakes and ponds, 

“ partial difficulties are encountered. They have no cur- 
“rent, and being more or less circular, it would hardly 
“be possible to run the boundary lines beyond the 
“ water’s edge, so as to define the rights of the shore 

-« owners in the beds. Beaver lake is seven and a half 
“ miles east and west, and less than five miles north and 

“south. Extending the sides and end lines into the lake, 

 # there: being no current, where would they meet? This 
a “rule is applicable, if at all, whether there be one or 

My : proprietors. I do not think the mere 

of the surrounding lands will, in all cases, 

* give own to the beds of natural non-navigable 
la Big and ponds, regardless of their size. It would be 

r and unjust to allow a party to claim and hold 

‘agai jst his grantor the bed of a lake containing thous- 

nds of acres, solely on the ground that he had bought 

m . pi aid. for the small surrounding fractional tracts— 

| person might, by purchasing the lands surrounding a 
all lake, in view of its size and other circumstances, be 

| to own the bed. Eachcase depends largely on its 

facts. Forsythe v. Smale, 7 Biss., 201.” 

a aoa of land on a river or stream, 

gab extends the line of the grantee to the mid- 

mO Mertiee, a grant to a natural pond or 

cal y to the water’s edge. 

blished doctrine of the Supreme court of the 
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United States, that the Supreme court of each state may 
determine for each state the rule which it will adopt with 
respect to riparian rights upon non-navigable waters within 
the several states of individul contestants. Barney v. Keo- 
kuk,94 U.S. (4 Otto), 228. 


H. Whether, therefore, the mathematical line run by the 


surveyor as estublished by the monuments at the intersection 


of section lines, or the water’s edge at high, low or ordinary 
stuge of water was the real boundary, the title acquired by 
the patentces of the fractions was limited to the boundary line 
and no riparian rights are involved. 

The well recognized rule that distances and courses. 
must yield to monuments and natural objects, where the 
two conflict, and that other rule, which the courts have 
sometimes adopted, that where a meander line is run 
along, or near, a body of water, the boundary should be 
taken to be the water’s edge, and the fiction entertained 
( which is believed to be limited to. the meander of navig- 
able bodies and streams) that the line is run by the sur- 
veyor for the ascertainment of the quantity of land merely 
relate only to doundaries of tracts surveyed, and neither 
imply nor admit any rights to the patentees beyond the 
boundary line. 


The question whether the patentee has any riparian 
rights is entirely distinct and independent from the ques- 


tion as to where the boundary of his tract is. 


It is a well established principle that riparian rights are 
entirely independent of the title to the soil under the 
water. As is said in Diedrich v. The N. W. Ry. Co., 
42, Wis., 262: “ Riparian rights proper are held to rest 
“ upon title to the dank of the water, and not upon title 
“to the sos under the water; riparian rights proper being 


*‘ the same, whether the riparian owner owns the soil 
“¢ under the water or nol. And distinguished from the 
« right arising in case of gradual and insensible accretion 
“or relictjon, the general right of appropriating and 
« occupying the soil under the water, when such right may 
“ exist, is not properly a riparian right; resting not upon 
« title to the dank only, but more directly upon title to the 
“ soil stself under the water. * * * The rule that the 
_ right of appropriation and occupation of the bed of the 
_ water, when such right exists, res‘s upon title to the bed 
« of the water itself, and nof upon title to the bank only, 
_ * appears to be a principle nearly self-evident. * * * 
“ When the water is not navigable (as is the case with 
respect to. Hyde lake and ever has ah the public 
 & has. nO ‘ a ; and the riparian owner” (if the title 
ue to the ed is ‘dio: in him), “ may, in general, put. his 
estate. veter the water to any proper use he may 
Bie) rf n lemme 


meander line, as shown by the field 
water's edge at the time of the survey, 
‘the purcl by Holbrook, the bed of Hyde lake did 
ot p 8S ‘nor was its waters charged with any easement 
se, public or private, and the only difference it would 

| giviog the one construction or the other would 
‘relat to the margin of the land at such time lying 
en. came meander line and the edge of 


oF would 2g or was when the meander line 
9 to the position, because the diffi- 


is Took igs not an argument against the 
tule at law. Difficulties of that sort are 
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met and overcome by the courts, as best they may be, in 
every day’s practice. 

The rule would seem to be, where courts have applied 
it, that where riparian rights exist the water’s edge at the 
time the purchaser 1.0m the government acquired title, is 
the boundary line. The existence of riparian rights here 
is admitted only for the sake of argument. 


In this case there could be no serious difficulty, because 
so far as relates to the water boundary on Hardin’s 
fractions in the north half of 30 and the south half of 19, 
the plat would seem to show that the water came up to 
the meander line, and that the two coincided upon these 
tracts. The presumption, therefore, would be, until over- 
thrown by Hardin by proof of a margin up to the time 
Holbrovk took his patent, that the water line and the 
meander line coincided as the eastern boundary of these 


_ fractions. So far as the north line of the south-west 


quarter of section 20 is concerned, the plat shows water 
to have extended beyond that quarter to the north for 
some distance, so that the difficulty suggested in no event 
would arise in this case. 


Counsel for plaintiff entirely agree with us in both, that 
the state has no easement in Hyde lake, and that the title 
in the owner of the soil under the jake is proprietary. 
The only contention on his part being that that proprie- 
tary title belongs to his client and not Jordan, while our 
contention is that Jordan is the proprietary owner dis- 
charged from all public and private easements. 


If, however, it had been made to appear as a fact, that 
at the time Holbrook purchased these tracts on 19 and 
30, there was a margin between the meander line, as act- 
ually run, and the water, and Holbrook should be held to 


have taken by his patent to the water’s edge, there would 
_ imply as to this margin be an overlying and an under- 
lying patent, in which case, as to such margin, the earlier 
*__. patent would prevail, but such a comingency would in no 
| wise affect the validity of the junior patent beyond the 
aa _ boundary line of the tract granted to Holbrook. On the 
Bia ‘contrary, the patent under the survey of 1874 would 4 
“hy | ‘carry a perfect title from the boundary line of lands 
be . granted in the Holbrook patent. The land adjacent to 
ithe DeWitt tract, running south continuously to the south- 
west corner of 29, between Wolf and Hyde lakes, as lands 
a -omitted, could only be re zarded in any case as the unsur- 
fe, veyed land of the United States. 
: - In conclusion, upon this branch of the case, we have 
- shown that these lands were omitted from the survey of 
1835 by mistake or negligence, within the cases of Lam- 
eer's v. Nissen and Glenu v. Feffrey; that the meander 
hin should ether have been run along the margin of Wolf es 
lake oe then existed and still exists, including in the sur- 
wey ¢ any large tract of land between Wolf lake and 
et of water known as Hyde lake; that it being shal- 

w ater, and the bottom being generally about datum, 
| none ath but a few inchés below, the title remained in 
er ; that as to such portions of the west side 
it Us eas . involved in this suit, Hardin cannot 
a tt . igh Jordan; and that asto the same, and 
wee on them and the government patenting these 
ec their money, their titles are good; | 
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it, therefore, in any view which may be taken of 
eee the ene, these lands belonged to the United 

tim: ie of the'survey of 1874 It should be 
at this, in any sense, was not a‘ re-sur- 
y, made by Wolcott, re-established the 


old meander line precisely where it was run in 1835. He 
found all of the monuments on the meander line, shown 
by the old field notes. The other lines were the extension 
of the east and west, north and south lines of the old sur- 
vey made by actual measurements, and the establishment 
of the corners shown in the latter survey. 
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HARDIN AND DEWITT HAVING BEEN NOTIFED, AND HAVING 

| APPEARED BEFORE THE REGISTER AND RECEIVER OF 
THE LOCAL LAND OFFICE; HAVING APPEALED TO THE 
COMMISSIONER OF THE GENERAL LAND OFFICE; AND 
FROM HIS DECISION TO “THE SECRETARY OF THE 
INTERIOR; AND CONTESTED IN THE LAND DEPARTMENT, 
BEFORE THESE OFFICERS OF THE GOVERNMENT, THR 
QUESTION WHETHER OR NOT THE LANDS EMBRACED IN 
THE SURVEY OF 1374 BELONG TO THE GOVERNMENT; 
AND THE DECISION OF THE SECRETARY OF THE IN- 
TERIOR, THE HIGHEST AUTHORITY IN THE DEPARTMENT, 
HAVING BEEN ADVERSE TO THEM; AFTFR SUCH A CON- 
TEST AND THE QUESTION HAVING BEEN DECIDED UPON 
EVIDENCE ADDUCED, BEARING UPON THE QUESTION AS 
A FACT, THEY AND THEIR GRANTEES ARE ESTOPPED 
BY THE DECISION OF THE SECRETARY OF THE INTERIOR 
FROM AGAIN CONTESTING THE QUESTION IN THE 
COURTS. ) 


The proof in this case shows that DeWitt and Hardin 
were notified by the register and receiver of the local 
land: office, of the filing of the survey, and the hearing 
upon the application of the claimants ef these lands; and 
that they appeared and put in issue, in writing, and in- 
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_ sisted upon a decision, before patents should issue, 
_ whether these lands had not pissed under the Holbrook 

and DeWitt patents, and did or did not belong to the 
United States. Proof was introduced before the register 
and receiver of the local land office, as to the physical 
conditions and changes in the tract involved in this suit, 
at and since the time whenche Holbrook and DeWitt 
_ patents were issued; and an issue of fact was formed 
and tried, necessarily including: the issue whether this lake 

_ was navigable in fact, and the local land officers found the 

|» fesue adversely to the claims of Hardin and De Witt there- 
a? ‘From that decision Hardin and DeWitt appealed to 


was decided by the commissioner upon that ap- 


4 le. From this decision of the commissioner, De Witt and 
Hardin a again appealed to the Secretary of the Interior, 


cis sic n of the commissioner of the General Land office. 
; athe of the Secretary of the Interior—the head 
the land department—was never appealed from and 
ns in force. 

thus long been the established doctrine of the Su- 
: ye court of the United States, that the decisions of 
and Department necessarily made, within the legiti- 
mits of proceedings in that department, in the ac- 
pent tof title to the public lands, under the various 
§ provided by statute, are final and conclusive upon 
i cannot be again drawn in question. In 

k 

of ' aA Towsley, 13 Wallace, 83, the court 
re A he acon of the land office in issuing a 


: = 1878, to the effect, that these lands involved in . 
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“‘emption or otherwise, is conclusive of the legal title, 
“ must be admitted under the principle above stated, and 
*« in all courts, and in all forms of judicial proceedings, 
«where this title must control, either by reason of the 
«limited powers of the court, or the essential character 
‘of the proceedings, no inquiry can be permitted into the 
*¢ circumstances under which it was obtained.” 


In the case of Warren v. Van Brunt, 19 Wallace, 653, 
the same doctrine ‘s affirmed, and the court say: “ This 
“question has recently been fully considered by this court, 
“in the case of Fohknson v. Towsley, and it is there held 
« that ‘ When those officers decide controverted questions 
“of fact, in the absence of fraud or imposition, of mis- 
“take, their decision on those questions will be final.’ ” 


In the case of Sheply et al. v. Cowan et al., 91 U.S., 
340, the court again says: ‘“ The officers of the land de- 
“ partment ary specially designated by law to receive, con- 
“sider and pass upon proofs presented with respect to 
« settlements upon the public land.” * * © “For 
‘mere errors of judgment upon the weight of evidence 
«in a contested case before them, the only remedy is by 
‘‘ appeal from one officer to another of the department, 
«and, perhaps, under special circumstances, to the presi- 
« dent.’ The same doctrine is reaffirmed in Moore v. 
Robins, 96 U. S., §30, and Marguiezr v. Frisbie, tot U. 
S+ 473 | 

In Vance v. Van Brunt, 1o1 U.S., §19, it is again 
said: “The appropriate officers of the land department 
«have been constituted a special tribunal to decide such 
«questions, and their decisions are final to the same éx- 
“ tent that those of other judicial or quasi-judicial tribun- 
«als are.” That case decides that where false testimony 


_ or forged documents had been used, before the depart- 
_ ment, upon the issue being tried, it would not affect the ~ 
binding force of the decision, were no appeal taken. 
_ (Inthe case of the United Siates v. Schurz, 102 U. S., 
_ 401, the court said: “To the officers of the land de- 
_ “partment, among whom we include the Secretary of the 
; “Interior, is confided, as we have already said, the ad- 
_ “ministration of the laws concerning the sale of the pub- 
lic domain.” * * * «The question whether any 
particular tract, belonging to the government, was open 
| *to sale, pre-emption or homestead right, is in every in- 
_ stance a question of law as applied to the facts for the 
“ determination of these officers. Their decision of such 
_ “question and of conflicting claims to the same land by ' 
_ different parties is judicial in its character. It is clear 
_ that the right and the duty of deciding all. such ques- “N 
x: “tions belong to these officers, and the statutes have pro- ;. 
a. AS: vided for original and appellate hearings in that depart- a3 
“ment before the successive officers of higher grade up 
#10 the secretary.” 3 
In the case of Smelting Company v. Kemp, 104 U.S., 
5, Justice Fizip, speaking for the court said: «A 
ater t in’a court of law, is conclusive as to all matters 
‘determinable by the land department, where 
action is within the scope of its authority, that is, 
here ‘it has jurisdiction under the law to convey the 
aa. 4 * * Indeed, the doctrine as to the regu- 
ity and validity of its acts, where it has jurisdiction, 
38 » far that if in any circumstances under existing 
yate t would be held valid, it would be presumed 
existed. * * * Tf in issu- 


“ acted from imperfect views of their duty, or even from 
“corrupt motives, a court of law can afford no remedy 
‘ to a party alleging that he is thereby aggrieved.” 


In the case of Steele v. Smelting Company, 106 U.S., 
447, the patent was assailed, because it was claimed that 
the same had been previously appropriated as a town 
site. The land department had passed upon the question 
as to whether or not the land was patentable, and had 
granted a patent to the plaintiff. The Supreme court in 
deciding the case (page 450) said: “ Whether there 
“are rights thus interfered with which should preclude 
“the location of the mine and the issue of a patent to 
‘‘ him or his successor in interest, ig, when not subjected 
‘under the law of Congress to the local tribunals, a mat- 
“ter properly cognizable by the land department when 
‘‘ application is made to it for a patent, and the inquiry 
‘thus presented must necessarily involve a consideration 
‘of the character of the land to which title is sought, 
* whether it be mineral, for which a patent may issue, 
“ or agricultural, for which a patent should be withheld. 
«* * * Necessarily, therefore, it must consider and 
“pass upon the qualifications of the applicant, the acts he 
«has to perform to secure the title, ‘Ae nature of the land, 
“and whether it 1s of the class which ts open to sale. * * * 
“ The validity of a patent of the government cannot be 
“assailed collaterally, because false and perjured testi- 
“mony may have been used to secure it, any more than 
“a judgment of a court of justice can be assailed collat- 
“erally on like ground.” (Page 453.) 

The case of Quinn v. Conlon, 104 U.S., 421, was one 
where the officers of the land department were called 
upon to decide whether the lands involved were within 
the limits of and covered by a prior Mexican grant, oF 
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whether by the survey of the government and the appro- 
priation of other lands to its satisfaction, they were ex- 
cluded from the operation of the grant, and open to pre- 
emption—or, in other words, belonged to the United 
States. In that case, this court re-affirmed, in the 
strongest language, its prior rulings on the question; 
and, in speaking of the land department, said: “« The 
* alleged erroneous rulings of the officers of the land 
“department * * were upon mere matters of fact, or 
*‘upon mixed questions of law and fact, which were prop- 
“erly cognizable and determinable by the officers of that 
‘- depariment.” * * * «For mere errors of judg- 
“ment as to the weight of evidence on these subjects, by 
“any of the subordinate officers, the only remedy is an 
“ appeal to his superior of the. department. The courts 
“cannot exercise any direct appellate jurisdiction over 
“the rulings of those officers, or of their superior 
‘in the department in such matters, nor can they reverse 
“or correct them in a collateral_proceeding between pri- 
“vate parties.” * * © “The question whether the 
“ land in controversy had been freed from its reservation 
“under the Mexican grant so a8 to be open to settlement 
“‘and pre-emption depended upon matters disclosed by 
“the record of proceedings in- the land department, 
“namely, that the public surveys had been extended over 
* the lands, and that other lands had been appropriated to 
“the satisfaction of the grant.” 
_ "This doctrine was again affirmed in the recent case of 
Baldwin vy. Stark, 107 U.S., 465. 
ie oe The case of Cowell v. Lammers, 21st Fed. Rep., 200 
lecic ed by Judge Sawyer, on the circuit, is in accord 
i line of authorities as applicable to the question 
i thie ‘Case. In that case (page 205), after 
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quoting from the act of Congress of 1796 the language: 
“ These tield-books shall be returned to the Surveyor- 
“ General, who shall thereupon cause a description of the 
‘ whole land surveyed to be made out, and transmitted /o 
“ the officers who may superiutend the sale,” (St. Ps 466 
Par, 2), the court says: “The object, doubtless, is to 
“ enable the officers in charge to determ'ne whether the 
“lands are patentable or not. 


“ This provision has been in force ever since, and it is 
“carried into the Revised Statutes (section 2,396): * * * 
« «Thus the government has provided means to enable 
“the land officers 4o determine the character of the land, 
“and whether or not they are of-the character granted 
“by the acts, or authorized to be sold or otherwise dis- 
“ posed of” Again the court says, at page 208: ‘ The 
“sooner it comes to be a generally recognized principle, 
“that a United Ststes patent, regular upon its face and 
“upon the record, issued in the form prescribed by law, 
“means something, that it is unassailable collaterally, or 
“or even with success directly, by parties having the 
‘ proper séaéus,except upon clear and indisputable ground 
“and evidence, the sooner confidence in land titles will be 
“ re-established.’ ” 


The same principle is also affirmed by Judge Brewer, 
in the case of Wright v. Dubois, 21 Fed., 694. 


In the case of Sheply v. Cowan et al., ante, two pat- 
ents had been issued for the same land, one by the State 
of Missouri, under a congressional grant made in 1841, 
and the other by the United States in 1866, upon a pre- 
emption claim, Other acts of Congress had been passed 
with special reference to the land involved, and various 
surveys had been made. 
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The land department determined that, notwithstanding 
‘the prior patent by the State of Missouri, under a prior 
congressional grant, the property de/onged to the United 
States, and was subject to the pre-emption claim, and 
awarded a patent. The Supreme court of the United 
S tates in this case held that the ‘decision of the Secretary 
of the Interior was conclusive. 

Sheply v. Cowan et al., 1 Otto, 340. 


See, also, the recent cases of gh 
Terry v. Strub, 18 Legal News, 2. y 


Also, 2" 
Aurora Hill Con. Min. Co. v. 85 Min. Co. 
et al., 34 Fed. Rep., 515. ee 
In the recent case of Cragin v. Powell, 128 U.S., 593, A 
ai\ 


the sourt, by Lamar, justice, say: ‘ That whilst the lands 
* are subject to the supervision of the General Land Of- — 
" fice, the decisions of that ‘bureau in all such cases, like | : 
«that of other special tribunals upon matters within their 
- exclusive jurisdiction, are unassailable by the courts, 
“ except by a direct proceeding; and that the latter have 


“* no concurrent or original power to make similar corvec- {* 
“tions, if not an elementary principle of our land law, is ‘if 
settled’ by such a mass of decisions of this court, that " 


Kina cobrcreemgaey is sufficient.” 
ee patent  aydel v tities 94 How., 23. 
gia « Steele v. St. Louis Smelting & Refining Co., 
— 106:U. S., 447. 
7 _ Pollard et al. v. Dwight, 4 Cranch, 439. 
an oh CMS, ‘ef iw: gos > 
an Taylor, 18 How., 409. = 
v. Phillips, 20 How., 372. 


ie 


United States vy. San Facinio Tin Co., 125 
U. S., 273, and 
Frasher v. O’ Connor, 115 U.S., 122. 


The case at bar clearly falls within these decisions and 
is controlled by them. The officers of the land depart- 
ment necessarily passed upon the question, largely of fact, 
whether these lands belonged to the United States. The 
consideration of that question involved an examination of 
the records of the land department, including the field 
notes of the two surveys, the evidence adduced in con- 
nection with the application-for the survey, the return of 
the officer making the survey of 1874, with the proof 
connected therewith as to the condition of these lands, 
the consideration of the evidence as _ to the status of this 
omitted tract, whether it was land, whether the portions 
covered by water were navigable or non-navigable, what 
changes had taken place, if any, and necessarily required 
them to decide a mixed question of ‘aw and fact, largely 
of fact, which, according to all these decisions, they not 
only had a right, but it became their duty to do. 


That decision, as we have seen, was in accordance 
with the authorities, but whether it was or not it became, 
and ever must remain, conclusive as against DeWitt and 
Hardin and their grantees. The question is simply 
whether the land department, in the proceedings culmi- 
nating in these patents, under which these defendants 
hold, and, to which proceeding Hardin and De Witt were 
contesting parties, had jurisdiction to consider and decide 
the issue formed by them—whether the lands in question 
belonged to the United States. Had the patents to the 
fractional tracts purported to convey these lands, and had 
the acreage purchased and paid for by Holbrook and De- 
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Witt embraced them, the jurisdiction would not be 
claimed to exist. But the acreage purchased and paid 
for, and covered by the description in the patents, did 
not extend beyond the meander line. 


An examination of the opinions of the commissioner of 
the general land office, secretaries Schurz, Kirkwood and 
acting secretary Bell will show that all of the claims, 
which are now urged in this case, including the allegations 
of fraud, were thoroughly considered, investigated, dis- 
cussed, and, in every instance, although three different 
- applications for rehearing were made, decided against 
Hardin and DeWitt. Surely the language of the Supreme 
court of the United States in the U. S. v. San Facinto 
Tin Co.: “There must be a time when such allegations 
“will not be heeded. The examination into alleged 
“ frauds, when the patents are applied for ought to close 
“ all controversy in respect to them, clearly so unless 
“ upon newly discovered evidence of the most convincing 
«character, Congress should direct proceedings to be in- 
“ stituted to set aside the patents, and that result can be 
_ obtained without impairing the title of innocent parties,” 
_ is.indeed pertinent. 
; In this case Jordan is an innocent purchaser, having 
paid large sums of money for these lands relying on the 
decision of the land department. 
It is, therefore, contended that the decision of the land 
_ department, that these lands belonged to the United 
Saco 6. conclusive upon this and all other courts. 
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Til. 


We come now to the consideration of the assignments 
of error, appearing in this record as grounds for a re- 
versal of this judgment. 

The first assignment questions the correctness of the 
rulings of the Circuit court overruling motions to remand. 


On the 15th day of March, 1883, a motion to remand 
was denied by Judge Blodgett. (Rec., 21.) Afterwards, 


December 22, 1884, plaintiff confessed a demurrer filed 


before removal and took leave to amend the declaration, 
and on the 26th of the same month filed three additional 
counts, bringing into the case lands not involved in the 
suit before removal. (Rec., 22 and 23.) 


On the 26th of December, 1884, he joined in the usual 
stipulation waiving a jury, and consenting to a trial by the 
court. (Rec., 24.) On the roth of July, 1885, the cause 
came on for trial, and the trial continued from day to day 
until July 30, 1885, when the court took it under advise- 
ment and did not make special findings or enter judgment 
uniil February 1, 1886. (Rec. 30.) After the trial 
was concluded, and January 19, 1886, while the court 
held the case under advisement, plaintiff filed a second 
motion to remand, and on February 1, 1886, applied for 
leave to amend the declaration, which latter application 
was then allowed and the amendment was filed imstanter. 
(Rec., 28 and 29.) On the same day the court over- 
ruled the motion to remand, filed special pleadings and 
entered judgment thereon. (Rec., 29 and 30.) 


No plea to the jurisdiction was at any time filed. 


It is insisted that neither of the two grounds for re- 
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moval.set forth in the petition were sufficient, and that 
this court should dismiss the writ of error for this cause. 


A motion to“gemand, like a demurrer, can only. be 
heard upon the face of the whole record. Jurisdictional 
facts, dehors the record, such as citizenship—must be 
raised by plea to the jurisdiction. 

Clarkhuff v. Wisconsin, 1. & N. R. Co. 26 
Fed. R., 465; 

LaCraix v. Lyons, 27 Fed. R., 403; 

Smith v. Kernochen, 7 How., 198; 

De Wolf v. Ruband, 1 Pet., 476; 

DeSobry v. Nicholson, 3 Wall., 421; 

Wickliffe v. Owings, 17 How., 51, 52; 

Shippard v. Graves, 14 How., 505, 513: 


The dermination of the issue made upon such a plea 


is s conclusive, and the question cannot be raised again. 
eM se - Sharon v. Hill, 26 Fed. R., 722. 


If the first motion was treated by consent of parties, 
's _as-it seems to have been, as a plea—the decision of the 
y ‘ gourt upon it was conclusive. 
pe - Under this state of facts this court ar retain juris- 
diction | Unless compelled to relinquish it. 

jae, On ‘a motion to remand a cause, the petition for re- 
moval is the basis of jurisdiction. It is not ia the province 

_ of the pleadings in the State court to state the grounds 

in in the United States Circuit court. 


) Kissinger v. Hinkkouse, 27 Fed. R., 883. 


apie: en ents of the petition for removal are prima 
true. as against the statements of the pleadings 


_, Clarkhuff v. Wisconsin I. & N. R. Co. 
et ail., 26 Fed. R., 465. 
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The record in the State court is silent as to citizenship. 


John I. and Frank I. Bennett were clearly improper 
parties. The petition for removal states “ that neither 
‘ John I. Bennett nor Frank I. Bennett were, nor were 
“ either of then in possession of said lands described in 
‘‘ said declaration at the time of the commencement of 
“ said suit, nor have they either of them since been in 
‘« possession thereof, nor did they or either of them own 
“ said real estate or any portion thereof, at the said time 
“of the commencement of said suit, nor have they or 
“ either of them since acquired title thereto; that they. 
“are unnecessary and improper parties defendant to said 
“ suit.” (Rec., 13.) 

The suit was commenced November. 8, 1882. (Rec., 
2.) Qn the trial it was shown that the Bennetts had con- 
veyed to Jordan, October 4, 1882, and no proof was 
made of any subsequently acquired interest, or that they 
were in possession. (Rec., 46.) 


This is further shown by Jordan’s affidavit. | (Rec., 8.) 
In fact, counsel concedes they are nominal, and not nec- 
essary parties. (See Brief, 37.) 


The contention as to citizenship is narrowed to defend- 
ant Smale. 


Subsequent to the commencement of the suit, dut de- 
fore the removal, Smale surrendered his lease to Jordan, 
and entered into a new one in which he expressly “ agrees 
«“ to hold said premises subject to the His pendens of this 
“suit as against petitioner and to be subject to any 
“process which may be issued thereon, and that 
“he, the said Smale, hath no rights under said peers? 
“ lease.” (Rec., 14.) 


After this was done and the landlord, Jordan, had be-- 


‘come a party, and liable to the judgment and process of 
this court, Smale became an unnecessary or nominal 
OOrtye, 2 
He had in effect disclaimed all interest in the property, 

or its possession, and could have been dismissed out 
without detriment to the interest or remedy of the plaint- 
iff, and thenceforward should be considered as a nominal 
party. 

After that had occurred there was no controversy be- 
tween him and the plaintiff. Jordan became the real con- 
testant. 


If, prior to the removal, no steps had been taken to 
discharge Smale from the position he occupied when the 
suit was commenced, the case would have been like that 
of Phelps v. Oakes, 117 U. S., 888, cited by counsel for 
the plaintiff in error. The statute required the suit to be 
commenced against the person in possession, and the ad- 
mission of the landlord as a co-defendant did not dispense 
with the necessity of having the occupant a party. But 
in this. case Smale had been divested of all interest by the 
express provisions of the lease, made after the com- 
mencement of the suit, but before the petition for re- 
moval. A judgment rendered against Jordan would have 
evicted Smale from the possession of the premises. 
Under the Illinois statute, a judgment rendered .gainst 
a tenant in an action of ejectment is conclusive as a title 
agains tthe landlord, whether the landlord had notice, or 

_ The only remedy the landlord has against the ten- 
‘failure to give notice to him of the commence- 
Gf such a suit is the recovery of two years’ rent. 
: oe ly ects, & ot no value to the landlord. 


Process issued upon a judgment against Jordan would 
be warrant for eviction of Smale, who is shown to have 
held pendente lite without any right or claim of right to 
the possession or property. 
Nelson v. Hennessey et al., 33 Fed. R., 
113. : 
Bacon v. Felt, 38 Fed. R., 368. 

It is said in the case of Phelps v. Ouks, 117 U. S., 
237, the rights of the landlord “could not be concluded 
“by a judgment against the tenant.” * * * «© At 
“any rate, the plaintiffs had a right to eject the defend- 
“ant, who actually and unlawfully withheld from them 
“ the possession.” 


In this case the record shows ‘that the plaintiff was a 
citizen of Illinois, and Jordan of- New York. The 
omission to state expressly the citizenship of Mitchell in 
the petition for removal, was waived by the subsequent 
proceedings in the United States court, in which he par- 
ticipated, going to trial by agreement. It is not like the 
case of Cameron v. Hodges, 127 U.S., 324, which was a. 
direct proceeding from the order of removal. 


But the petition for the removal of said suit also em- 
braces, as a second ground therefor, that it is a suit 
arising under the laws of the United States. 


This branch of the petition for removal is as follows: 


“ Your petitioner states that said suit is one arising 
“ under the.laws of the United States in this, to wit = that 
“ plaintiff seeks in and by said suit to recover lands em— 
“ braced in a survey of public lands made by the govern- 
“ment of the United States in 1874, embracing a part of 
“ said section 20, Tp. 37 N., R. 15 E., 3d P. M. in Illinois, 
“and patents issued under said survey under which your 
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** petitioner deraigned title in fee simple before the com- 
“ mencement of said suit, and in him vested by convey- 
‘«‘ ance from the patentee. 
« That the plaintiff claims that he is seized of the frac- 
“ tional tract described in the declaration as the grantee 
« of Horatio B. De Witt, that the said survey, patents and 
‘deeds to petitioner are not made in pursuance of the 
“acts of Congress and laws of the United States relating 
“to the surveying and disposition of the public lands of 
“the United States, and that said act of Congress and 
“laws have been misconstrued by the said land depart- 
“ment and disregarded, and that said survey, patents, 
“deeds, and the proceedings of the land department are 
« illegal and void, and in violation of the contract rights 
“of said Mitchell under the laws of the United States; 
“that by virtue of the alleged ownership of said frac- | 
“tional tract described in the declaration he, the plaint- , 
« iff, under and in pursuance of said act of Congress and 
“laws of the United States, is also the owner of said 
“lands so owned by your petitioner by virtue of said 
“rurvey of 1874, and patents and deeds thereunder. 
“ This petitioner claims title in fee to said lands other 
“than said fractional tract by virtue of said survey of 
“1874, said patents and deeds issued thereunder in pur- 
_- “suance of the act of Congress aforesaid, and laws of 
_ the United States, and therefore states that said suit is 
“one arising under the laws of the United States entitling 
df his, petitioner to a removal of the suit under the act of 
_ Congres =. an act to determine the jurisdiction 


—_ 


emo val of causes from the State courts, and 
" pur ’ in force March 3, 1875.” 


SI 
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It was not necessary that this ground for removal 
should be set for:h in the pleadings. | 
Kissinger v. Hinkhouse, 27 Fed. R., 883. 
Clarkhuff v. Wisconsin, I. & N. R. Co. 

et al., 26 Fed. R., 465. 


Indeed, in an action of ejectment ia Illinois this is im- 
possible. 


The allegations of this branch of the petition for re- 
moval now under consideration are, in substance, that 
plaintiff seeks to recover lands surveyed and patented in 
1874, and thereafter, under which petitioner held and 
claimed title; that said lands were surveyed and patents 
issued under and in pursuance of acts of Congress con- 
stituting the body of land laws of the United States in 
force at the time said lands were so surveyed and pat- 
ented; that plaintiff claims title to the same lands solely 
in virtue of the alleged ownership of a fractional 
tract, surveyed and patented to Horatia B. De 
Witt, prior to the survey and patent of defendant’s 
lands in 1874; that said fractional tract was surveyed and 
patented under and in pursuance of acts of Congress 
constituting the body of land laws of the United States 
in force when said prior survey was made; that by virtue 
of the ownership of said fractional tract, and under and 
in pursuance of said acts of Congress and laws of the 
United States, plaintiff has also become the owner of said 
lands so surveyed in 1874; that the said survey and ‘pat- 
ents to said lands, other than this said fractional ‘tract, 
are not made in pursuance of said acts of Congress and 
the laws of the United States relating to the survey and 
disposition of the public lands of the United’ States, 
and that said acts of Congress and laws have ‘been 
misconstrued by the said Land Department, and that 
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said survey, patents and proceedings of the Land 
Department, under which petitioner claims title, are 
illegal and void, and in violation of the contract rights of 
the plaintiff under the laws of the United States. 


This ground of removal was held by Judge Blodgett, 
Jadge Drummond concurring, in 1883, when the first mo- 
tion to remand was made, as sufficient. 


These allegations would seem to be sufficient to show 
that the construction of a law of the United States is 
necessatily involved in the case. When reference is made 
to a body of Congressional enactments, under and in pur- 
suarice of which the government, through its Land De- 


partment, disposes of its public lands, it would seem to be 
stfficient without requiring an enumeration of the special 


acts of Congress, constituting the body of laws, through 
aad by virtae of which its titles are deraigned. 
In the case of Zhe Frank G. & S. M. Co. v. Larimer 
Eas M. é S.Co., 8 Fed. R., 724, where the contest was be- 
_ tween two claimants—the one asserting a claim under the 
ning lawe of the United States, and the other under 
set acts of Congress providing for the acquirement of 
to the: public lands of the United States, after re- 
on the ground that the subject-matters of the 
arise under the laws of the United States,” 
vas made to remand. From the report of ae 
b e inferred that the objection to the allega- 
etition were that tio. specific act of Congress 
tition for removal. 
7 2 Millet, sitting on the circuit, in decid- 
said,“ It..ie impossible that such an ac- 
can be determined without reference to, 
ing. a construction of, the mining laws. of 


“ Congress. The questions involved necessarily arise 
“ under the laws of the United States.” 

Counsel says in his brief, he « doesnot deny that in a 
“ proper case. ¢. g°, a suit in equity to set aside the pat- 
“ents afd deeds, under the second survey, upon the 
“ ground that the officers of the general government 
“ were without power to order the survey, and issue the 
“ patents thereunder (as they most certainly were) a 
« federal question might arise.” (Piffs.” brief, 41.) 

If in the case conceded by counsel, why not in the case 
at bar? 


The record in this case shows that the patent to Con 
dit, and the authority of the officers of the land depart- 
ment in the proceediogs culminating in the patent were 
contested for want of authority in virtue of the land laws 
of the United States, and that the patent through which 
Jordan deraigns title is void. 

In the case at bar, as well as in the chancery case, 
supposed by counsel, in order to determine whether the 
Condit patent is void it is necessary to construe and call 
in question the acts of Congress upon which the pro- 
ceedifgs culminating in the patent were based. 


It is said in Western Union Telegraph Co. v. National 
Telegraph Co. +t als., 19 Fed. R., 561: “ Cases arising 
«¢ under the laws of the United States withim the mean- 
« ing of the removal act, are such as grow out of the 
«legislation of Congress, whether they constitute the 
“ right, claim, protection, or defense, in whole or in part, 
“ of the party by whom they are asserted. If a federal 
‘¢ law is to any extent an ingredient of the controversy 
“ by way of claim or defense, the condition exists upon 
«which the right of removal depends, and the right is 
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“not impaired because other questions are involved 
*¢ which are not of a federal character.” 


In the case at bar, as we have seen, laws of the United 
States were actually drawn in question at the trial; but 
that need not be the case. It was held by Judge Drum- 
mond in the Séate of /ilinois v. The Chicago, Burlington 
& Quincy R&R. R. Co., 16 Fed. R., 707, that where it ap- 
pears by the record that there is a federal question in a 
-case, the jurisdiction is sustained, whether the claim shall 
-be finally i in fact sustained or not. 


Tt was held in Willard, trusiee, v. Mueller, 23 Fed, R,. 
-209,. that where an act of Congress declares transfers of 
pagal t the United States, unless freely made, null 


| oid, , a bill filed to compel assignment of such a claim 
avolved ; a law of the United States. 

ee “Where a bridge has been built across a navigable river 
3 “under the alleged authority of an act of the state leyisla- 
be ture, and a subsequent act of Congress, claimed to ratify 
i gs mandamus ee brought to compel the construc- 


“an 


7 SRY the laws of the United States. 
| New Orleans,’ Mobile & Texas R. R. Co. 


v. Mississippi, 102 U. S., 135. 


Sowles v.. Witters, 43 Fed. R., 700, was a case Saws 
r y ve “med solely acquired by a receiver. of, a 
tional Bank, under the direction of the comptroller-of the 

anc id removed by the receiver. Upon a motion 

» the court held, that the suit was one arising 
. ws of the United States. 

| h counsel indulges nis 


al proof. of the necessity of call 
gre: Counsel has no diffi- 
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culty in designating what acts are involved and urging his 
construction of them. 


The second and third essigteatate of error question 
the right of admission of oral and documentary evidence. 

These assignments are clearly without merit. The 
mtroduction of oral evidence in connection with maps and 
charts, in investigations of this sort, isa necessary and 
every-day occurrence. 


Some of the documents objected to are the patent from 


_the United States, and title deeds under which defendant 


Jordan claims title. 


As to oral evidence and the maps and charts coliaaal 
to, it is deemed unnecessary to refer to any other cases 
than those heretofore cited in this argument, to establish 
the correctness of the rulings of the court in this — 


respect. 
Granger v. Swart, 1 Wol., go. 


Lammers v. Nissen, 4 Neb., 245. 
Glenn v. Feffery, 75 lowa, 20. 
Bisseil +. Fletcher, tg Neb., 726. 


This evidence was clearly admissible. 


The assignments of error, from the fourth to the 
eleventh inclusive, are in respect to alleged errors of the 
court, as it did; and, are all covered by the preceding 
discussions of this argument. I do not deem it necessary 
to dwell further upon them. 


The twelfth and last assignment of error, is, “ because 
“ the special findings are contrary to law and the evi- 
‘¢ dence.” 


This court will not enquire as to whether the special 
findings of a Circuit judge, trying a cause by consent of 


. —" 


, without the presence of'a jury,.are:supported: by 
the evidence or not. The facts found niust be accepted 
as true: 


Booth v. Tiernan, 109 U. S.,: 205. 
Prentice v. Stearns, 113 U.S., 435. 


The stipulation of the parties in. writing, and: in’ pur- 
suante of the statute, that a jury bé waived, and the 
cause tried by the court, was duly filed. (Rec., 24.) 

he special findings were in compliance with the law. 

y submitted that the judgment of the 
_ Circuit court should be affirmed. 
W. C. Goupy, 
For Déféndants in Error. 
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parties, without the presence of a jury, are supported by 
the evidence or not. The facts found must be accepted 


as true. 
Booth v. Tiernan, 109 U.S., 205. 


. 


Prentice v. Stearns, 113 U.S., 435. 


The stipulation of the parties in writing, and in pur- 
suancte of the statute, that a jury be waived, and the. 
cause tried by the court, was duly filed. (Rec., 24.) 

The special findings were in compliance with the law. 

It is respectfully submitted that the judgment of the 


Circuit court should be affirmed. 


W. C. Goupy. 
For Defendants in Error. 
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1 In the Circuit Court of the United States, Northern District 
of California. 
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In the Matter of Quock Tine on Habeas Corpus. No. —. 


To the Hon. Ogden Hoffman, judge of the circuit court of the 
United States, northern district of California: 


The petition of Quock Yan respectfully shows: 

That Quock Ting is unlawfully imprisoned, detained, confined, 
and restrained of his liberty by Captain Bryan, agent of the steam- 
ship City of New York, in the city and county of San Francisco, 
State of California, northern district of California. 

That the said imprisonment, detention, confinement, and restraint 
are illegal, and the illegality thereof consists in this, to wit: 

That it is claimed by said Captain Bryan that said Quock Ting 
is a subject of the Emperor of China, and must and cannot be 
allowed to land under the provisions of the act of Congress of May 
6th, 1882, entitled “An act to execute certain treaty stipulations re- 
lating to Chinese,’ and the act amendatory thereof and supple- 
mental thereto. 

That said Quock Ting does not come wittrin the restrictions of 
said act, but, on the contrary, your petitioner alleges that said Quock 
Ting is a citizen of the United States of America, born in the said 
United States of America. 

That deponent is informed and believes that said Queck Ting 
has been examined by the customs authorities and permission to 
land denied. 

That your petitioner makes this petition on behalf of said Quock 
Ting. 

Wherefore your petitioner prays that a writ of habeas corpus may 
be granied direct to the said Captain Bryan, agent of the said steam- 
ship, commanding him to have the body of said Quock Ting before 
your honor, at a time and place therein to be specified, to do and 
receive what shall then and there be considered by your honor 
concerning him, together with the time and cause of such detention 
and said writ, and that he may be restored to his liberty. 

Dated on the Ist day of March, 1888. 

QUOCK [Chinese Signature] YAN, Petitioner. 


STATE OF CALIFORNIA, 
City and County of San Francisco, Northern District of > ss: 
California, United States of America, 


Quock Yan, being duly sworn, says that he is the petitioner above 
named, and that he las heard read the foregoing petition and 
’-nows the contents thereof, and that the same is true of his own 


knowledge. 
QUOCK [Chinese Signature] YAN. 
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g _ Sworn to before me this 1st day of March, 1888. 
(SEAL. ] JAMES L. KING, 
| Notary Public. 


2 (Endorsed :) No.6314. Circuit court of the United States, 

northern district of California. Jn re Quock Ting on habeas 

. §.8.ticket No. —. Petition and order for writ, ete. Filed 

March 8, 1888. L. 8S. B. Sawyer, clerk, by , deputy clerk. 
—— ——, attorney for petitioner. 


Let the writ issue as prayed for in the within petition, returnable 
on or before March 9th, 1888, 10 a. m., or in case the steamer on 
which said petitioner is detained has not cleared on that day, then 
as soon as practicable after clearanee, but before the departure of 

the said steamer, and when the within named Quock Ting is pro- 
duced let him be admitted to bail in the sum of $1,500. 
7 SAWYER, Judge. 


3 In the Circuit Court of the United States, Northern District 
, of California. 


In the Matter of Quock Tine on Habeas Corpus. 


The President of the United States of America to Captain Bryan, 
~ agent of the steamship City of New York, Greeting: 


You are hereby commanded that you have the body of Quock 
Ting by you imprisoned and detained, as it is said, together with 

the time and cause of such imprisonment and detention, by what- 

~~ goever naive he shall be called or charged, before the honorable the 

_ circuit court of the United States fot the northern district of Cali- 

fornia, at the court-room of said court, in the city and county of San 
Francisco, California, on or before the 9th day of March, 1888, at 

D o'clock a. m., or iu case the steamer on which said petitioner is 

stained hus not cleared on that day, as soon as practicable after 
clearance, but before the departure of the steamer to do and receive 
~ what shail then and there be considered in the premises. . 
And have you then and there this writ. : 

gee Witness the Honorable Samuel F. Miller, senior asso- 

ciate justice of the Supreme Court of the United States this 

8th day of March, A. D. 1888. 

L. S. B. SAWYER, Clerk. 


Deputy Clerk. 


By 


_ (Bndorsed:) No. 6314. Circuit court of the United States, 


northern district of California. In the matter of Quock Ting on 


: i corp ~. §.S. ticket No.—. Marshal’s return of service of 
of habeas Filed ov return this 9th day of March, 1888 
a ryer, clerk, by —— ——, deputy clerk. 
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I, L. 8. B. Sawyer, clerk of the circuit court of the United States © 
for the northern district of California, do hereby certify the forego- 
ing to be a true copy of the writ of habeas corpus issued in the within 

entitled matter. 
[SEAL. ] Attest my hand and seal of said circuit court this 8th 


day of Maret, A. D. 1888. 
L. S. B. SAWYER, Clerk. 
By —- —-, 
Deputy Clerk. 


fi: 


I hereby certify that on the 8 day of Mar., 1888, I received the 
writ of which the within is a copy, and that on the 8th day of Mar., 
1588, at San Francisco, in this district, I personally served the said 
writ by delivering to and leaving the satmne with the agent of the 
steamship City of New York. 
Dated San Francisco, Cal., Mar. 8, 1888. 
J. C. FRANKS, 
U. §. Marshal. 

By JAMES R. DEAN, 


Deputy Marshal. 


5 In the Circuit Court of the United States, Northern District 
of California. 


In the Matter of Quock Trine on Habeas Corpus. 


The President of the United States of America to Captain Bryan, 
agent of the steamship City of New York, Greeting: 


You are hereby commanded that you have the body of Quock 
Ting by you imprisoned and detained, as it is said, together with 
the time and cause of such imprisonment and detention by what- 
soever name he shall be called or charged, before the honorable the 
circuit court of the United States for the northern district of Cali- 
fornia, at the court-room of said court, in the city and county of San 
Francisco, California, on or before the 9th day of March, 1888, at 10 
o’clock a. m., or in case the steamer on which said petitioner is de- 
tained has not cleared on that day, as soon as practicable after clear- 
ance, but before the departure of the Steamer to do and receive what 

: shall then and there be considered in the premises. 

And have you then and there this writ. 

Witness the Honorable Samuel F. Miller, senior associate 
[seaL.] justice of the Supreme Court of the United States this 8th 


day of March, A. D. 1888. 
L. S. B. SAWYER, Clerk. 
By 
Deputy Clerk. 
6 (Endorsed :) No. 6314. Circuit court of the United States, 


Northern District of California. In the matter of Quock Ting =~ 
on habeas corpus. 8.S. ticket No.—. Writ of habeas corpus and 
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" geturn thereto. Filed on return this 12th day of March, 1888. _L. 
- 8. B. Sawyer, clerk, by ——- ——, deputy clerk. 


In obedience to the within writ, I hereby produce the body of 
Quock Ting as within directed, and return that I hold him in my 
- custody, by direction of the customs authorities of the port of San 
‘Francisco, California, under the provisions of the Chinese restriction 


Ss A. CHESEBROUGH, 
Agent Steamship “ Oity of New York.” 


- San Francisco, March 9th, 1888. 


. 4 In the Circuit Court of the United States, Northern District 
rie of California. 


In the Matter of Quock TinG on Habeas Corpus. No. 6314. 


' This matter having been regularly brought on for hearing before 
the court and the judge thereof, the United States attorney having 
} appeared and intervened on behalf of the United States, and the 
- same having been duly heard and submitted and due considera- 
' tion thereon had, it is by the court now here considered: 
_ That Quock Ting, in whose behalf the writ of habeas corpus herein 
was sued out, was not at the date of the petition herein illegally 
restrained of his liberty as therein alleged. 
At is further adjudged and found that he came from China by the 
eamship City of New York, and is a Chinese person forbidden by 
to land within the United States, and has no right to be or 
‘4 a 


stody of Captain Bryan, the agent of said steamship, 
change of agent, to the custody of the agent thereof, 
40 may be at the time of this order of remand, or to place 
he hands and charge of any party on board said steamship 
ne elug representing the agent or then in charge of said 
iin the absence of the agent, or for the time being exercis- 
Or authority thereon ; this order to be executed as to the 
ap, whether still in port, not having departed therefrom 
arted an arena since the proceedings herein were 

d in case said steamship has depa and not re- 
other reason the said Quock Ting cannot be 
Bhip; that the said marshal place him upon 
r the purpose, paying the necessary 
@ of deporting him out of the United 
to the port whence he came; and for 
‘order into effect, it is further ordered 


pe ee Tee ae ret. aS eee we a 
that the said marshal take the said Quock Ting into custody a 
him safely keep till said order shall be fully exeented. i 


Entered this 21st day of March, 4888. 
L. 8. B. SAWYER, Clerk 


8 [ Endorsed :] No. 6314. United States circuit court forthe ~~ 

northern district of California. Jn re Qaock Tingon habeas 
corpus. Certified copy. Judgment of remand. Filed March 2ist 
1888. L.S. B. Sawyer, clerk, by , deputy clerk. Entered 
in judgment register No. 6, p. 272. | 


I, L. S. B. Sawyer, clerk of the circuit court of the United States, 
for the northern district of Califurnia, do hereby certify the forego- 
ing to be a full, true, and correct copy of an original judgment of 
remand, entered in said court in the within entitled matter. 

Attest my hand and seal of said circuit court this 21st day of 
March, A. D. 1888. 

[SEAL. ] L. S. B. SAWYER, Clerk. 


hy —— —-, 
Deputy Clerk. 


9 I, L. S. B. Sawyer, clerk of the circuit court of the United 

States for the ninth judicial cirewit, northern district of Cal- 

ifornia, do hereby certify that the foregoing papers hereto annexed 

constitute the judgment roll in the therein entitled matter. 

[SEAL. ] Attest my hand and the seal of said circuit court this 
2ist day of March, 1888. 

L. S. B. SAWYER, Clerk, 

By F. D. MONCKTON, Deputy Clerk. 


(Endorsed :) Judgment roll. Filed March 21st, 1888. L. S. B. 
Sawyer, clerk, by F. D. Monckton, deputy clerk. 


10 In the Cireuit Court of the United States in and for the 
Northern District of California. 


The Hon. E. M. Ross, judge. 


In the Matter of the Habeas Corpus of Quock Tine. No. 6314, 
Wepnespay, March 21, 1888. 
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| | CLEMENT BENNETT, — 
U. S. Official Reporter, 434 California Street, Room 18. 
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In the Circuit Court of the United State in and for the 
Northern District of California. 


The Hon. E. M. Ross, Judge. 


In the Matter of the Habeas Corpus of Quock Tina. No. 6314. 


| WepNEsDAY, March 21, 1888. 
Quock T1nG, called for the petitioner, sworn. 


Mr. Srravus: 


Q. What company do you belong to? 
. The Sam Yup Company. 
@ When did you return to China? 
: &. A. Kwong Sue 7th year, 10th, month, 2nd day, November 22, 
1. 


Mr. WELLER: 


Q. Where were you born ? 
A. In San Francisco. 


Mr. Straus: 


Q. Whereabouts in San Francisco? 
A. Sun Chun Gee, on Dupont street, upstairs. 
Q. What steamer did you go to China on ? 
A. The Rio de Janiero. 
Q. Who, if any one, went to China with you ? 

12 A. My mother and myself. 

; Q. Did not some one else go back with you? 
_ A. When we Bot on board of the ship, and after leaving, my 
is psa got sea sick and three or four of the other passenger- attended 


oy Do you recollect their names? 

A. Chun Yun Chun and Quong Chew. 
_ Q Any more? 

A. Quong Ying. 


The Court: 


Q. How old were you then ? 
. Ten years old. 

‘How old are you now ? 
# am 16 years old now. 


" do you you happen to recollect those names ? 
na my mother told me ver- often of those 
and thelr names. She repeated them to me and [ remember 
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Q. 
A. 


Q. 


A. 


A. My mother sometimes speaks those names to me very fre- 
quently. 
: 
Mr. Straus: 
Q. Where is your father ? 
A. In San Francisco. 
Q. What does your father do here? 
A. He works on a sewing-machine. 
Q. Have you seen him since you returned here last ? 
A. He is over there (pointing). 
The Court: 
Q. Where is your mother ? 
A. In China. 
- Q. Mr. Vrooman, see if you can find any of those names? 
The INTERPRETER: I find the three names here. 
13 Mr. STRAvs: 
Q. Where are those men now ? 
A. I do not know where they are. I do not know whether they 


came back to this country or not. They live in the next village to 
me, and are also friends of my father. 


Mr. WELLER: 


Can you count in English ? 

I do not understand English. 

Can you count in English ? 

I can count in Chinese but not in English. 

Do you know the names of the days of the week in English ? 
I am too small, I did not learn it, 

You do not know anything at all in English ? 

No, sir; not a word. 


Quock AH CHEE, called for the petitioner, sworn. 


Mr. STRAvs: 


. What is your business? What do you do here? 
. I work on a sewing-machine. 
Do you know this boy here (pointing to the petitioner) ? 
. That is my boy. 
Where was he born ? 
1030 Dupont street,upstairs, this city. 
When did he go to China?” ? 
Kwong Sue 7th year, 10th inonth, 2nd day. 
Who did he go with? 
His mother and one of my friends, Chun Yun Chun. 
Q. Why did she go back to China? 
A. My mother and father are old, I want to send her back 
to attend to them. 
Why did you not go back with her’ 
I did not have enough money, so I send them back. 
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-Q. Why is this boy coming back? 
A. I want him to come back to learn English. I do not know 
whether I can get any work for him or not. 
~ Q Did you keep any book showing any account? 
A. Yes, sir. 
_ @ Produce it and read it? Is that your own book, or the book 
of the firm ? ? : 
A. It is the store-buok (reading). Chun Yun Chun. Kwong 
Sue 7th year, 9th month, 25th day, purchase one pair of blankets 
$15, purchase ticket for him $51, purchase ticket for Quock Ting 
$38.25, purchase ticket for Ye Shee $51, insura. for them $220. 
Q. Who is Yep Shee mentioned in that book ” 
A. That is my wife. 
Q. This boy’s mother? 
A. Yes, sir. 
Q. Mr. Vrooman, how does that date correspond with the date 
given by the boy? | 
The INTERPRETER: It is one day before the steamer sailed. 
Mr. Straus: That is the case if your honor please. 
The Court: Let the petitioner be remanded. 
‘Mr. Straus: I ask for five days’ stay. 
The Court: Very well. ) 


_. (Endorsed): Filed March 21,1888. L.S. B. Sawyer, clerk. By 
_F. D. Monckton, deputy clerk. 


15 At a stated term, to wit, the February term, A. D. 1888, 
of the circuit court of the United States of America, of the 
ninth judicial circuit, in and for the northern district of California, 
veld at the court-room, in the citv and county of San Francisco, on 
aturday, the 24th day of March,in the year of our Lord one thou- 
nd eight raga and eighty-eight: 

Present: The Honorable E. M. Ross, U.S. district j 

biteh of California. rict judge, southern 


n motion of Gaston Straus, Esq., attorney for Quock Ting, it is 
zerec that an appeal to the Supreme Court of the United States, 
i the judgment entered herein, be and the same hereby is 
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Quock Ting, as principal, and Jack Tin, of the firm of Quan Lung 


Tai & Co., No. 1012 Dupont street, and Chan Cheung, of the firm of 
Quong Get Thung & Co., No. 610 Jackson street, as sureties, and 
acknowledged themselves to owe and be indebted to the United 
States of America as follows: That is to say, in- the sum of three 
thousand dollars each, to be levied of their goods and chattels, lands, 
and tenements, and the United States rendered, if default be made, 
in the conditions following : 

The conditions of this recognizance are such that whereas one 
Quock Ting has been produced before the circuit court of the United 
States in and for the northern district of California, upon a writ of 
habeas corpus, duly sued out of said court upon petition; and whereas 
the said Quock Ting has been duly admitted to bail by said court, 
pending the hearing of an appeal to the Supreme Court of the United 
States from the decision and judgment of said circuit court in the 
sum of three thousand dollars : 

Now, therefore, if the said Quock Ting shall personally appear 
before the said circuit court of the United States in and for the 
northern district of California, at the court-room thereof, at San 
Francisco, Cal., as he may from time to time be by said court required 
to appear and render himself amenable to any and all lawful orders 
and process of said court, and not depart the said court without 
leave first obtained, and abide by the final order of said court in 
said matter to be made and entered and answer all costs in the 

reinises, then this recognizance shall be void; otherwise to remain 
in full effect and virtue. 

QUOCK [Chinese Signature. | TING. SEAL. 

JACK [Chinese Signature.} TIN. SEAL. 

CHAN [ChineseSignature.] CHEUNG. [smat. 


Acknowledged before me the day and year first above written. 
F. D. MONCKTON, 
Commissioner U. 8. Circuit Court, 
Northern District of California. 


NortTHern District oF CALIFORNIA, 88: 


Jack Tin and Chan Cheung, being duly sworn, each for himself, 
deposes and says that he is a householder in said district, and is 
worth the sum of three thousand dollars, exclusive of property ex- 


‘ empt from exeeution, and over and above all debts and liabilities. 


JACK [Chinese Signature.] TIN. 
CHAN [Chinese Signature.| CHEUNG. 


Subscribed and sworn to before me this 22nd day of March, A. D. 


me -B D. MONCKTON, 
| Commissioner U. 8. Circuit Court, 
Northern District of California. 
2—683 


rag We gs <i oe. es win 5 ple + ORS, ; % 
Eh EP a %] ah : tt . 
2 : > ae eS 4 apa "a, en 
Ps a , 5 ae. s is B. i ’ & ‘ ss -_ » ¥ oS ie oe ae te 
x2 came _ co 


* 


~ «northern district of California. In the matter of Quock Ting 
on habeas corpus. Bond to appear pending appeal to Supreme Court 
-U. 8S. Filed March 26, 1888. L. S. B. Sawyer, clerk, by F. D. 
~ Monckton, deputy clerk. 


I hereby certify that I personally know the sureties on the within 
bond ; that I believe the persons signing are the persons described 
‘in and who purport to sign the bond, and that I believe them to be 
9 worth the penalty thereof, exclusive of property exempt from 
> execution, and over and above all just debts and liabilities. 

- San Francisco, California, March 22nd, 1888. 
| : GASTON STRAUS, 
Attorney for Appellant. 


: Approved. 
a CHARLES L. WELLER, 
Asst. U. 8. Att'y. 


In the Circuit Court of the United States of America, of the 
Ninth Judicia: Circuit, in and for the Northern District of 
California. 


In the Matter of Quock Tina on Habeas Corpus. No. 6314. 


4, L.S. B. Sawyer, clerk of the circuit court of the United States 
-of America, of the ninth judicial circuit, in and for the northern 
district of California, do hereby certify that the foregoing seventeen 
vritt ssa ypoatn pages, numbered from 1 to 17, inclusive, are a 
li, true, correct copy of the record and of all proceedings in 
ie above and therein entitled matter, and that the same constitute 

he transcript on appeal to the Supreme Court of the United States. 
pee: In testimony whereof I have hereunto 
al U.S. Circuit Court, set my hand and the seal of said circuit 
Northern Dist. Cal. court this 7th day of September, A. D. 


1888. 
L. S. B. SAWYER, 
Clerk U. 8. Circuit Court, Northern District of California. 


‘United States of America and to John T. Carey, Esq’r, 
_ States attorney for the northern district of California, 
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| hereby cited and admonished to be and appear at the 
art of the United States, to be held at the city of Wash- 
the District of Columbia, on the 8th day of October, 
pursuant to an order allowing an appeal from the de- 
 Judgm at of the circuit court of the United States for 
fict of California to the Supreme Court of the 
entitled in re Quock Ting on habeas corpus, 


17 [Endorsed :] No.6814. Circuit court of the United States, 


No. 6314, to show cause, if any thero be, . wer" ‘hs } lavas in 


said order allowing an appeal mentioned, should not be corrected, — 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Lorenzo SaWyer, judge of the circuit court — 
of the United States, northern district of California, this 26th day 
of March, A. D. 1888, and of the Independence of the United States 


the one hundred and twelfth. 
LORENZO SAWYER, 
Circuit Judge. 


20 [Endorsed :] No. 6314. In the Supreme Court of the 
United States. In re Quock Ting, habeas corpus. Citation. 
Due service of the within admitted this 26th day of March, 1888. 
Chas. 8. Weller. Filed March 31,1888. L.S. B. Sawyer, clerk U.S. 
circuit court, nor. dist. Cal. 
Endorsed on cover: N. California, C.C. U.S. No. 638. Quock 
Ting, appellant, vs. The United States. Filed October 16, 1888. 
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Iu the Supreme Court of the United States, 
OcroBER TERM, 1890. 
Quock TING, APPELLANT, 
v8. No. 638. 
THe UNrrep STaTes. j 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF CALI- 
FORNIA. 
BRIEF FOR THE APPELLEE. 
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Ju the Supreme Court of the United States, 


OcToBER TERM, 1890. 


Qvuock TING, APPELLANT, 
No. 638. 


ve. 
Tae UNITED Srares. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF CALI- 
FORNIA. 


STATEMENT. 


This appeal is from the circuit court of the United 
States for the northern district of California, and is one 
of the representative cases presenting questions raised by 
appeal in sundry cases which appear upon the’ present 
docket and have been known as the “ Chinese Exclusica 
Cases,” 

This case came before the court below upon the petition 
of one Quock Yan for a writ of habeas corpus, said peti- 

26066 


Quock Ting is unlawfully imprisoned, 
aptain Bryan, agent of the steamship City of 
‘in San Francisco, in said district. _ The alleged 


of New York produced 
‘and made return that he held said 
direction of the customs au- 


3 


steamship City of New York, and is a Chinese person for- 
bidden by law to land within the United States, and has 
no right to be or remain therein. 

Said Quock Ting was further by said judgment re- 
manded to custody for deportation and for being trans- 
ported back to China and to the port whence he came 


(pp. 4, 5). 
He awaits, upon bail, the result of this appeal (p. 9). 


POINTS. 
A. 


THE JUDGMENT OF REMAND IS JUSTIFIED BY THE EVI- 
DENCE TAKEN UPON THE PRIAL, 


The witness, Quock Ting, testifies as to his birth with 
surprising particularity. He says that he was born (p. 6) 
in San Francisco, Sun Chun Gee, on Dupont street, up- 
stairs. 

It is evident that he is not ipaking from Tr but 
from instructions, 

He speaks (fol. 12) of three Chinamen who wens to 
China with himself and his mother, Yep Shee. ; Says he 
remembers the names of these three men because “ my 
mother told me very often of those people and their names. 
She repeated them to me and I remember them.” The 
court suggested a doubt by the inquiry, “Q. Six years 
ago ?” and the witness responded : “ My mother sometimes 
speaks those names to me very frequently.” His mother 
is in China, and he knows nothing as to where the three 
Chinamen named are. 
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Phe witness claims that he is 16 years old, was born in 
Sem Francisco, and lived there until he was 10 years old, 
~ yet he ean not count in English or speak a word of tiat 
'. He is examined’ through an interpreter : 
lish ? 


Can you count in F 
I do not understand English. 
‘Can you count in English ? 
.. I can count in Chinese but not in English. 

, Do you know the names of the days of the 
‘in English ? 

= vf | sean een aca 
Pep ou do not now anything at a In 18 

cose a) ; not one word. . 
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as witness, states no incident or occur- 
eet kone ebib be America, fails to men- 
me of any person he had seen there, and de- 
ogee staan city of his 


oa friends, Chan Yun Chun.” 
So Aga cane inter gsad be corrobo- 
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No record of birth or other record is exhibited, and no 
witness, except the father, is produced who claims.ever to 
have seen the appellant in the United States. 

It is respectfully submitted that, under the cases, the 
judge was justified in remanding the petitioner, and that 
nothing appears in this case that requires this court to re- 
verse the finding of the court below and declare Quock 
Ting a citizen of the United States. 

The appellant came into port upon a ship coming from 
China. The rule is exclusion ; the exception, admission. 
The burden of proof was upon him. He knows no one 
here but his father, and only his father knows him. The 
testimony, weighed according to the decisions of the courts, 
fails to prove that the appellant is of American birth, and 
fails to prove that he was ever in the United States pre- 
vious to March, 1888. 


B. 


COURTS NOT REQUIRED TO ACCEPT AS TRUE 8sUCH 
TESTIMONY AS IS HERE PRESENTED. 


This question of the credit to be given upon trials to 
uncontradicted testimony given by witnesses who are not 
impeached has been before the courts upon several occa- 
sions. The general conclusion may be drawn from these 
cases that neither juries nor judges are bound by testimony 
that they do not believe. They are not compelled to 
render verdicts or find as to fact in obedience to such testi- 
mony, although it is uncontradicted. 
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In Elwood v. Telegraph Company (45 N. Y., 553) the 
court say : 
The defendant contends, however, that the possi- i 
bility of such an interference reduces the evidence of : 


the sending of the message from Titusville to a mere 
| sien which is entirely destroyed by the posi- 
tive testimony of the defendant’s agents, and that 
their evidence must be treated as uncontradicted and 
unimpeached. And numerous authorities are cited 
in esl aco of the proposition that neither the court 
is at liberty to disbelieve such evidence. 
is undoubtedly the general rule that where un- 
ieapeatbel aienaiis testify distinctly and pusitively 
to a fact and are uncontradicted their testimony 
_ should be credited aoe the — of a 
- ‘@ Mere presumption (Vewton v. , 1 Cow., 110 
Loomer vy. prentag N,. Y., 361) bas this rule is 
- subject to eee qualifications. There may be such we 
deg lity in the statements them- ; 
| bara eto deprive them of credit, however positively 
made. The witnesses, though unimpeached, may have 
“dk oma the question at issue as to affect 
| The general rules laid down in the 


, > erected, ‘That quali 
tate of peel be added. And furthermore, it is 
oft oa difionle question to decide when a witness is, 


blindly 
forthe simple reson that no other wit eine 
m, and that the character of the eS. 
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In Kavanagh v. Wilson (70 N. Y., 177) the quality of 
evidence that may not be disregarded is defined. 
The uncontradicted witness was a son of the plaintiff 
; and was interested, possibly, in incidental earnings con- 
nected with the real-estate transaction under consideration. 
“The story the witness tells” (as may be well said of that 
of Quock Ting) “is not entirely free from some improba- 
bility.” 
‘The court says : 
The cuntract was testified to by a single witness, 


plaintift’s sop, and there was no other evidence or 
circumstance in the case tending to prove it. 
* * x -* * 


At the close of the evidence plaintiff’s counsel sg 
asked the court to direct a verdict for the plaintiff, ae 
: and defendant’s counsel asked to have the — ce 
aa submitted to the jury whether or not Mr. Poillon 
| ever promised or agreed to pay ‘the plaintiff the sum 
of $4,000 for the services alleced in the complaint. 
The court declined to submit the question to the jury a 
and directed a verdict for the plaintiff for the $4,000 c7 7 
and interest, and defendant’s counsel excepted. + 
We are of opinion that the court erred. It is un- ie 
doubtedly a general rule that when a disinterested Bes, 
witness, who is in no way discredited, testifies to a Br 
fact within his own knowledge, which is not of itself | 
improbable, or in conflict with other evi the oS 
witness is to be believed, and the fact is to be taken 
eee ates. imeenn «. Pond ae a 
court or jury. ewton V. , 1 . 
Comat, Wilkens 6 Hill, 444; Lomer v. Meeker, 
25 N. Y., 361; Elwood v. The Western Union Tel. 
Oo., 45 N. Y., 549.) | 
But this case is not fairly brought within this rule. 
Tiere the witness was not wholly disinterested. He 
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witness tells is not entirely free from 
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or came before the court again in Koehler v. 
N. Y.,287). The-opinion is by Church, Ch. J., 


sion Telegraph Co.(45N. Y. 
vering the opinion of this 
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court said: “ But this rule is subject to many quali- 

fications. There may be such a degree of improb- 

ability in the statements themselves as to deprive 

them of credit, however A sworptg | made. * * * 
a 


T And furthermore, it is difficult question to 
4 decide when a witness is in a | sense uncontra- 
| dicted. H2 may be contradi by circumstances 


as well as by statements of others contrary to his 
own. In such cases courts and juries are not bound 
to refrain from exercising their j and to 
: blindly adopt the statements of a witness for the 
| simple reason that no other witness has denied them, 
} | and that thecharacter of the witness is not i 

ek! vee rule was held not to xpply in 
v. Wilson(70 N. Y., 17), where it was inferred 


free 


it appeared that the statement was not enti 
from improbability. 


In the C. National Bank vy. Diefendorf (123 N. Y., 
191), the rule that uncontradicted testimony may not be | ea 
controlling was again considered and the court, by Ruger, a 
Ch. J. (p< 200), say : , . 


No material question arises in this case as to which 
party had the burden of proof, as the plaintiff volan- 
no contradictory proof as to the mstances 2 
attending the transfer of the notes was given by the 
4: defendant. The burden of proof to establish this 
fact, as we shall hereafter see, rested upon the plain- 
tiff,and upon all the evidence the question we think 
was for the jury to determine. ; 
terested wi whose testimony must be 
as controlling if not contradicted, can not be 
Aside from the alleged improbability of his 


the witness might be interested inthe , and 


state- 
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he was the financial agent of the plaintiff and 
owner of one-fifth of its capital pone fers 


a hie direct interest, responsible to his 
Soc ity, and prudence with whi sai is- 


his | duties. His interest in the trans- 
‘was coextensive with that of the plaintiff, 
aod be dro him directly within the cases which hold 
the credibility of such a witness is a question for 
¥ to determine. (Elwood v. W. U. T. Co., 45 
B49 Honegger v. Wettstein, 94 id., 252.) 


a vy. M’'Neil (7 Mass., 261) the court instructed 
that if they believed the facts to be as stated by 
their verdict ought to be for defendant ; 
i the plaintiff. They found for the plaintiff, 
ndant moved for a new trial, as upon a verdict 


}tosuch circumstances as corroborate the 


3 _ On theother hand, shaded were clocumistances before 
jury, and proper for their consideration, whether 
‘credit oug to be given to the witness. He was 
The natare of the trans- 
some ground for hesitation: It 
%t common that partnerships exist with- 
jag tor reduced to writing; and it cer- 


ip with that it should be 
y 10 one wits and tht sy lineah the son of 
e “There was also another fact of no 
homage et the su 

was sold. at auction bv the sole 
¢, without the knowledge of the 
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As the burden of proof respecting the partnershi 
was on the defendant, if the jury did not pay fall 
credit to young M’Neil’s testimony, they did right 
in the verdict which they returned, 

In Harding v. Brooks (5 Pickering, 244) the rule is 
approved and the court say : 


The general rule is, that when a fact is sworn to 
by a witness of fair fame, and who is uncontradicted 
by other testimony, or any circumstances in which 
he may stand, the jury are not at liberty to disregard 
his testimony. rule, and an pera to it, are 
laid down in the case of Wait v2 M’ Neil (7 Mass. 
Rep., 261). We think a qualification of the rule 
may grow out of the nature or subject-matter of the 
testimony. 


In United States v. Borger (7 Fed. Rep., 198) the ques- 
tion of the duty of the jury as to believing uncontradicted 
testimony came under consideration in the circuit court, 
southern district New York. The court states the law 
as follows : 


It is contended that the jury were bound to believe 
pra of the defendant, it being uncontra- 
dicted. 

In The Helen R. Cooper (7 Blatchf., 378) it was 
said by Judge Woodruff that where a witness, other- 
wise unimpeached, is testifying under circumstances 
calculated to create a strong bias, and he states what 
is, in its nature, incredible, his testimony is not nec- 
essarily to be believed. The credit ot testimony is 
left to the jury, who are j of the probability or 
im ility, credibility or incredibility, of the wit- 
ness and his testimony. The credit due to testimony 
is to be measured, in part, by the interest or bias of 
the witness, which may sway him to pervert the 


5 aa 
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truth, and by his manner and deportment in deliver- 
ing his testimony ; and a jury, in weighing testimony, | 
have a right to consider the consistency of the differ- 
ent parts of a narration, and the possibility and prob- —~= 
ability, or impossibility or improbability, of the mat- > 


ters related. (Best on Evidence, 16, 18, 217.) 


In Tracey v. Town of Phelps (22 Fed. Rep., 634), 


northern district New York, the question was whether 
plaintiff was a holder of certain bonds in good faith and 
for value. He obtained his title from Post, who testified. 
The court says : 


The bona fides of his acquisition of the bonds was 
left, to rest on his unsupported testimony. 

Upon this case the court refused to rule, as matter 
of daw, that Post was a bona fide purchaser of the 
bonds, and left the question as one of fact to the jury. 
This was not error, because the jury were at libert 
utterly to reject his testimony as incredible, although 
he was not impeached or contradicted by direct evi- 
dence. It was enough to authorize the jury to do 
this that there was some intrinsic improbability in 
Post’s narrative, and he had shown himself unwor- 
thy of credit by his attempt to falsify the transaction 

ing the sale of the bonds made by him to the 
plaintiff. 

In the case of The Santissima Trinidad and The St. 
Ander (7 Wheat., 283) the question came under consid- 
eration in this court, and its views were expressed by Mr. 
Justice Story (p. 338) as follows: 


If the cause stood solely upon the testimony of the 
witnesses who have been examined on behalf of the 
libellants, we should have great hesitation in admit- 
ting the conclusions which have been drawn from it. 
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| 

| 

| The witnesses, indeed, speak directly and uniformly 

| either to the point of illegal equipment or illegal 

| augmentation of force within our ports. But their 
—- testimony “is much shaken by the manifest contradic- 

> tions which it involves, and by declarations of facts 
the falsity of which was entirely within their knowl- 
edge, and has been completely established in proof. 
It has been said that if witnesses concur in proof of 
a material fact, they ought to be believed in respect 
to that fact, whatever may be the other contradic- 
tions in their testimony. That position may be true 
under circumstances ; but it is a doctrine which can 
be received only under many qualifications, and with 
great caution. Ifthe circumstances respecting which 
the testimony is discordant be immaterial, and of 
such a nature that mistakes may easily exist and -be 
accounted for in a manner consistent with the utmost 
rood faith and probability, there-is much reason for 
_ indulging the belief that the discrepancies arise from 

| the infirmity of the human mind, rather than from 
deliberate error. But where the party speaks to a 
fact in respect to which he can not be presumed lia- 
ble to mistake, as in relation to the country of his 
birth, or liis being in a vessel on a particular voyage, 
or living in a particular place, if the fact turn out 
otherwise, it is extremely difficult to exempt him 
from the charge of deliberate falsehood ; att courts 
of justice, under such circumstances are bound, upon 
principles of law and morality and justice, to apply 
the maxim falsus in uno falsus in omnibus. 


Re A NN I mae 
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| Information from legislative and other official sources 
| has impressed upon the attention of this court the sus- 
picious and unreliable nature of the testimony offered in 
| many instances in support of alleged residence under the 
Chinese exclusion acts, and the kind of evidence that we 
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are now contending against is recognized and designated 
by this court in The Chinese Exclusion Case (130 U. S. 
R., 598, 599) as follows : 


The enforcement of this act with respect to laborers 
who were in the United States on November 17, 1880, 
was attended with great embarrassment, from the sus- 
picious nature, in many instances, of the testimony 
offered to establish the residence of the parties, aris- 
ing from the loose notions entertained by the wit- 
* nesses of the obligation of an oath. This fact led to 
a desire for further legislation restricting the evidence 
receivable, and the amendatory act of July 5, 1884, 
was accordingly (23 Stat., 115, c. 220). The 
committee of the House of Representatives on Foreign 
Affairs, to whom the original! bill was referred, in re- 
porting it back, recommending its passage, stated 
that there had been such manifold evasions, as well 
as attempted evasions, of the act of 1882, that it 
had failed to meet the demands which called it into 
existence (Report in H. R. No. 614, 48th Cong., Ist 
sess.) To obviate the difficulties attending its en- 
forcement, the amendatory act of 1884 declared that 
the certificate which the laborer must. obtain “ shall 
be the only evidence permissible to establish his right 
of reéntry ” into the United States. 

This act was held by this court not to require the 
certificate from laborers who were in the United 
States on the 17th of November, 1880, who had de- 
parted out of the country before May 6, 1882, and 
remained out until after July 5, 1884 (Chew Heong 
v. United States, 112 U.S., 536). The same diffi- 
culties and embarrassments continued with respect 
to the proof of their former residence. Parties were 
able to pass successfully the required examination as 
to their residence before November 17, 1880, who, it 
was geuerally believed, had never visited our shores. 
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: That Chinese immigrants continue to seek unlawful 
entry into the United States, a paragraph of the appro- 
priation act of March 3, 1891, providing for sundry civil 
expenses, bears witness as follows: 


| Enforcement of the Chinese Exclusion Act: To 
revent unlawful entry of Chinese into the United 
‘tates, by the appointment of suitable officers to en- 
: force the laws in relation thereto, and for expenses 
of returning to China all Chinese persons found to 
be nnlawfially in the United States, sixty thousand 

| dollars. 


Cc. 
THE REMANDING ORDER SHOULD BE SUSTAINED, 


It is established law that the United States possesses, 
a in common with all independent nations, the right to ex- 
clude from all territory within the national boundaries 
such aliens and foreigners as the lawmaking power sees 
fit, by proper enactment, to exclude. 

The people have declared by proper legislative enact- 
ments that Chinese laborers shall be excluded from this 
territory. 

‘ Treaty November 17, 1880 (22 Stat., 826); 
Act of May 6, 1882 (22 Stat., 58) ; 

Act of July 5, 1884 (23 Stat., 115) ; 

Acts, read together, 112 U.S., 543, and 124 U.S., 
627 ; 

Act of October 1, 1888 (25 Stat., 504) ; 

Head Money Cases (112 U.S., 580); 
Chew Heong v. United States (id., 536) ; 
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United States v. Jung Ah Inmg (124 U.S., 621); 

The Chinese Exclusion Case (130 U.8., 581). 

Here comes Quock Ting, claiming that he was born in 
San Francisco, and that he lived there during the first 10 
years of his life. He comes into port on a China ship, 
appears on inspection to be a Chinaman, can not count 
English, can not speak and does not know a single word 
of that language, knows no locality in the city of his al- 
leged birth, knows no person there excepting his father, 
and is not shown to be recognized by any other person in 
America. 

The petitioner comes into court with the burden of 
proof, and with the inferences of fact, and the presump- 
tions of law against him. 

The judge who heard the testimony in the court below, 
and observed manner, appearance, and demeanor of the 
two witnesses, disbelieves them and remands the petitioner. 

It is a decision that this appellant is not constituted an 
American citizen by testifying through an interpreter 
that he is one. 

It is respectfully submitted that the order and judgment 
remanding the _— should be affirmed. 

A. X. PARKER, 
Assistant Attorney-General. 
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United States v. Jung Ah Lung (124 U.5S., 621); 

The Chinese Exclusion Case (130 U, S., 081), 

Here comes Quock Ting, claiming that he was born in 
San Francisco, and that he lived there during the first 10 
years of his life. He comes into port on a China ship, 
appears on inspection to be a Chinaman, can not count 
English, can not speak and does not know a single word 
of that language, knows no locality in the city of his al- 
leged birth, knows no person there excepting his father, 
and is not shown to be recognized by any other person in 


America. 


The petitioner comes into court with the burden of 


proof, and with the inferences of fact, and the presump- 
tions of law against him. 

The judge who heard the testimony in the court below, 
and observed manner, appearance, and demeanor of the 
two witnesses, disbelieves them and remands the petitioner. 

It is a decision that this appellant is not constituted an 
American citizen by testifying through an interpreter 
that he is one. 

It is respectfully submitted that the order and judgment 
remanding the appellant should be aftirmed. 

A. X. PARKER, 


Assistant Attorin 7 ( rene ral. 
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In the Circuit Court of the United States, Northern District of ) 
California. 


In the Matter of Wan Saino, Merchant, on Habeas Corpus. 


To the hon. judge of the circuit court of the United States, north- 
ern district of California: 


The petition of Jack Tin respectfully shows— 

That Wan Shing is unlawfully imprisoned, detained, confined, 
and restrained of his liberty by Captain Smith, master of the steam- 
ship Arabic, in the city and county of San Francisco, State of Cali- 
fornia, northern district of California. 

That the said imprisonment, detention, confinement, and restraint 
are illegal, and the illegality thereof consists in this, to wit: 

That it is claimed by said master that said detained person is a 
subject of the Emperor of China, and must not and cannot be 
allowed to land under the provisions of the act of Congress of May 
6th, 1882, entitled “An act to execute certain tregtv stipulations re- 
lating to Chinese,” and the act amendatory thereof and supple- 
mental thereto. : 

That said detained person does not come within the restrictions of 
said acts, but, on the contrary, your petitioner alleges that said de- 
tained person was a resident of the United Stateson November-17th, 
1880, and departed therefrom prior to June 6th, 1882, resided in the 
United States on the 17th day of November; 1880, and departed 
therefrom prior to the 6th day of June, 1882, and at all the times 
herein mentioned was and is a merchant doing business at No. 1012 
Dupont St., city and county of San Francisco, and who temporarily 
departed therefrom on the 19th day of April, 1882, steamer Belgic; 
that deponent is informed and believes that said detained person 
has been examined by the custom-house authorities and‘his permis- | 
sion to land denied. | 

That your petitioner makes this petition on behalf of said detained 

rson. 
 Wiareiere your petitioner prays that a writ of habeas corpus may 
be granted, direct- to the said master, commanding him to have the 
body of said detained person before your honor, at a time and place 
therein to be specified, to do and receive what shall theu and there 
be considered by your honor concerning him, together with the 
time and cause of his detention and said writ, and that he may be 
restored to his liberty. 

Dated ov the 10th day of August, 1889. 

: JACK [Chinese Signature} TIN, Petitioner. 


1—1414 


State or Caxirornii, 
Hity and County of San Francisco, Northern District of > ss: 
a ek; California, United States of America, 


‘Jack Tin, being duly sworn, says that he is the petitioner above 
amed, and that he has heard read the foregoing petition and 
the contents thereof, and that the same is true of his own 
swledge : that he lives at No. 1012 Dupont St., member of the 
rengs Chung Tai & Co. 
JACK [Chinese Signature] TIN, 
1012 Dupont Street. 


‘Sworn to before me this 10th day of August, 1889. 
‘ | F. D. MONCKTON, 
Commissioner Circuit Court. 


. Endorsed: No. 10465. Circuit court of the United States, 
| _herthern district of California. Jn re Wan Shing, merchant, 
abeas corpus. §.8.ticket No.—. Petition and order for writ. 

gust 10,1889. L.S. B. Sawyer, clerk, by —— ——, deputy 

Strauss, attorney for petitioner. 


‘the weit of habeas corpus issue pursuant to the prayer of the 
m, returnable on or before August 12, 1889, or, in case the 
r on whieh said petitioner is detained has not cleared ov that 
g efter clearance, but before the departure 
steame . ehdahen the within-named petitioner is produced 
: : admitted to bail in the sum of $1,500, and the matter 
to | ton, Esquire, cgmmissione r, etc., as referee to . 
sport findings and recommend the proper judg- 
re in ‘general order of this court in Jike cases entered 


SAW YER, .Judge. 
Marshal’s Return to Writ. 


: Circuit Court of the United States, Northern District of 
: California. : 


2 In the Matter of Wan Suna on Habeas Corpus. 


ent of the United States of America to Captain Swith, 
u he steamship Arabic, Greeting: , 


commanded that you have the body of Wan 
risoned and detained, as it is said, together with 
p of such imprisonment and detention, by what- . 
ite called or charged, before the honorable the 
Jnited States for the northern district of Cali- 


a 


 Goart-ro n of said court, in the city and county of San 
a ia, on oF before the 12 day of August, 1889, 
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of iu case the Reamer on: which said-petitionar 4s detained hen’ a 
cleared on that day, as soon as practicable after clearance, but before — a 
the departure of the steamer, to do and receive what shail then que 
there be considered in the premises. % 
And have you then and there this writ. 4 
Witness the Honorable Melville W. Fuller, Chief Justice ‘4 

[seaL.} of the Supreme Court of the United States, this 10th day of =~ 


August, A. D. 1889. 
L. 8S. B. SAWYER, Clerk, 
By —— ——, Deputy Clerk. 


4 Endorsed: No. 10465. Circuit court of the United States, 
northern district of California. In the matter of Wan Shing on 
habeas corpus. 8.8. ticket No. —. Marshal’s return of service of 


writ of habeas corpus. Filed on return this 12 day of Aug., 1889, 
L. S. B. Sawyer, clerk, by F. D. Monckton, deputy clerk. 


I, L. 8, B. Sawyer, clerk of the circuit court of the United ae 
for the northern district of Culifornia, do hereby certify the fo 
ing to be a true copy of the writ of habeas corpus issued in the within- 

entitled matter. 
[seaL.] Attest my hand and seal of said circuit court this 10th 


day of August, A. D. 1889. 
L. S. B. SAWYER, Clerk, 
By , Deputy Clerk. 


Marshal’s Return to Writ. 


I hereby certify that on the 10th day of August, 1889, I received 
the writ of which the within is a copy, and that on the 10th day of | 
August, 1889, at San Francisco, in this district, I personally served 
the said writ by delivering to and leaving the same with Capt. 
Smith, master S. S. “Arabic.” 
| Dated San Francisco, Cal., August 12th, 1889. 


J. ©. FRANKS, 
U. &. Marshal, 
By JAMES R. DEANE, 
Deputy Marshal. 


In the Circuit Court of the United States, Northern District of 
California. 


, 5 Writ of Habeas Corpus. 


 — 


In the Matter of Wan Suinc on Habeas Corpus. 


The President of the United States of America to Captain bes ay 
master of the steamship Arabic, Greeting : . 
You are hereby commanded that you have the igs. it 
Shing, by you imprisoned and detained, as it is said, 
the time and cause of such imprisonment and detention a, by 
soever name he shall be called or charged, before the t 
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cuit court of the United States for the northern district of Cali- 

en ia, at the court-room of said court, in the city and county of San 

tp 20, California, on or before the 12th day of August, 1889, 

n case the steamer on which said petitioner is detained has not 
eared on that day, as soon as practicable after clearance, but before 

th iimorten of the steamer, to do and receive what shall then and 
yere be considered in the premises. 

‘And have you then and Shoes this writ. 

= itness the Honorable Melville W. Fuller, Chief Justice 
SEAL.) of the Supreme Court of the United States, this 10th day 


of August, A. D. 1889. 
L. 8. B. SAWYER, Clerk, 
By et ee Deputy Clerk. 


Endorsed: No. 10465. Circuit court of the United States, 
northern district of California. In the matter of Wan Shing 
n habeas corpus, §.8. ticket No. 41. Writ of habeas corpus and 
turn thereto. Filed on return this 12th day of August, 1889. —L. 
Sawyer, clerk, by F. D. Monckton, deputy clerk. 


“obedience to the within writ, I hereby produce the body of 
‘Shing as within directed, and return that I hold said person in 

ustody by direction of the customs authorities of the port of 
Fri st Bg California, under the provisions of the Chinese restric- 


W. THOMAS, Maile, 
Pr. Captain Steamship Arabic. 


. Franciseo, August 10th, 1889, 
a Commissioner's Report. Testimony. 


t ‘Cireuit Court of the United States in and for Ninth Circuit, 
‘ Northern District of California. 


The Hon. S. C. Houghton, commissioner. 


8, | SaturpDay, February 8, 1890. 
ing, the petitioner, sworn. 


se 


a first come to this country ? 

this country in Kwong Sue 6th year (1880). 
goto China? 
na ‘sled Sue 8th year, 3rd month, 3rd day 


Mr. Strauss: 


Q. When did you return ? 

A. I returned to the United States last vear, 7th month, 12th day. 
(August 7, 1889.) 

Q. By what steamer ? 


A. The Arabic. 
s 8 Cross-examination. 
Mr. WELLER : 
T Q. What do you do here? 
A. I learn the business. 
Q. Whereabdouts? 
A. Quong Lung Tai. 
Q. What did you do there ? 
A. I just learn the business. It was a drygoods store. 
Q. Did you have any money when you came here? 
A. No, sir. 
Q. Where is your father and mother ? 
A. My father had business at Quong Lung Tai’s store. 
Q. Where is he now? 
A. He is in the store of Quong Lung Tai. Now he has gone "P 
the country. 
, Q. When did he go up the country ? 

> A. About this year, the first two or three days. | 

; Q. How much is your father’s interest:in this store ? 
A. $1,000. | 
Q. Did you get any share when you were here before? 
A. No, sir. 
Q. Have you got any interest in the store? 
A. My father has it. 


The CoMMISSIONER : 


Q. Have you any interest ? 
A. My father has it, but I do not. 


Mr. WELLER: 


When did you first come to this country ? 

Kwong Sue 6th year (1880). 

What month ? 

10th month (November, 1880). 

What work did you do in the store? $ 

Help the book-keeper write the bills, and make the bills some ‘x 
times in Chinese. 

9 Q. Did you not get anything for tnat? 

A. No, sir. 

Q. Were you examined on board of the ship when you adenll Ak 
here? ‘ia! et 
_. They examined me in English, but I did not andernianrtity | 
we ais 
Q. Did they not talk to you in Chinese? ae 


—} 
>OPOre 


: * Yes, sir; Ah Dock did. 
~. Q. Did they not ask you in Chinese? 
- A. They asked me in English and Chinese both. 
~ Q Dia’ you not tell them you had an interest of $1,000 in this 
A. I told them my father had $1,000 in Quong Lung Tui’s store. 
_ Q. Did you not say that you had it? 
| A. No, sir. e 
_ Q. Did you not say that you first came in here Kwong Sue 4th 
year (1878)? 
A. I do not remember. 
Q. What year did you come? 
A. Kwong Sue 6th year. 
Q. What did you come here for? 
- A. I came here to stay in the store of Quong Lung Tai, and learn 
the business. 
: Q. What did you go home for? 
_ A. The climate did not suit me so I had to go home. 
Bate o Do you think the climate will suit you any better this time 
than it did before? 
_A. It might change some time. 
a 2 Did My hit ou take any money home with you? 
ther gave me two hundred Mexican dollars. 
a os gave it to you? 
A. Yes, sir. 
Q. How old were you then, when you went away? 
_A. 18 years old. 


Toy Jocx Tin, called for the petitioner. Sworn. 
Mr. Srrauss: 


_ Where do you live? 
“A. 1012 Dupont street. 
Q. Do you know this petitioner, Wan Shing? ¢ 
i 8, Sit ; he is my partner's son. 
is he doing here? 
rst his father call him over to stay with him and learn the 
. At first he thought he would. turn the business over to 
en a he was sick and his father sent him rcem His father | 
Dr Sue 8th year, 3rd month, by steamer Belgic, 
arrived China he sent a letter he told his father 
a big ons on his head, and he was sick for a few years. 
sh ) the courts his father wants to turn the busi- 
im, anc | his father wants to go home so he send for 


i : 
ll recommend bis remand. I do not see 
e class ange from the provisions of 
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Commissioner's Report. (Statement.) — 
San Francisco, August 8th, 1889. 
Kind of Certificate or Paper, Guarantee Letter. 


S. F. Ticket, No. 41. 


Name of passenger, Wun Sin; sex, male; age, 26. 

Where bern, China. 

_ Ever in U.S., yes; place of former residence in U. S., San Fran- 
cisco. 

Date of departure from U.S., April 19th, 1882. 

Name of vessel departed on, Belgic. 

Former occupation in U.S., book-keeper. 

Am’t dues paid, $5.00; name of Co., Som Yum Co. 

Am’t sent to China, $700.00 ; by what firm, on my person. 

Street and number, 

Do you speak English, no ; destination, San Francisco. 

Place of stopping in the city, Quan Lung Tai & Co., #1012 Du-. 
ae St. 

Who bought your ticket to China, Choy Jock Tean. 

With whom conneeted, Quan Lung Tai & Co., #1012 Dupont St. 

When did you first arrive in U.S? 1878. 

I have lived in this city four years, during which time I worked 
as book-keeper for the firm of Quan Lung Tai & Co,, #1012 Dupont 
St. I have $1,000.00 interest in the above firm. I only saw one 
Chinese Joss House in this city. [ never saw a gambling house. 
I do not know where Kearney St. is, nor where Stout alley is. I do 
not know where Spofford alley nor Baker alley is. I did not apply 
for a custom-house certificate on my departure to China. 


(Chinese Sig.) 
C. RICKARDS, 
U. 8. Inspector. 


12 Commissioner's Report. 


ln the Circuit Court of the United States, Ninth Circuit, Northeets 
District of California. 


In the Matter of Wan Suineo on Habeas Corpus. No. 10465. 
Before S. C. Houghton, commissioner. 


Pursuant to the order of the above-named court, duly made and - 
entered herein, pursuant to the order of said court, duly made and =~ 
entered on the 9th day of July, A. D. 1888, referring the above-en-. Bes 
titled matter to the undersigned, a com missioner of said court, a 
instructions to find the facts and his conclusions of law and to ee 4 
port a judgment therein, the said matter having been regul : 


brought on for bearing, and the same having been duly heard and 
submitted, and due consideration having been thereon had, I, the 
‘said. commissioner, do find as follows: 
ang the above-named petitioner is a subject of the Empire of 
China. 3 
That said petitioner has not by sufticient evidence established his 
ight to re-enter and remain in the United States in accordance 
with the treaties and laws of the United States. 

I dv therefore report that, in my opinion, judgment should be 
entered herein. — 
_ That said petitioner was not at the date of the petition herein - 
_ illegally restrained of his liberty as therein alleged. 
_ That said petitioner came to the United States from China by the 

steamship Arabic on the 7th day of August, A. D. 1889. 
And Ido further report that, in my opinion, the said petitioner 
- should be returned by the United States marshal for the northern 
_ district of California to the custody whence he was taken, to wit, on 
- board the said steamship to the custody of the master thereof for 
_ the purpose of deporting him out of the United States, and trans- 
porting him to the port whence he came; and that the said marshal 
_ should take the said petitioner into custody and him safely keep till 
aid order shall be fully executed. 
No exceptions were taken to the above report by the petitioner or 


: by the United States. 
S. C. HOUGHTON, 


Commissioner U. 8. Circuit Court, Northern 
District of California. 
‘ye above report of the commissioner is confirmed and judgment 


ie 4s ordered to be entered in aecordance therewith. 
i SAWYER, Circuit Judge. 


18 Endorsed: Exception by petitioner. No. 10465. Circuit 
; court of the United States, northern district of California. 
n the matterof Wan Shing on habeas corpus. Commissioner’s 
eport. Filed Feb. 8, 1890. L. S. B. Sawyer, clerk U.S. circuit. 
~ court, northern dist. of California, by —— , deputy clerk.: 


4 Judgment of Remand. 


In the Circuit Court of the United States, Northern District 
ae of California. 


_ In the Matter of Wan Suine on Habeas Corpus. No. 10465. 


fhis matter having been regularly brought on for hearing before 
6 court and the judge thereof, the United States attorney having 
peared and intervened on bebalf of the United States, and the 
ig been duly heard and submitted and due_considera- 
} had; it is by the court now here considered— 
2 Shing, in whose behalf the writ of habeas corpus herein 
not at the date of the petition herein illegally 
liberty as therein alleged. - 
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‘remand entered in said court in the within-entitled matter. 
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It is further adjudged and found that he came from China byt 
steamship Arabic, and is a Chinese person forbidden by law to | 
within the United States, and has no right to be or remain therein.” 
It is therefore ordered that the said Wan Shing be remanded by — 
the United States marshal for the northern district of California’to ~~ 
the custody whence he was taken, to wit, on board the said steam- ~~ 
ship, to the custody of the master of suid steamship, or,in caseofa  —~ 
change of master, to the custody of the master thereof, whoever he ~~ 
may be at the time of this order of remand, or to place him in the ~~ 
hands and charge of any party on board said steamship forthe time =~ 
being representing the master or then in charge of said steamship 
in the absence of the master, or for the time being exercising contro] = 

or authority thereon; this order to be executed as to said steam- 
ship whether still in port, not having departed therefrom or having 
departed and returned since the proceedings herein were instituted ; 
aud in case said steamship has departed and not returned, orfor | 
any other reason the said Wan Shing cannot be placed on said =~ 

steamship, that the said marshal place him upon any other vee =~ 

sel available for the purpose, paying the necessary passage money, 
for the purpose of deporting him out of the United States and trans- 


* 


porting him to the port whence he came; and for the purpose of =~ 
carrving his order into effect it is further ordered that the said 
marshal take the said Wan Shing into custody and him safely keep 
till said order shal! be fully executed. | 4 

Entered this 17th day of February, 1890. 
L. 8. B. SAWYER, Clerk. 


15 Endorsed: No. 10465 United States circuit court for the 

northern district of California. Jn re Wan Shing on Aabeas 
corpus. Certified copy. Judgment of remand. Filed Feb. 17 1890, 
L. 8. B. Sawyer, clerk, by , deputy clerk. Entered in judg- - 
ment register No. —, p. —. Delivered two certified copies and photo. 
to marshal. 5 


I, L. S. B. Sawyer, clerk of the circuit court of the United States a 
for the northern district of California, do hereby certify the forego- 
ing to be a full, true, and correct copy of an original judgment of 


Attest my hand and seal of said circuit court this 17th day of 


February, A. D. 1890. 
[sEatr.. | L. S. B. SAWYER, Clerk, — 


By 
Deputy Clerk. 


16 Certificate to Judgment-Roll. 


I, L. 8. B. Sawyer, clerk of the circuit court of the United States =~ 
for the ninth judicial circuit, northern district of California,do  ~ 
hereby certify that the foregoing papers hereto annexed constitute 
the judgment-roll in the therein-entitled matter. 5 
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~ 10 ss WANN. SING VS. THE UNITED STATES, 


[skaL.]... Attest my hand and the seal of said circuit court this 
17th day of February, 1890. | 
a | i L. S. B. SAWYER, Clerk. 


-- Endorsed : Judgment-roil. Filed February 17th, 1890. L.S. B. 


Sawyer, clerk. 
at © eee ee Bond on Appeal. 
U | States oF AMERICA, 


Northern District of California, 


- Be it remembered that on this 10th day of March, 1890, before 
_ the undersigned, a commissioner duly appointed by the circuit 
> gourt of the United States, northern district of California, to take 
cy ae “ee gal of bail and affidavits, etc., personally appeared 

— Wan Shing, as ae ae and Jack Tin, of the firm of Hang On 
Tai & Co., No. 635 Clay street, and Chan Chung, of the firm of 
Kwong Ket Thung & Co., No. 610 Jackson street, as sureties, and 
_ acknowled themselves to owe and be indebted to the United 
= States of America as follows—that is to say, in the sum of thrce 
» thousand dollars each, to be levied of their goods and chattels, lands 
ad tenements, and tlie United States rendered, if default be made, 

in the’ conditions following : 
: The conditions of this recognizance are such that whereas one 
~ Wan Shing has been produced before the circuit court of the United 
__ States in and for the northern district of California, upon a writ of 
eas corpus, duly sued out of said court upon petition, and has been 
aly admitted to bail by said court, pending of an appeal from | 
r @ jadgment of remand heretofore entered by said circuit 
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t to be made and entered, and answer all costs iu the 


‘this recognizance shall be void; otherwise to remain > 


l effect and. virtue. | 

Ae WAN [Chinese sig.] SHING. SEAL. 
JACK [Chinese sig.] TIN. SEAI.. | 
CHAN [Chinese sig.} CHUNG. [seat. 


dg od: before me the day and year first above written. | 

<a | _F. D. MONCKTON, | ) 
pie ‘Commissioner U. 8. Circuit Court, 

*\.. Northern District of California. 
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Unitep States or AMERICA, 


- bond; that I believe the persons signing are the persons described 


gor ie oe 
me +. Seog 


Northern District of California, bas : Pat 
Jack Tin and Chan Chung, being duly sworn, each for himeelf 
deposes and says that he is a householder in said district, and is” 


worth the sum of three thousand dollars, exclusive of property ex- — 
empt from exeeution and over and above all debts and abilities. | 


JACK [Chinese sig.] TIN. 
CHAN [Chinese te CHUNG. 
Sworn to befure me this 10th day of Mareh, A. D. 1890. 
F. D. MONCKTON, 
Commissioner U. 8S. Cireuit Court, : 
Northern District of Californi+. 
18 Endorsed: No. 10465. Circuit court of the United States, © 
northern district of California. In the matter of Wan Shing ~~ 
on habeas corpus. Bond to appear pending appeal to Supreme Court: =~ 
of United States. Filed March 11, 1890. L. S. B. Sawyer, clerk, 
by F. D. Monckton, deputy clerk. | 4 


[ hereby. certify that I personally know the sureties on the within 


in and who purport to sign the bond, and that I believe them tobe = 

amply worth the penalty thereof, exclusive of eta exemptfrom 

execution and over and above all just debts and liabilities. 
GASTON. SPRAUS, 

Attorney for Petitioner. 


The form of the within bond and the sufficiency of the sureties 
thereon are hereby approved. ee é: 
CHARLES L. WELLER, 
Ass’t United States Attorney. — 
LORENZO SAWYER, 
Oircutt Judge. 


19 In the Circuit Court of the United States, Ninth Judicial 
Circuit, Northern District of California. 


In the Matter of Wan Suine on Habeas Corpus. No. 10465. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
of America, of the ninth judicial circuit, in and for the northern 
district of California, do hereby certify the foregoing eighteen” 
written and printed pages, numbered from 1 to 18, inclusive, to bea 
full, true,aund correct copy of the record and of all the proceedings in — 
tha above and therein entitled matter, and that the same 


constitute the transcript on appeal to the Supreme Court of the 


United States. gS 
In testimony whereof I have hereunto =~ 

Seal U. 8. Circuit Court, set my band and affixed the seal of said — 
Northern Dist. Cal. _cireuit court this 25th day of September, | 


L. 8. B. SAWYER, 
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WAN SHING VS. THE UNITED STATES. 


20 Unitep STATES OF AMERICA, 8s : 


To the United States of America and John T. Carey, Esqr., 
- United States district attorney in and for the northern district of 
‘California, Greeting: | 

- You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the city of Wash- 
ington, in the District of Columbia, on the 13th day of October, 
A. D. 1890, pursuant to an order allowing an appeal from the judg- 
ment vf the circuit court of the United States in and for the 

- porthern district of California to the Supreme Court of the United 

States in the matter entitled Jn re Wan Shing and — you are defendant 

in error, to show cause, if any thero be, why the judgment in the 

said matter mentioned should not be corrected and speedy justice 
~ should not be done to the parties in that behalf. 

_ Witness the Honorable Lorenzo Sawyer, United States circuit 

idge, ninth judicial circuit, this tenth day of March, A, D. 1890, 

of the Independence of the United States the one hundred and 


fourteenth. 
SAWYER, 
Circuit Judge. 


| [Endorsed:] R. 10465. In the Supreme Court of the 
E United States. Jn re Wan Shing, habeas corpus. Citation. 
Filed March 10,1890. L. S. B. Sawyer, clerk U.S. circuit court, 


or. dist. Cal. 


Service of the within by copy admitted this 15th day of March, 


D. 1890, 
: JOHN T. CAREY, 


District Attorney. 
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Be, LEX vi 
In the Supreme Court of the United States, 
Ocrosper Term, 1890. 
WAN SHING, APPELLANT, 
v8. No. 1414. 
THe UNITED SratTes. 

APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF CALI- 
FORNIA., 

BRIEF FOR THE APPELLEE. 


Iu the Supreme Court of the United States. 


OcToBER TERM, 1890. 


WAN SHING, APPELLANT, | 
v8 >» No. 1414. 


THE UNITED STATES. 


APPEAL FROM THE SUPREME COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF CALI- 
FORNIA. 


BRIEF FOR THE APPELLEE. 


STATEMENT. 


This appeal is from the circuit court of the United States 
for the northern district of California, and is one of the 
“ Chinese exclusion cases,” wherein the appellant is claimed 
to be beyond the scope of the restrictive legislation of Con- 
gress. 

The petition is by one Jack Tin, and prays for a writ 
of habeas corpus, alleging that Wan Shing is unlawfully 
imprisoned, etc., by Captain Smith, master of the steam- 
ship Arabic, in San Francisco, in said district. 

The alleged ground of the detention is charged to be 
that it is claimed that said Wan Shing is a subject of the 
Emperor of China, and must not and can not he allowed 

26075 


2 


to land under the provisions of the act of Congress of | 
May 6, 1882, entitled “An act to execute, etc.,” and the | 
act amendatory thereof and supplemental thereto. : 

Said petition also alleges that said Wan Shing was a 
resident of the United States and resided therein, Novem- 
ber 17, 1880, and departed therefrom prior to June 6, 
1882, and was and is a merchant doing business at No. 
1012 Dupont sireet, in said city of San Francisco, and 
temporarily departed therefrom April 19, 1882. 

The writ was issued and served, and in obedience thereto 

the mate of the said steamship produced the said Wan 
Shing in said court August 10, 1889, and reported that 
he was held in custody by direction of the customs author- 
ities of the port of San Francisco under the provisions of 
the Chinese restriction act. 
. The matter was duly referred by order of the court to 
Mr. 8. C. Houghton, a commissioner of said circuit court, 
with instructions to find the facts and his conclusions of 
law, and to report a judgment therein. A hearing was 
had February 8, f890, whereat said Wan Shing and one 
Toy Jock Tin were examined as witnesses. (Rec., pp. 4, 
5, 6). | 

Thereupon said commissioner duly found (p. 8) that 
the said Wan Shing is a subject of the Empire of China ; 
that he has not by sufficient evidence established his right 
to reénter and remain in the United States. 

Said. commissioner also reported that in his opinion 
judgment should be entered—that said Wan Shing was 
not at the date of the petition illegally restrained of his 
liberty ; that he came to the United States from China by 
the steamship Arabic, August 7, 1889; and further re- 
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ported that said Wan Shing should be returned to custody 
for deportation out of the United States and for transpor- 
tation to the port whence he came. No exceptions were 
taken to said report. 

Said report was confirmed by the circuit judge. 

February 17, 1890, the matter was brought on fora 
hearing before the court and a judge thereof, the United 
States attorney appeared and intervened on behalf of the 
United States, and said matter was duly heard and sub- 
mitted, and the court thereupon adjudged: That Wan 


. Shing was not at the date of said petition illegally re- 


strained of his liberty as therein alleged. - 

It was further adjudged and found that he came from 
China by the steamship Arabic, and is a Chinese person 
forbidden by law to land within the United States, and 
has no right to be or remain therein, 

Whereupon it was ordered that said Wan Shing be 
remanded to custody for deportation out of the United 
States and for transportation to the port whence he came. 

And said Wan Shing awaits, upon bail, the result of 
this appeal. 

I. 


THE PETITIONER IS A LABORER UNDER THE STATUTE. 


That the petitioner is a laborer under the statute, was 
decided by the customs examiner, by the commissioner, 
and by the circuit judge. 

Assuming that he had been in the country previous to 
1889, he had done nothing except to “help the book- 
keeper with the bills, and make the bills sometimes in 
Chinese.” (p. 5.) 
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If it be held that Chinamen who are ready to testify 
that they wish to learn business, and that they help the 
bookkeeper in making out bills in Chinese, are entitled 
to enter the country, or if such aliens are to be considered 
merchants, they may be expected by the shipload. 

Wan Shing comes to the port of San Francisco from 
‘China. 

When examined by the customs official, inspection in- 
dicates and examination proves him to be « Chinaman. 

Under the laws applicable to him, the rule is exclusion ; 
to enter the country he must come within an exception. 

The burden of proof is upon him and the presumptions 
of the law are against him. 

He must establish, by credible testimony, his right to go 
free in the country. 

Failing so to do, he was properly remanded. 


II. 


AN EXAMINATION OF THE TESTIMONY SHOWS IT TO BE 
WHOLLY UNRELIABLE. 


Wan Shing, as witness, says (fol. 7), that he first came 
to this country in 1880. In the statement made by him 
appearing on page 7, which appears to have been signed, 
he says he first arrived in the United States in 1878. 

He says (fol. 9) that this examination on his arrival 
was in English and Chinese both, and he gives these sug- 
gestive answers: 


Did you not say that you first came here 
Kwong Sue 4th year (1878)? 
A. I do not remember. 
Q. What year did you come? 
A. Kwong Sue, 6th year. 
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Again, the witness says that he went back to China 
April 19, 1882, and returned to the United States August 
7, 1889 (fol. 7); that he was 18 years old when he went 
back to China, and 26 when he returned here (fol. 11). 

The petition (p. 1) presents this 18 year-old boy as a 
merchant. The dates covered are from 1880 (when the 
petitioner was about 16 years old) to the date of the peti- 
tion, August 10, 1889, and the allegation is that the de- 
tained person— 

At all the times herein mentioned was and is a 
merchant, doing business at No. 1012 Dupont street, 
city and county of San Francisco, and who tempo- 
rarily departed therefrom, ete. 


It is apparent that an attempt was made to bring in the 
appellant as a merchant under the law, as well as upon 
another theory. 

It will be noticed that the appellant swears, in the first 
sentence of his testimony, and again, twice repeated, near 
the end of folio 8, that he first came to this country in 
1880. He and Toy Jock Tin both testify that he went 
back to China in April, 1882. 

In the statement on page 7, under the name of Wun 
Sin, the appellant says that he lived in the city 4 years, 
during which he worked as bookkeeper for Quan Lung 
Tai & Co., at No. 1012 Dupont street. How he remained 
in San Francisco 4 years between some day in November, 
1880, and April 19, 1882, is not explained. 

Again, he says: “I have $1,000 interest in the above 
firm.” Here (August 8, 1889), he is masquerading as a 
merchant returning to his business. 
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When examined as a witness, February 8, 1890, he 
says (fol. 8) that his father’s interest in the store is $1,000. 

He is asked : 

(Y. Did you get any share when you were here 
before? 
gan Pa. aD 
Q. Have you got any interest in the store ? 
A. My father has it. 
The CoMMISSIONER : 
Q. Have you any interest ? 
A. My father has it, but I do not. 

He is asked if he did not state on his examination on 
arrival (fol. 9) that he had an interest of $1,000 in this 
store, and he answered : 

A. I told them my father had $1,000 in Quong 
Lung Tai’s store. 

Q. Did you not say that you had it? 

A. No, sir. 

Toy Jock Tin is sworn as a supporting witness ; says 
in substance that petitioner is his partner’s son; that he 
came to learn the business, was sick, and went back in 
April, 1882; that the father wants to turn the business 
over to the son and go home himself. 

This comprises the evidence. 

The testimony of the appellant, though uncontradicted, 
is worthless under the decisions of the courts. 

That of Toy Jock Tin is by an interested party, who 
calls no supporter, produces no record, gives no circum- 
stances, and swears to nothing excepting that he assumes 
to give from memory one occurrence that he says took 
place more than seven years before. 
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It is submitted that the evidence appearing in the rec- 
ord proves nothing upon which a jury or a court is bound 
to rely. 

The court below was justified in remanding the peti- 
tioner, and the testimony presented is not such as calls 
upon this court to reverse the judgment of the court 
below. 

Counsel for the appellee begs leave to refer to the brief 
submitted herewith in Docket Case No. 638 (Quock Ting 
v. The United States) and to the cases cited under point 
B thereof as to the consideration to which the testi- 
mony in this case is entitled under the decisions of the 
courts. 


III. 


THE APPELLANT IS EXCLUDED FROM COMING INTO 
THE UNITED STATES BY THE ACT OF OCTOBER l, 
1888. 


The act of October 1, 1888 (25 Stat., 504), is as 
follows : 


Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress 
assembled, That from and after the passage of this 
act, it shall be unlawful for any Chinese laborer 
who shall at any time heretofore have been, or who 
may now or hereafter be, a resident within the 
United States, and who shall have departed, or shall 
depart, therefrom, and shall not have returned before 
the passage of this act, to return to, or remain in, the 
United States. 

Sec. 2. That no certificates of identity provided 
for in the fourth and fifth sections of the act to 
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which this is a supplement shall hereafter be issued ; 
and every certificate heretofore issued in pursuance 
thereof, is hereby declared void and of no effect, and 
the Chinese laborer claiming admission by virtue 
thereof shall not be permitted to enter the United 


States. 
Sec. 3. That all the duties prescribed, liabilities, 


penalties, and forfeitures imposed, and the powers 
conferred by the second, tenth, eleventh, and twelfth 
sections of the act to which this is a supplement are 
hereby extended and made applicable to the provis- 
ions of this act. 

Sec. 4. That all such part or parts of the act to 
which this is a supplement as ‘are inconsistent here- 
with are hereby repealed. 

Approved October 1, 1888. 

If Wan Shing was ever in the United States previous 
to August 7, 1889, he came in 1878 or in 1880. His 
testimony on the trial asserts the latter date. He alleges 
that he went back to China April 19, 1882, and that he 
came back here in 1889, reaching San Francisco August 
7 of that year. 

It is manifest that the exclusion of Wan Shing from 
the United States under this statute, as established and 
construed by this court in the decision of The Chinese 
Ezxelusion Case (130 U.5S., 581), is distinct and absolute. 

It is respectfully submitted that the order and judg- 
ment of remand should be affirmed. 

A. X. PARKER, 
Assistant Attorney-General. 
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penalties, and forfeitures imposed, and the powers 
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which this is a supplement as are inconsistent here- 
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Approved October 1, 1888. 

If Wan Shing was ever in the United States previous 
to August 7, 1889, he came in 1878 or in 1880. His 
testimony on the trial asserts the latter date. He alleges 
that he went back to China April 19, 1882, and that he 
came back here in 1889, reaching San Francisco August 
7 of that year. 

It is manifest that the exclusion of Wan Shing from 
the United States under this statute, as established and 
construed by this court in the decision ot The Chinese 
Exclusion Case (130 U.8., 581), is distinct and absolute. 
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A. A. PARKER, 
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CHARLES M. HIGGINS ET AL. VS WILLIAM D. KEUFFEL ET AL. 


1 [t.s.] The President of the United States of America to 
William D. Keuffel and Hermann Esser, Greeting: 


You are hereby commanded that you and each of you personally 
appear before the judges of the circuit court of the United States of 
America for the southern district of New York, in the second circuit 
court, in equity, on the first Monday of July, A. D. 1886, wherever 
the said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by Charles M. Higgins and John 
Gianella, and do further and receive what the said court shall have 
considered in that behalf; and this you are not to omit under the 
penalty on you and each of you of two hundred and fifty dollars. 

Witness pst Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
twelfth day of June, in the year one thousand eight hundred and 
eiglity-seven, and of the Independence of the United States of 
America the one hundred and tenth. 


TIMOTHY GRIFFITH, Clerk. 
THOMAS J. KEIGHARN, 
Complainants’ Sol’r. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of July, 1886, or the bill will be taken pro confesso against a 

T. G., Clerk. 


2 (Endorsed :) I hereby certify that on the 12th day of June, 
1886, at the city of New York, in my district, I personally 
served the within subpcena upon the within-named Hermann Esser 
by exhibiting to Hermann Esser the within original and at the 
same time leaving with him acopy thereof. Dated June 12th, 1886. 
(S’g’d) Martin T. McMahon, United States marshal, southern district 
of New York. Cee) George Jeffereys, deputy U. S. marshal. 
(File-mark :) U.S. cireuit court. Filed June 22, 1886. Timothy 
Griffith, clerk. 


3 United States Cireuit Court, Southern District of New York. 


CuHarRvLes M. Higarns and Joun GIANELLA 


vs bin Equity. 


WictrAM D. Keurrer and Herman Esser. 


To the judges of the circuit court of the United States for the 
southern district of New York: 


The bill of complaint of Charles M. Higgins and John Gianella, 
both citizens of the United States and residents of the city of 
Brooklyn, in the county of Kings and State of New York, against 
William D. Keuffel and Herman Esser respectfully shows— 


That your orators, Charles M. Higgins and John Gianella, as cos 
partners doing business under the firm name and style of Charles 
1—290 eS 
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CHARLES M. HIGGINS ET AL. VS. 
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M. Higgins & Co.,at the cities of New York and Brooklyn, as manu- 


facturers of various articles, among others, inks, and principally a 


liquid drawing ink, hereinafter described, and have been so engaged 
nder such firm name ever since the first 


in the said business u 
d prior to that date and ever since the 


4 day of May, 1889, an 
first day of January, 1880, your orator, the said Charles M. 


Higgins, was engaged in and carried on the said business of manu- 
facturing liquid drawing inks at said cities of New York and 
Brooklyn, and prior to the time he commenced the said manufact- 
ure the said Charles M. Higgins invented and produced a li uid 
drawing ink which possessed the quality of being insoluble, in eli- 
a ble, or proof to water when dried, and ever since the invention of 
<a the same and at the present time your orators, as such copartoers, 
or the said Charles M. Higgins alone, has been extensively engage 


in the manufacture and sale thereof. 
That subsequent to the said invention the said Charles M. Hig- 
gins com , designed, or devised, and thereupon adopted, as a 


name or title for the said li uid drawing ink and as a label for the 
same in the commerce or sale thereof the words 
ing ink,” and eince that time the sal 
ably, and distinctively known by the suid name or title “ water-proof 
drawing ink,” and has been extensively sold under the said label. 
That your orator, the said Charles M. Higgins, was the first person 
to produce and sell a liquid drawing ink having such insoluble, in- 
delible, or water-proof quality, and was the first person to adopt and 
use the term “ water-proof ” as applied to an ink, and the first person 
to compose, design, and adopt and use a label for an ink consisting 
roof drawing ink,” and as such being entitled 
ht to the use of the same, and desiring 


to have and secure to himself and his assigns the full, sole, and ex- 


~ glusive right to the said original label so composed, designed, or de- 


_ vised by him, he did on the 27th day of October, 1883, enter and 
eogiater the same in the United States Patent Office, pursuant to the 
‘statute in such case made and provid ly comply with 
a all the requirements of the said statute, and thereafter the 
eo? 5. Commissioner of Patents did duly issue to the said Charles 
_ M. - Higgins a certificate of registration of the said label 
3 water-proof drawing ink,” No. 3693, duly signed and sealed, on the 
90th day of November, 1883, the said Charles M. Higgins being 
- then as now a citizen of the United States. 

-- That the said label was thus deposited and said certificate granted 
‘and issued and said registration made before the said label was used 

orators or either of them. | 

further show that they are informed and be- 
llege that the said registration secured to the said 
his assigns and licensees to the exclusive 
d label for the full term of twenty-eight 
the date of the registration thereof. 
: or about the Ist day of May, 1885, the 
‘and sold to the said firm of Charles 
your orators aforesaid, the full and 
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exclusive right and license to use the said label for the full term of 
five years from that day, and ever since that date and at the pres- 
ent time the said firm have been and now are entitled to the ex- 
clusive right to the use of the same and to all the gains, profits, and 
advantages arising therefrom. 

And your orators further show that they have paid out and ex- 
pended large sums of money upon the manufacture of said inks and 
upon machinery, plant, and apparatus for the manufacture of the 
same and for the printing and engraving of the said label, and have 

aid vut and expended large sums of money for advertising the said 
ink, and have by advertising and various other ways and means 
brought to the notice and attention of the public generally, and 
especially to the notice of persons who use or sell drawing inks, the 
said liquid drawing ink so manufactured by your orators, 
6 and the same is now and for a long time has been well and 
favorably known to the public generally and to such persons 
by and under your orators’ wt label of “ water-proof drawing ink,” 
and prior to the infringement hereinafter complained of your orator, 
Charles M. Higgins, received from the sales made by him of said 
article under the said label as aforesaid Jarge gains and profits suf- 
ficient to reimburse the expense and remunerate the care, labor, and 
trouble bestowed on the same. 

And your orators further show that your orator, Charles M. Hig- 
gins, being in receipt of large sums of money, the proceeds of the 
sales of said article as aforesaid, the said William D.-Keuffel and 
Herman Esser, of New York city, in the southern district of New 
York, as copartners under the firm name and style of Keuffel & 
Esser, they ing also engaged in the sale of drawing inks, and well 
knowing the rights of your orators in the premises, and that the 
suid label had been duly registered as aforesaid, deliberately, after 
due notice, and intending to infringe the said label and the rights 
of your orators thereunder, at the city of New York aforesaid and 
elsewhere, on or about the 15th day of October, 1884, and on or 
about the 13th day of March, 1886, and at divers other times before 
and after those dates, without the allowance or consent of your 
orators or either of them, printed and used and placed upon bottles 
of drawing ink, of which they have sold large quantities, the exact 
number of which is unknown to your orators, a label alike or sub- 
stantially alike the said label of your orators and containing the 
identical words of your orators’ said label, similarly set or collocated 
as your orators’ said label, to wit, “ water-proof drawing ink,” which 
label the defendants still continue to print and use and to place upon 
the said article so sold by them, well knowing that the same is an in- 

fringement of your orators’ label and of their rights there- 
7 under, and the said defendants have announced and threat- 
ened to continue the said infringement in future, the protests, 


expostulations, and warnings of your orators to them to the contrary ~ 2 : 
notwithstanding, whereby your orators have sustained great dam- © 


age, detriment, and injury, ard will sustain in future great damage, — 
detriment, and injury Salad the unlawful acts of the said defend- — 
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CHARLES M. HIGGINS ET AL. VS. 


All of which acts, doings, and pretenses are contrary to equity 
and good conscience and tend to the injury of your orators in the 

remises. 

That heretofore and on or about the 11th day of February, 1886, 
the said Charles M. Higgins duly assigned, transferred, and set over 
unto your orators as copartners composing the said firm of Charles 
M. Higgins & Co. all claims and causes of action which he then 
had or was entitled to against the said defendants for or by reason 
of the aforesaid infringement. 

In consideration whereof and forasmuch as your orators are reme- 
diless in the premises at law and can have no adequate relief save 
in a court of equity, where matters of this and like nature are prop- 
erly cognizable and relievable, and to the end that the said William 
D. Keuffel and Herman Esser may appear and answer all and sin- 
gular the matters and things hereinbefore set forth and complained 
of, particularly the number of bottles of ink they have sold and 
also the number they have on hand on which they have placed 
their said simulated or false label, and that they may be restrained 
by an injunction issuing out of this court from selling or exposing 
for sale bottles of drawing ink with the said label which they now 
use on the same or witha label on the same which contains the 
words “water-proof drawing ink,”-and set or arranged in the same 
order as used by your orators, and from in any other way infring- 
ing your orators’ said label and their rights thereunder, and that 

they may render an account of the number of bottles they 
8 have so sold and psy over to vour orators the profits arising 
a from such sales or the loss or damage which your ora- 
tors have sustained by reason thereof, and that they may be or- 
__ dered to surrender and deliver up all copies of their said simulated 
or fulse label now on hand and the plates for making or printing 
_ the same. to one of the officers of this court to be cancelled and de- 
_ gtroyed, and be ordered to pay to the plaintiffs their costs, and that 
; rorators may obtain such other and further relief as to this 
ble court may seem meet or as equity may require— 
» May it please this honorable court to grant unto your orators a 
'- _ writ of subpoena, directed to the said William D. Keuffel and Her- 
_- man Esser, commanding them, at a day certain and under a penalty 
_ *to be therein inserted, personally to be and appear before this hon- 
' _orable court, then and there to answer the premises and to stand 
-and abide such order and decree therein as to this honorable court 
‘shall seem agreeable to equity and good conscience. 
oe CHARLES M. HIGGINS. 


3 JOHN GIANELLA. 
- THOMAS J. KEIGHARN, 
iby Solicitor and of Counsel for the Complainants. 


jourHERN District or New York, a 


JHAR s M. Hicarns, being duly sworn, says he is one of the com-. 
te above named ; that the foregoing bill of complaint is true 
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WILLIAM D. KEUFFEL ET AL. 


to his own knowledge except as to the matters therein stated to be 
rap on information and belief, and as to those matters he believes 
it to be true. 


(S’g’d) CHAS. M. HIGGINS. 
Sworn to before me this 12th day of June, 1886. 
(S’g’d) ROBERT JACKSON, 
[ NOTARIAL SEAL. | Notary Public, Kings & N. Y. Co's. 


4) United States Circuit Court, Southern District of New York. 


CHARLES M. Hiaarns and Joun GIANELLA 


v8 In Equity. 


WitiraM-D. Keurrern and Hermann Esser. 


Please note our appearance in the above-entitled suit for William 
D. Keuffel and Hermann Esser, the defendants therein. 
Dated New York, July 3rd, 1886. 
Yours, &c., GOEPEL & RAEGENER, 
280 Broadway, New York City. 


To Timothy Griffith, Esq., clerk. 


(Endorsed :) United States circuit court, southern dist. of N. Y. 
Charles M. Higgins & al. vs. William D. Keuffel & al. Notice of a 
pearance. Goepel & Raegener, sol’rs for def’ts, 280 B’dway, N. 
city. 

(File-mark:) U. S. circuit court. Filed July 3, 1886. Timothy 
Griffith, clerk. 


10 United States Circuit Court, Southern District of New York. 
In Equity. 


CHARLES M. Hiaains and JoHN eee 
v8. 
WirtiaAM D. Keurret and Herman Esser. 


The answer of William D. Keuffel and Herman Esser, defendants, 
to the bill of complaint of the above-named complainants. 


These defendants, now and at all times hereafter saving and re- 
serving unto themse.ves all and all manner of benefit and advan- 
tage of exception that can or may be had or taken to the many errors, 
uncertainties, and insufficiencies in the said bill of complaint con- 
tuined, for answer thereto or unto so much thereof as they are ad- 
vised it is material or necessary for them to make answer unto, 

answering, say : 
11 First. That the defendants do not know and are not in- 
formed, save by said bill of complaint, whether the said com- 
plainants are copartners and have been and are now in business as 


alleged in said complaint, or whether the complainant, Charles M. . hd 


Higgins, was engaged in and carried on such business at the times = 
alleged in said complaint, or whether at the time stated in the said 
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complaint or at any time the said Higgins invented and produced 
a liquid drawing ink possessing the qualities alleged in said com- 
plaint, or whether since said Tied invention the complainants as 
rtners have been and now are engaged in the manufacture and 
thereof, and leave the complainants to make such prvof thereof 
as they may be advised is material. 

The defendants, further answering, say that they do not know 
and are not informed, except by said bill of complaint, whether sub- 
sequent to said alleged invention the said Charles M. Higgins com- 

, designed, or devised or adopted as a name or title for the 
said liquid drawing ink or as a jabel for the same in the commerce 
or sale thereof the words “ water-proof drawing ink,” all as is al- 
leged in said bill, and leave the complainants to make such proof 
thereof as they may be advised is material; but defendants deny 
that since that time or at any time the said ink has become or is 

widely favorable or distinctively known by the said name or title 

“ water-proof drawing ink.” 

ie defendants, further answering, deny that the said Charles 
ins was the first person to produce and sell a liquid draw- 

: ahs saving such insoluble, indelible, or water-proof qualities; they 

_ donot know and are not iuformed save by said bil whether the 

~ said Charles M. Higgins was the first person to adopt and use the 

~ term or word “ water-proof” as applied to an ink, or was the first 

Rae reon to compose, design, or adopt and use a label for au 

12 ink consisting of the words “ water-proof drawing ink,” and 

: they leave the complainants to make such proof thereof as 

- they may be advised is material; but they deny that the said 

~ Charles M. Higgins ever became or was entitled to the sole and ex- 

~ elusive right to the use of the same. 

Defendants, further answering, say that they do not know and 
“are not informed, save by said bill of complaint, whether the said 

> Charles M. Higgins entered and registered the said label in the 

Pe Jnited States Patent Office or complied with all the requirements of 

the statute in such case made and provided, all as alleged in said 

ill of complaint, and they leave the complainants to make such proof 
thereof as they may be advised is material. 

‘The defendants, further answering, say that they do not know and 
re not informed, save by said bill of complaint, whether the label 
t | thus deposited and any such certificate granted or issued to said 

o inants, or whether said alleged registration was made before 

‘label was used or published by said complainants, as alleged in 
illo complaint, and they leave the complainants to make such 

of thereof as they may be advised is material. 

: ‘he defendants, further answering, deny that the said alleged reg- 

‘Istra geared to the said Charles M. Higgins or his assigns or 
censecs | emt right to the use of the suid label for the term 
> agg or for any term. 

he defendants, further answering, allege that they do not know 
| boa ma s it f , save by “ga bill of complaint, whether the 

tles N Mtligeins granted a license to use the said Jabel for 
‘of five years to ge so as —_— in said bili, 
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and leave the complainants to make such proof thereof as they may 
be advised is material; but these defendants deny that ever since 
that date or at the present time the said firm have been or 
13 now are entitled to the exclusive right to the use of the said 
label or to any of the profits, gains, and advantages arising 
therefrom. 

The defendants, further answering, say they do not know and are 
not informed, save by said bill of complaint, whether the complain- 
ants have paid out and expended large sums of money upon the 
manufacture of said inks, or whether the same have paid out and 
expended large sums of money for advertising said ink or bringing 
the same to the notice and attention of the public, or whether the 
said Charles M. Higgins, prior to the alleged infringement com- 
—— of in said bill or at any time, received from the sales made 

y him of said article under the said label large or any gains and 
profits, and they leave the complainants to make such proof thereof 
as they may be advised is material. 

The defendants, further answering, deny that they have ever, de- 
liberately or in any way, at the city of New York or elsewhere, 
printed or used or placed upon bottles of drawing ink and sold by 
them a labe! alike or substantially alike the said label of complain- 
ants or containing the identical words of said complainants’ label, 
similarly set or collocated, or that they are now printing, using, 
— placing upon bottles for use and sale a label alike or substan- 
tially alike the complainants’ label, or that they have infringed or 
intended to infringe the said label of the complainants or any of 
their rights thereunder; and they deny that they have announced 
or threatened to continue any infringement upon the said label of 
complainants. They allege, on the contrary, that the label used by 
them on the inks manufactured and sold by them is substantially 
unlike and different from the said label of the complainants, and is 
not an infringement upon the said alleged rights of the complain- 
ants and of their said label. 

And the defendants further deny that the complainants 
14 have sustained any damage, great detriment, or injury by 
any unlawful acts of these defendants. 

The defendants further deny that any of their acts, doings, or 
pretences are contrary to equity and good conscience and tend to 
the injury of the said complainants. 

The defendants, further answering, say that they do not know and 
are not informed, save by said bill of complaint, whether the. said 
Charles M. Higgins assigned to the complainants all or any claims 
or causes of action which he then claimed to have or to be entitled 


to agaiust these defendants for or by reason of, the aforesaid alleged — 


infringement. 
And the defendants, further answering, say that the registration 
of the said label and of the words “ water-proof drawing ink” and 


the alleged exclusive rights of the complainants to the same are — 
void and of no effect in law, because the said words and label are — 
descriptive and describe the quality and attributes of said ink,and — 
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are therefore public and common property, and said complainants 
have no right to any exclusive property therein. 

And the defendants, further answering, scy that the registration 
of the said label and of the words “ water-proof drawing ink” and 
the alleged exclusive rights of the complainants to the same are 
void and of no effect in law, because the said words and label are 
not proper subject-matter for registration in the Patent Office as a 
label and for protection under the laws of the United States and 
cannot lawfully form and be a good and valid label, and that said 
complainants have acquired and possess no exclusive rights to said 
label or the words therein coutained because of such registration or 
adoption, : 

And these defendants pray the same benefit of the facts and things 
herein set forth as if for the reason thereof they had demurred to 

said bill where a demurrer would have been proper, and the 
15 same benefit thereof as if they had specially pleaded to said 

bill where a special plea would have been proper; and they 
submit to this honorable court that said dempleinania have no 
right to any further answer to said bill or any part thereof than is 
hereinbefore contained, and has no right to any injunction, account, 
or other relief prayed for in said bill; and these defendants pray to 
be hence dismissed with their reasonable costs and charges in this 
behalf most wrongfully sustained. 


HERMANN ESSER. 
GOEPEL & RAEGENER, 
Solicitors for Defendants, Stewart Building, New York City. 


LOUIS C. RAEGENER, Of Counsel. 


- 


Strate oF New York, \ nee 
County of New York, {""° 


Hermann Esser, being duly sworn, says that he is one of the 
defendants in this action, and that the foregoing answer is true to 
_ the knowledge of this deponent except as to the matters therein 
 gtated to be alleged on information and belief, and that as to those 
- matters he believes it to be true. Deponent further says that the 
 peason why this verification is not also made by William D. Keuffel, 

the other defendant hereto, is because said William D. Keuffel is 
and since the commencement of this suit has been out of the south- 
_ ern district of New York, to wit,in Europe, and could not, there- 
fore, verify the same; that deponent is an agent and partner of said 
illiam D. Keuffel and is personally acquainted with all of the 
isiness matters of said Keuffel and with the matters sued upon 

herein, and that the foregoing verification is made by him as 
agent of said Keuffel as weli as individually ; that the sources 

f his belief as to all matters in said answer not stated upon 
wiledge are statements made to him and facts arising in con- 


‘with his said business. 
ith HERMANN ESSER. 
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Sworn to before me this 31st day of July, 1886. 


ALAN D. KENYON, 
[L. s.] 7 Notary Public, N. Y. Co. 


(Answer endorsed :) U.S. circuit court, southern district of N. Y. 
In equity. Charles M. Higgins and John Gianella vs. William D. 
Keuffel and Hermann Esser. Answer. Goepel & Raegener, defend- 
ants’ solicitors, New York. 

(File-mark:) U.S. circuit court. Filed Aug. 2, 1886. Timothy 
Griffith, clerk. 


U. 8. Circuit Court, Southern District of New York. 


CHARLES M. Hiaains and JoHn GIANELLA ! 
v8. 
WitiiAM D. Keurret and Herman Esser. 
The replication of Charles M. Higgins and John Gianella, the above- 
named complainants, to the answer of William D. Keuffel and 
Herman Esser, the defendants. 


These repliants, saving and reserving to themselves now and at 
all times hereafter all and all manner of benefits and advantages of 
exception which may be had or taken to the manifold insufficiencies 

of the said answer, for replication-.thereto say that they will 
17 —s_ aver, maintain, and prove their bill of complaint to be true, 

certain, and sufficient in the law to be answered unto, and 
that the said answer of the said defendants is uncertain, untrue, and 
insufficient to be replied unto by these repliants; without this, that 
any other matter or thing whatsoever in the said answer contained 
material or eflectuc!] in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed and avoided, 
traversed or denied, is true; all which matters and things these rep- 
liants are and will be ready to aver, maintain, and prove as this 
honorable conrt shall direct, and humbly pray as in and by their 
said bill they have already prayed. 


THOMAS J. KEIGHARN, 
Solieitor for Complainants. 


(Replication endorsed :) U. S. circuit court, southern dist. of N. Y. 
Charles M. Higgins et al. vs. William D. Keuffel et al. ya “econ 
(File-mark:) U.S. circuit court. Filed Sept. 6, 1886. Timothy 
Griffith, clerk. 
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Circuit Court of United States, Southern District of New York. 
CHARLES M. Hicoins and JOHN GIANELLA 
v8. In Equity. 
Witx.raM D. Keurret and HerMan Esser. 


Proofs taken on part of the complainants before me, Joseph J. Sul- 
livan, acting as special examiner, by consent of the parties. 


18 Met pursuant to notice. 
Present: Thomas J. Keigharn, Esq., counsel for complain- 
ants.; Louis C. Raegener, counsel for defendants. ;' 


New York, Oct. 25th, 18886. 


The defendants admit that the complainants are copariners in 
trade, doing business under the firm name of Charles M. figgins & 
Co., and carry on the business alleged in the bill of complaint. 

Defendants also admit that the complainants have been granted 
and now hold and own an exclusive license to use the label as alleged 
in the bill of complaint. 


Cuar.es M. Hiaarns, a witness produced on the part of the com- 
plainants, being first duly sworn to tell the truth, the whole truth, 
and nothing but the truth, in answer to interrogatories propounded 
by Mr. KgIGHARN says: 


Direct examination : 


1 Q. What is your name, age, residence, and occupation ? 

A. Charles M. Higgins; age, 32; residence, 197 Ninth street, 
Brooklyn ; occupation, solicitor of patents and manufacturer of car- 
bon inks, drawing inks, and other articles. 

; 7 You are one of the complainants in this action, are you not? 

. Lam. 
3 Q. a did you fitst begin the manufacture of carbon 
inks 
19 A. I first began the making of carbon inks between 1872 
and 1874. I was then employed as the draughtsman and 


specification writer in the office of a patent solicitor and paid a 
nk 


ee good deal of attention to the getting up of a satisfactory drawing 

_ ink, of which I felt the need. I then invented a method of prepar- 
-_ inga liquid ink from India stick ink, which was used almost exclu- 
sively in the office, and was also used by several other draughtsmen 
to ae Se I gave some of the ink and was pronounced very good. I 
_ continued to use the ink myself for some years afterwards. 


__ Ynterruption—The right of cross-examination and interposing 
tions reserved to defendants’ counsel; adjournment for cross- 
samination to be to November 8th, 1886, at 11 a. m. 

ad when I left the office I left the formula there from which 
prepared the ink themselves afterwards. 
at I experimented for a long time with a view to discover 
of the composition of India ink and to be able to make a 
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new India or carbon ink equal or superior to the genuine or Chi- ~ 
nese India ink, and aetliaaoke to prepare a carbon ink fordrawing 
or other purposes in a perfectly liquid state which would keep liqui 
| and free from decay for a great length of time. After many experi- 

: ments abandoned and repeated at different times I perfectly suc- 
ceeded in accomplishing my object in 1878 or 1879. 

: 4Q. When you ya, Se. your experiments in 1878 or 1879 had 
you then made two kinds of liquid drawing ink ? 

, A. I had. 

5 Q. Please state what the distinctive qualities of those two inks 
were—I have reference to the soluble or water-proof characteristics 
of the ink. 

20 A. My object in preparing the two kinds of ink was partly 
to correspond with the two kinds of stick ink then. in use— 
that is, the one being the “ India or Chinese ink,” which is a fino, soft, 
glossy, soluble ink, which is the kind most widely known and used 
by draughtsmen ; the other is the Japanese ink, a very hard, dull, 
black ink, which is insoluble when dried. One of my liquid inks 
was soft and insoluble, and could be used for either line drawing or 
shading or tinting with the brush, but could not be used for lines 
which required to be washed over with color. My. second kind of 
liquid ink was insoluble when dried on the paper, and could be 
: washed over with water or water colors without blurring or dis- 
solving. Before that time the only carbon ink that had that quality | 
was the Japanese stick ink, before referred to, which had to be 
: ground in water, and it was very hard wnd difficult to grind, and 
was used but slightly by draughtsmen in general. 

— Q. Please state what year it was that you fully completed your 
compositions for the inks you have been speaking about. : 

A. In 1879 the two kinds of ink were perfected as a laboratory . 
product, and in 1880 were a finished trade article, being introduced 
to the trade in that year. | 

7 Q. As I understand you, one of those inks was soluble and the 
other insoluble when dried on the paper ? 

: A. Yes. 

74 Q. When you got these inks perfected as a trade article, as you 
say, did you then determine upon any names or titles by which they 
were to be sold as a commercial article in the trade? And, if so, 
please state fully how you came to select such names or titles. 

A. I did. The general name that I adopted for all my inks was 
“American drawing ink,” which title was registered in 1880. 
| 21 To distinguish the two kinds of ink I called the soluble kind 
“general,” it being adapted to geveral drawing, whether with 
: the pen or brush, whereas the insoluble kind I called “ water-proof.” 


. The “general” drawing ink we put up with a red label; the ~ 

| “ water-proof” label {vas white; the same printed matter was on =~ 
both labels. : 

h 8 Q. Please state whut you did in the way of study and selection ~ 
for the purpose of — ~_ — or tit . of reir prat: ink, 

it A. I spent a good deal of thought upon the su o get a name 

a which wont be perfectly expressive—new in that line—and which — 
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could not be misunderstood. The title “American drawing ink ” 
was used generally for all my inks, but I wished to get a special 
name for the insoluble ink, and after study and reflection several 
names suggested themselves to me, and out of a large number I 
concluded that the word “water-proof” was what I wanted and 
was appropriate. | 
84 Q. After that did you or not see the advisability of adopting a 
special label for that ink ? 
A. I did. After both kinds of inks had heen on the market for 
some time and had proved quite successful, the “ water-proof” hav- 
ing the largest sale, being novel in character and designation, and 
the word “ water-proof” continuing to meet ny approval and prov- 
ing by the experience which we then had in the sale of the ink to 
be very expressive, —7 understood by the trade and purchasers, 
and approved by them, I then devised a special label for the ink, in 
which that word was-embodied as an essential part. 
9 Q. With the object in view of procuring a label, did you then 
compose the sentence “ water-proof drawing ink?” 
A. I did. 
10 Q. And imniediately thereupon adopted it as your label for 
the insoluble ink ? 
22 A. I did. 
11 Q. Did you take any steps after that to secure the ex- 
clusive right of that label ? 
A. I did, by applying for registration in the Patent Office under 
the laws of the United States relating to the registration of labels. 
12 Q. State what you did to secure that registration. 
A. I made application in due form to the Commissioner of Patents, 
Soap. eae for registration, in which I duly described the 
abel, and signed said application as sole proprietor, in conformity 
with the rules ofthe Patent Office in such cases, and mailed the 
same, with six copies of the label and the fee of six dollars, to the 
Commissioner of Patents. ; 
13 Q. Look at the paper now shown you and state what that is. 
A. That is a copy of the label which I sent for registry, and is 
the label [ use upon my ink; I might add that on this copy appears 
the word and date of registry and the name and address of my 
agent, which did not appear upon the slips of paper I sent for de- 


posit as my label. 


: offered in evidence and same is marked “ Complainants’ 
Exhibit No. 1, Oct. 25, 1886, J. J. S.” 


% 14Q Did you receive from the Patent Office, after you sent the 
plication and copies for deposit, any acknowledgment of the re- 
pt of the same in that office ’ | 


id, and now produce the official letter of allowance. 


wetter offered in evidence and marked “ Complainants’ Exhibit 
| ; 2 . if PK: . ba 2, 1886, J. J. Ss.” ' 


See 16 . Dic you afterwards receive from the United States 
Offic sesame the registration of such label and 
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A. I did, and now produce the same. 


Paper produced offered in evidence and marked “ Complainants’ 
Exhibit No. 3, October 25, 1886, J. J. S.” | 


i. Q. How soon after the registration did you begin to use that 
abel ? > 
A. I can’t say how soon, but very soon after the registration. 
17 Q. And from the time you began to use the label you have 
continued to use it exclusively as the label of your insoluble ink 
down to the present time ? 

A. I have. 

18 Q. Please state whether the sales of the insoluble ink made 
under this label have been large or otherwise. 

A. It has been largely and extensively sold and has become a 
well-established article in the trade of drawing materials all over 
the United States, and has also been sold in Canada and Mexico. 

19 Q. Is this label used on all bottles of this ink sold by you? 

A. It is. 

20 Q. Is it stamped and printed on all the boxes in which you 
supply it to the trade? 

A. The label is not only put on the bottle itself, but it isalso 
printed conspicuously on the thick paper wrapper in which the bot- 
tle is wrapped, and is also printed prominently on the wooden boxes = 
in which the wrapped bottles are supplied to the trade in quanti- 
ties or dozens. : 

21 Q. From the year 1872 to 1874, wien you first turned your at-- 
tention to the study of drawing inks, down to the present time, © 

have you been familiar with the various inks of that char- 
24 acter which have been on the market and with that branch 
of the ink trade generally? 

A. I have. 

22 Q. Please state fully what you did during all these years to 
familiarize yourself with that business. 

A. Being a draughtsman, I saw the need of a satisfactory liquid 
ink, and was constantly on the lookout for such. The only liquid 
India ink that had any extensive use or sale at the time was that 
made by and known as Winsor & Newton’s ink, imported. from’ 
London, but this was but little used as compared with the stick ink. 
This was probably: the best ink obtainable at the time, but was ob- 
jectionable for many reasons, which were that it was corrosive to the 
pens, the carbon would settle in the fluid, and the ink would often 
readily smear when on the - er. Besides this ink, a very t 
many attempts had een made by different parties to makealiquid*> = 
India or carbon ink which would hold the carbon in suspension and =~ 
not decay and have the other necessary qualities desired by 
draughtsmen, but no thoroughly satisfactory ink of this character 
was ever produced, to my knowledge, before the invention of my ink. =~ 
I made myself familiar with all the inks that were obtainablein | 
the market during that period. : a 

23 Q. Can’t you state some of the irks of that character,ifany ~ 
such there were, on the market? Sey es tae 
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A. The only ink of any consequence was the ink of Winsor & 


try would prepare, in a small wav, some liquid ink from the broken 
“India ink” and put it up for immediate sale. This never seemed 
to be carried much in stock or pushed much in sales, as it would 
become’ decomposed rapidly and was very offensive, and became 
useless inashort time. Among others, I know that Keuffel & Esser, 

the defendants herein, put up an ink of that kind, which they 
25 called “‘ Keuffel & Esser’s liquid india Ink,” and others tried 

to do the same, but they were all considered as practical fail- 
ures, and never succeeded in being much adopted by draughtsmen. 

24 Q. Then, notwithstanding your familiarity with the market, 
you cannot recall any but the two inks you have referred to? 

va There were several other like attempts, as I have already indi- 
cated. 

25: Q. As I understand you, these inks had no special name, ex- 
-— ‘wag generic name of-“ India ink,” or something similar to 
that 

A. That is so, to the best of my recollection. 

26 Q. Did you not during this period have frequent conversa- 
tions on this subject with persons who were familiar with and en- 
gaged in that branch of the ink trade for a great many years? 

_ A. I did; andI might say that J enquired extensively and largely 
act deaiers in that trade, und, moreover, prior to 1874 I was em- 
__ ployed for two or three years in the trade of paints and artists’ ma- 
| Lieiaie, and was frequently in the stores iv which such things as 
- draughtsmen’s and artists’ materials were kept and sold. 
. 27 Q. From your early connection with this trade, as you have 
just testified, and also from the inquiry and research you have 
- made as to the existence of inks of this character, do you consider 
% H ourself fainiliar with all the articles of drawing ink that were of- 
A 


for sale during this pefiod ? 

A. I do. 
$8 Q Testifying from your knowledge of the trade, do you know 
_ whether the word “water-proof” has ever been applied to an ink 
_ before it was adopted by yourself ? 
_ A. Never, to my knowledge. 
pose 29 Q. Testifying from the same knowledge, can you say 
26 whether or not such a label as you use—that is, “ water-proof 

. drawing ink”—has ever been used before it was used by 


A. Never, to my knowledge. 

Si 30 Q. You have referred to an ink made by Keuffel & Esser some 

me prior to the time you made the inks you have testified to. 
. ey apply to that ink in any way the word “ water-proof?” 


y 


he not, and previous to the invention of my ink there 
iquid India or carbon ink to which that word could be ap- 


. Will you please explain the last + of your last answer— 
that the word “ water-proof” could uot be applied to any ink 
ar invention 7 
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Newton, before referred to. Besides that many dealers in this coun-. 
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98 39 Q. Well, after the introduction of your ink did the de- 


ee. 


A. Because there was no liquid India or carbon ink on sale pre- 
vious to my invention which was indelible, insoluble, or proof to the 
action of water when dried on the paper. 


Adjourned to Oct. 26, 1886, at 2 p. m. 


New York, Oct. 26, 1886—2 p. m. 


Met pursuant to adjournment. 
Present: Thos. J. Keigharn, Esq., counsel for complainants. 


Examination of the witness, Coas. M. Hiaarns, resumed by 
Mr. KEIGHARN: 


32 Q. Are you familiar with the manner in which the defend- 
ants are now putting up the Genning ink they offer for sale ? 

A. Iam. 

33 Q. You have been familiar with the manner in which they 
have put up their liquid drawing inks for the last four or five 
years ? 

A. I have. 

27 34 Q. In the last two questions what I referred to was, as 
I supposed you understood, the manner and style as to the 

shape of bottle in which the article is sold and the label thereon. 

A. I so understand you. 

35 Q. Look at the bottle of ink which { hand you and state whose 
ink that is. 

A. Keuffel & Esser’s ink. 


Bottle offered in evidence and marked “ Complainants’ Exhibit 
No. 4, Oct. 26, 1886, J. J. 8.” 

The defendants admit that they have been selling ink put up in 
bottles and covered by a label in all respects similar to Complain- 
ants’ Exhibit No. 4, of this date, before the commencement of this 
suit, and are now so selling, and also admit that the label on said 
exhibit is the defendants’ label. 


36 Q. Can you state how long the defendants have been sellin 
ink in the bottle and under the label Complainants’ Exhibit No, 43 
A. As well as I remember and can determine, they commenced 
selling ink in that shape of bottle iu the early part of 1884, bat the 
label “ water-proof drawing ink ” was not used on that shape of bottle 
until the latter part of 1884. 
37 Q. Now, prior to the time they began to use that bottle, Ex- 
hibit No. 4, were they putting upa liquid drawing ink in any other 
shape of bottle? o 
A. Yes; they at first — up liquid drawing ink io a tall, slender, — = 
square-sha bottle;which had been used commonly by other 
parties and previous to the introduction of my ink. a 

38 Q. Do you mean that Keuffel & Esser used that tall, slender cS 

bottle before the introduction of your ink on the market? 7 
A. I do. 


fendants make a change in the shape of their bottle ? 
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A. They did. 

40 Q. Did this change which they made in their bottle bring its 
shape into any resemblance of the bottle you were then using ? 

- A. It was exactly copied after my shape of bottle, and I considered 
it an exact imitation. 

41 Q. Will you please describe the shape and appearance of both 
bottles ? 

A. The shape was a low, round or cylindrical shape, broad in 
comparison with its height, so that it would not tip over easily, 
with a molding on the shoulder or breast of the bottle. The bot- 
tles were the sume size, holding one-half ounce, the body of each 
bottle being about one and five-eighths inches in diameter and about 
seven-eighths of an inch high at the breast or shoulder. The necks 
in both were the same height and diameter. | 

42 Q. At the time you began to use the bottle you have just de- 
scribed was there any bottle of similar shape and appearance in use 
in the drawing-ink trade. 

A. None whatever ; it was new with me and one of the important 
characteristics of my article. 

43 Q. Did the fact that the defendants began, as you say, to put 
up ink in a bottle like yours lead to any controversy between you 
and them ? 

‘A. It did; I notified them to stop imitating the shape of my bot- 
tle, my shape being distinguishable from all others then in the 
market. 

44Q. Did you,in connection with the defendants’ use of this 
bottle, have any conversations with the defendants or either of them ? 
And, if so, please state what that conversation was. 

A. Yes. After writing to Keuffel & Esser about the matter Mr. 

Keuffel called on. me and we fully discussed the matter, and he 

: readily agreed to stop using that bottle. 

29 45 6. Prior to his interview with you had you threatened 
to bring a suit against him if he did not discontinue the use 

of that bottle? , 

Re : A. I did. 

. 46 Q. Did he then discontinue the use of that bottle? 

_* A. He did; so far as I could learn. 

- ~ 47Q. What shape of bottle did he begin to use then, upon dis- 

- continuing the use of your shape? 

A, He began to use the shape of bottle shown in Exhibit 4, but 

did not use at first on such bottles the label on Exhibit 4. 

_. 48 Q. What was the label he used on it ? 
A. The label I now produce, which was “ photo drawing ink.” 
9 Q. Where did you get this label you now produce? 
A. From a bottle bought in defendants’ store, and I took the label 
‘the bottle with my own hands. 
“offered in evidence and marked “ Complainants’ Exhibit 
etober 26, 1836, J. J. 8.” 


tand you to say when Mr. Keuffel called upon you 
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he promised you to give up every feature which you pointed out to 
him as an imitation of your bottle. Am I right? 

51 @. Yes; he agreed to give up the shape of my bottle, and also 
the use of a pointed quill inserted in the cork for filling the ink into. 
the drawing pen, which was original with my package and one of 
its taking characteristics. 

52 Q. At the date of this interview were the defendants using the 
word “ water-proof” on their bottles at all? 

A. They were not. 

53 Q. After Mr. Keuffel agreed to yield to you all you 

30 claimed as your rights in the bottle did you say anything to 
him in reference to your exclusive right to the label “ water- 

proof drawing ink”? 

A. I did. I called his attention to my exclusive right to that 
label and cautioned him against his using it on the new bottles or 
packages which he was going to get up. 

54 Q. What did he say in reply to your suggestion in this respect? 

A. He agreed positively not to use that. He expressed himself 
as not wanting to or caring to use it, and did not seem to value it, 
and proposed to use a different title. 

55 Q. Was anything said by you to him in reference to embody- 
ing his promises to observe your rights in an agreement? 

A. Yes. It was understood before we parted that he was to write 
me a letter in which he would acknoWledge all the points upon 
which we had agreed, and, hearing nothing from him for some time 
after this, I again wrote him, enclosing an agreement which I had 
drafted covering the points which we had agreed upon and asking 
his signature thereto. 

56 Q. Did you afterwards hear from him? . 

A. I had a couple of letters from the firm, in one of which it was 
stated that Mr. Keuffel was out of town and it would be attended to 
on his return. After his return 1 received a letter, which I now pro- 
duce. 


Letter offered in evidence and marked “ Complainants’ Exhibit 
No. 6, Oct. 26, 1886, J. J. 8S.” 


57 Q. In view of the fact that at the date of these interviews with 
Mr. Keuffel his firm was not then using the word “ water-proof,” 
what was it that prompted you to caution him against using it in 

future? 
31 A. Because others had used it, and I had instructed my’ 
attorney to proceed against one person who was making a 
bold use of the word, and as all those parties acquiesced in my right 
to its use I intended t) save myself and his firm all further expense 
and trouble. 5 

58 Q. At the time you made the complaints to Mr. Keuffel about 
his firm’s bottle being an imitation of your bottle how many kinds 
of liquid black drawing ink had his firm for sale? = 

A. Three, to my knowledge. The first, and I believe the firstand =~ 
earliest, was an aniline black ink of a dark violet color, called “in- 
delible Jer drawing ink,” put up in tall, slender, square bottles, 
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The second was the carbon ink put up in the round bottle in imita- 
tion of mine and labelled “ photo (black) drawing ink.” The third 
was also a carbon ink, also in the same style of bottle like mine, 

resented: to be insoluble when dry and labeled “indelible 
(black) drawing ink.” 

59 Q. At the time you made this complaint the bottles which 
you objected to were those used in the sale of the two last described 
inks? 

- A. They were. | 

60.Q. And after the complaint, as I understand you, two bottles 
like Complainants’ Exhibit Nu. 4 were used instead of the two ob- 
jectionable bottles. 

A. Yes. 

61 Q. Now, look at the bottle which I show you and tell me what 
that is? 

A. That is the bottle made in imitation of mine, which I objected 
to, and labelled “indelible drawing ink,” and which contains a 
carbon ink represented to be insoluble when dry. 

62 Q. This bottle is one of the defendants’, is it not? 

A. It is one of the bottles of the defendants’ and is the 
32 identical bottle brought to me by Mr. Keuffel when we had 
the aforesaid interview. 


Bottle offered in evidence, marked “ Complainants’ Exhibit No. 7, 
Oct. 26, 1886, J. J. 8.” 


63 Q. As I understand you, the bottle which the defendants used 
before that interview for the “ photo drawing ink” was like com- 
plainants’ Exhibit No. 7. 

A. It was. 

" 64 Q. After the interview and the complaint you made in that 

_. interview was there any change made on the label of the defendants 

tall, slender, square bottles? 

A. There was none. 

65 Q. After the same tinte was there any change made in the 
label on the new bottle which contained the “ photo drawing ”? 

A. There was no change. | 
- 66 Q. After the same time was there any change made in the label 
which the defendants placed on their new bottle containing the ink 

_ which they had before that interview sold in the bottle in evidence 
as sree 7 and which they then labelled “ indelible black 
aA in ” 

“ieee, © was; they abandoned that label for their insoluble draw- 
- ing ink and ad my label, “ water-proof drawing ink,” for the 
ame kind of ink put up in their new bottles, contrary ts the 

_ promise: cog Keuffel made to me in that interview, such as shown 


¢ . As I understand vour last answer, what you mean to con- 
lis, that after the interview the ink in evidence as Exhibit 
with its bottle, label, and ascerthing pertaining to it, was 
Op and was not sold or heard of after that time. 

» the best of my knowledge. 


e * ‘ vag 
e “ : >" 
2h ms i 2 ie 

: is a 
« ie So ii 
oe bal ¥ Gr pS 
. a 
os... 
ee 
w 2 * 
H 
‘ 


Se ee ee 
aC ee gee fe 


ee ee LPs ease ‘." 8 & 

a ae eee Bf is oF. 

BO SP ee is ee 
ies : Bo a ig “< 


WILLIAM D. KEUFFEL RT AL. 10 


83 68 Q. And then, after that time, the defendants had only 
two liquid black drawing inks instead of three? 
A. Such was the fact, to the best of iny kriowledge. 
69 Q. Well, about how long after that did they again put a third 
ink upon the market? 
A. About nine months, as well as I can determine; say about 
October, 1884. 
70 Q. When this new or third ink appeared how was that bottled 
and labeled? $e 
A. Exactly like Exhibit 4—that is, the ink. 


Adjourned to October 27th, 1886, 11 a. m. 
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New: Yorxk, Oct. 27, 1886—11 a. m. 


Present: Thos. J. Keigharn, Esq., counsel for complainants. 


Direct examination of the witness, CoHaRLes M. Hiaarns, re- 
sumed by Mr. KergHarn: 


71Q. The label on this bottle, Exhibit No. 4, containing the sen- 
tence “ water-proof drawing ink,” is the infringement complained 
of in this case, is it not? 

A. It is. 

72 Q. Now, as I understand your testimony, this infringement by 
the defendants did not commence until about nine months after 
your interview with Mr. Keuffel, in which you objected to the 
imitation of your bottles, and that would make the time of the 
present infringement to commence about the end of the year 1884. 
Am I correct ? 

A. Yes; such are the facts, as far as I know. 

73 Q. Then the present infringement makes the second attempt 
on the part of the defendants, according to your testimony, to imi- 
tate your style of supplying your ink to the trade. Am I cor- 

rect ? 
34 A. Yes; in the first instance they imitated my bottle; in 
the second they-copied my label. 

74 Q. Do you know whether or not the defendants issued regu- 
larly or at certain periods catalogues of the goods they offered for 
sale to the trade? } 

A. Yes; they do. Every two years they issue new or revised cata- 
logues. 

rT: Q. Do you or not know whether your inks have been quoted 
in any of these catalogues as for sale by the defendants? 

A. Yes; the defendants, in common with other dealers, have sold 
my inks, and they appear quoted in the defendants’ catalogues. 

76 Q. Can you tell the years in which they have been quoted ? 

A. Yes; in their catalogues for 1883 my inks are so quoted. 

77 Q. Do the defendants issue a catalogue every year? 

A. Not that I know of, but only every two years. 

78 Q. Have they issued a catalogue for the year 1885 ? 

A. They have. 

79 Q. -Did they issue a catalogue for the year 1881? 
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A. They did. 

80 Q. Is your ink quoted in that catalogue for 1881 ? 

A. It is not. My ink had not become extensively known or used 
at that time. 

81 Q. Please look at the paper I show you and say what it is. 

A. It is page 193 of Keutfel & Esser’s catalogue of 1883. 

| 82 Q. That is the page whereon your ink is quoted, is it not? 
35 A. It is; on the last line, reading “No. 1169, Higgins’ 
liquid ink, general or water-proof.” 


Page 193 of book above referred to offered in evidence and marked 
“ Complainants’ Exhibit No. 8, Oct. 27, 1886, J. J. S.” 


83 Q. Please look at the page I now point out to you and say 
what that is. 

A. It is page 193 of the defendants’ catalogue of 1885. 

84 Q. Is your ink quoted on that page ? 

A. It is not in any way referred to. 

85 Q. Have you examined the book with the purpose to discover 
whether your ink is quoted in any way. in that book ; and, if so, 
what is the result of that examination ? 

A. I have examined the book and have not found any reference 
to my ink therein. 


Page 193 of catalogue of 1885 offered in evidence and is marked 
“ Complainants’ Exhibit No. 9, Oct. 28, 1886, J. J. 8.” 


’ 86 Q. Look at the bottle which I now show you and state what 
it is. : 

A. That is the bottle in which my “American drawing ink” is 
ut up, of the water-proof quality, under the label “ water-proof 
rawing ink.” 

87 Q. Was that the bottle you were using at the time the defend- 
ants issued the catalogue from which Complainants’ Exhibit No. 9 
is taken ? : 

_ A. It is. 
 _ Bottle offered in evidence and is marked “ Complainants’ Exhibit 
No. 10, Oct. 27, 1886, J. J. S.” 


Y  $8Q. Asall in the bill of complaint, you granted to 
386 ae of Charles M. Higgins & Co. a license giving them 
: * ci ‘did. 


exclusive right to use the label in question, did you not? 
: , When was that license granted and for what time? 
was gr nted for the full term of the partnership, which was 
. Who compose the firm of Charles M. Higgins & Co.? 
3 and Jobn Gianella, of Brooklyn, New York, the com- 
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any assignment of any claim and causes of action which you had 
— be defendants to the complainants in this action Y 

A. I did. | 

93 Q. Have you gut that assignment? And, if you have, please 
produce it. 

A. I have, and I now produce the same. 


Paper handed witness by complainants’ counsel. 


94 Q. Is that vour signature on that paper and did you deliver it 
to the firm of Charles M. Higgins & Co. ? 


A. It is my signature, and I delivered it to them. 


Paper offered in evidence and marked “ Complainants’ Exhibit 
No. 11, Oct. 27, 1886, J. J. S.” 


95 Q. Please state briefly what you have done as an individual, 
and also what your firm has done, to bring your inks before the ink 
trade—to the notice of those who use that article and the public 

generally. 7 
37 A. Immediately after perfecting the ink and getting it 

ready for the market 1 made an arrangement with a whole- 
sale dealer in this city, in the trade of drawing ink and artists’ ma- 
terials—G. S. Woolman, of 116 Fulton street—to become sole agent 
for its introduction and sale, to advertise it, canvass it, and intro- 
duce it extensively in the trade, which he did. It has been adver- 
tised extensively in papers of tle trades interested, in the catalogues 
of dealers, and by the distribution of circulars and samples. 

96 Q. Please state at what time you began to extensively adver- 
tise your ink by the means you have described. 

A. About the end of the year 1583 or the early part of 1884 this 
advertising was extensively begun. | 

97.Q. Has that arrangement which you mado with Mr. Woolman 
been kept up by you and your firm down to the present time ? 

A. It has. | 

98 Q. And he has continued the methods you have described of 
advertisiug your ink to the present time? 

A. He has. 

99 Q. Have you and your firm expended any money in the con- 
struction of machinery and apparatus for the manufacture of your 
ink; and, if so, has the expenditure been large or otherwise? 

A. Before the copartnership I spent a great deal of time and 
money in the perfection of processes, apparatus, and machinery 
and in the construction and erection of the same for the manufacture 
of the said inks. Since the copartnership the firm has spent con- 
siderable money—several thousand dollars—in the erection and 
equipment of a new factory and its contents, including stock, ma- 
chinery, and fixtures. | 


Adjourned to Nov. 1, 1886, at 3 p. m. 
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New York, Nov. 8, 1886—11 A. In. 


Met pursuant to adjournment. 
Present : Thos. J. Keigharn, Esq., counsel for complainants ; Louis 
C. Raegener, Esq., counsel for defendants. 


The cross-examination of the witness, CHARLES M. Hiaarns, 
‘by Mr. RAEGENER : 


100 X Q. Please look at Complainants’ Exhibit No. 10 and mark 
thereon with the letter “A” that part which you consider your regis- 
tered label, if you can do so. 

A. I have marked it. 

101 X Q. Please look at Complainants’ Exhibit No. 3, being Com- 
missioner of Patents’ certificate, and point out the resemblances and 
differences between the label there dicta and the label marked A 
on Exhibit No. 10. 

A. They differ in the size and the style of letter and in the border 
line. The essential portion of the label is the same in both. 

102 X Q. You have not any patent upon the method of making 
water-proof drawing ink or the product? 


Objected to as immaterial and irrelevant and not in the nature of 
cross-examination. 


A. I have not. 

103 X Q. Before you made water-proof drawing ink there was no 
such ink in the market, was there? 

A. There was no liquid India or carbon ink that had the water- 
proof quality, tomy knowledge 

104 X q. Is it possible to describe in language the ink re- 

39 ~_— ferred to in the eum. uestion and answer first made by you by 
. any plainer or more descriptive language than that of “ water- 
_ proof drawing ink?” 
-. _A. Yes; it is possible to describe it well by other phrases and 

__ titles, but none so good in’ wo opinion or to my liking so well as 

roof p Sse ink,” the title which I have given it. 

Q. What do the words “ water-proof drawing ink” mean ? 


7 : to as immaterial and irrelevant and as calling for the 
_ opinion of the witness. 
__ A. They mean exactly what they say. 
106 X Q The defendants in this suit even now occasionally buy 
: Lar it “ water-proof drawing ink,” do they not? 

“& a } believe they do; so Iam informed by my agent. 
107 XQ. You do not pais that the defendants have sold your 
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Objected to as irrelevant and immaterial so far as the question 
calls for a comparison of the bottles, and also that the bottles and 
labels are in evidence and speak for themselves. 


A. Defendants’ bottle is of about the same capacity as mine, the 

same height, and almost the same shape of breast and size of neck. 

In front elevation, in a cut or engraving, the bottles would 

40 appear almost identical, the only difference being that de- 

fendants’ bottle would appear a little the wider, due to its oval 
shape. 

Each bottle contains the label “ water-proof drawing ink,” but in 
different typography. On defendants’ bottle is a neck label with the 
words “ Keuffel & Esser.” On the neck of my bottle is the label 
“water-proof drawing ink.” In my bottle there is a quill in the 
cork, and defendants’ bottle appears to be without it. 

109 X Q. You have testified that when you called the attention of 
the defendants to the way they put up their ink, as shown in Ex- - 
hibit No. 7, claiming that the style of the bottle with the quill in 
the same resembles your bottle, as shown in Exhibit No. 10, that the 
defendants abandoned this style of putting up their ink ? 

A. Yes, as regards that special style of bottle and the quill. 

110 X Q. Please look at Complainants’ Exhibit No. 5 and state 
whether or not this is a label now used by the defendants and 
whether or not you claim it to be a_yiolation of your registered 
“ water-proof drawing ink ” label. 

A. Yes; this label is now used by the défendants, but it is no vio- 
lation of my rights, and I make no objection to its use by them. 

111 X Q. Who prints your labels ? 

A. G. H. Buek, formerly Buek & Lindner, of Centte and Walker 
streets, New York ; also Thad. B. Mead, 98-Duane street, and another 
named Kellogg ; I forget his address. 

112 X Q. Who printed your labels in October, 1883 ? 

A. Mead. 

113 X Q. Whendid you sell your first bottle of water-proof draw- 

ing ink with the Jabel on here in suit ? 
41 A. I cannot tell exactly ; in the latter part of 1883 or the 
early part of 1884; most probably the latter. 

114 XQ. What did you do toward publishing your label and 
what do you consider publication of the same? | 


Objected to as calling for the opinion of the witness and as call- 
ing for a conclusion of law so far as it calls for what he considers a 
publication. 


A. I used it upon my goods and consider that a publication. I 
also sent out acircular to the trade informing them of the label and 
of its use and registration and my exclusive right to it and warning. 
them not to infringe it. 

115 X Q. When did you send out the circular? 

A. About the Ist of March, 1884. 3 : 

116 X Q. When, therefore, was the earliest date when you pub- 
lished the label here in suit? me 
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tA. I should say that the date of its earliest publication was some 
time between the date of registration and the date of the warning 
circular of March Ist, 1884. Its appearance or publication in the 
Official Gazette of the Patent Office of November 20th, 1883, was its 
earliest publication. 

117 X Q. Did you at any time deliver to the Commissioner of 
Patents two or more copies of your label; if so, when ? 

A. I did, when the labels were deposited for registration, on or 
about October 27th, 1883. 

118 X Q. Have you inserted in the several copies of your label 
here in suit the words “ Entered according to act of Congress in the 
year 1883, by Charles M. Higgins, in the office of the Librarian of 
Congress,” or the words “ Copyright, 1883, by Charles M. Higgins,” 
or, in fact, any other notice than the one in Complainants’ Exhibit 
No. 10, to wit: “ Registered 3693, 1883 ”? 


42 Objected to as immaterial and irrelevant. 


A. I have not printed the words first referred to, as the same 
would be inadmissible under the present law for registering labels, 
which forbids their registration in the office of the Fission of Con- 
gress under the old copyright act, but according to the amended 
copyright act, known as the label act of 1874, which requires their 
registration in the United States Patent Office under the jurisdic- 
tion of the Coinmissioner of Patents. I therefore printed a notice 
on each label in these words: “ Registered 3693, 1883,” considering 
that that was ample notice to the public under the new law and 
being such as was generally used on labels registered under that 
act. 


Redirect examination by Mr. KeraHarn: 
Adjourned to Nov. 10tlr, 1886, at 2 p. in. 


New York, Nov. 10th, 1886—2 p. m. 


Met pursuant to adjournment. 
Present: Thos. J. Keigharn, Esq., counsel for complainants; Louis 
C. Raegener, Esq., counsel for defendauts. | 
_ Defendants admit that at the time testified to by the complainant, 
Charles M. Higgins, he forwarded to the Patent Office six copies of 
i _ the label shown on Complainants’ Exhibit No. 3, and paid 
| 43 the fee of six dollars, and that the said copies were so depos- 
> jted, and the Commissioner of Patents thereupon issued to 
the said Higgins the certificate, Exhibit No. 3, and that all said acts 
ere done on an application signed and presented by the said Hig- 


examination of Caaries M. Hiaarns by Mr. Keia- 


. 1 -¢ . By the 104 Q. you were asked if it was possible tu 
ythe ink you manufactured by any plainer or more descrip- 


| the words “ water-proof drawing ink,” and by your 
: ‘itis possible to describe it well by other titles 


| 
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and phrases. Please explain what meaning you intend toconvey =~ 
by that answer. ve ee 

A. I meant to say that there are several words and phrases which 
will —e the same sense or meaning as well as those that I have 
adopted, but that what I have adopted suited my taste, fancy, and 
judgment the best, and I therefore adopted them in preference to 
several others that occurred to me at the time I made the selec- 
tion. 

120 R. D. Q. Please state what words you have reference to in the 
last answer, omitting entirely from your answer any reference to 
phrases. 

A. The several words which are referred to as being as good and 
descriptive as the word “ water-proof” are “ washable,” “ insoluble,” 
and “indelible,” and to these might be added the words “ fixed ” 
and “ fast” in the sense in which they are used in reference to fixed 
or fast dyes or colors which do not run or wash out. 

121 R. D.Q. Do I understand you to say that at the time you 
coinposed your label “ water-proof drawing ink” you considered all 
or nearly all of the words which you refer to with the view of com- 

posing a label out of one of them ? 
44 A. I did; I considered particularly the words “ washable,” 
“ insoluble,” and “ indelible.” 

122 R. D. Q. Is it or not also a fact that in composing your label 
you refrained from using at least one or more of the words referred 
to in your last answer because you had reason to believe that such 
word had been already used for a similar purpose by some other 
person or persons? And,if such is the fact, you can state by whom 
you understood the word referred to had been so used. 

A. Yes. I excluded the word “ indelible ” because that term had 
been nsed by other parties to express exactly the same quality which 
I wished to express by the terms “ washable” and “ water-proof.” 
The defendants, Keuffel & Esser, used the word “indelible” on an — 
aniline black drawing ink, and many years previous to that and up 
to the present time Winsor & Newton, extensive manufacturers of 
London, had made a brown drawing ink having a similar quality, 
which they labeled “ indelible brown ink.” In making my original 
selection I was first most partial to the word “ washable,” but finally 
concluded that the word “ water-proof” was preferable for our pur- 


se. 
123 R. D. Q. In your answer to the X Q. 104-and in one or two 
of your answers on the redirect examination you havg used the word 
“phrase.” Please have the kindness to state what meaning you 
intended to attach to that word in your answers to which I have 
referred you. 4 
A. By the word “ phrase” in that relation I mean the combina- 
tion or collocation of words forming a complete label, name, or title, 
such as “ water-proof drawing ink,” “ washable drawing ink,” “in- ~ 
soluble drawing ink,” “ indelible drawing ink,” and so on, such ~ 
— title forming, as I understand it, the essential partofa 
124 R. D.Q. In your direct examination you testified that the 
4—290 : wa . = ‘ 
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CHARLES M. HIGGINS ET AL. VS. 


label “ water-proof drawing ink ” was printed conspicuously 
45 upon the paper wrapper in which your ink is packed and 
sent out to the trade and also on the boxes in which quanti- 
ties of the said bottles areencased. Look at the paper which I now 
hand you and state what that is. 
A. That is the protecting paper wrapper in which we wrap the 
“water-proof drawing ink” and on which the label in question is 
printed and to which I referred in said former answer. 


Paper offered in evidence and marked Complainants’ Exhibit 
Wrapper, Nov. 10, 1886, J. J. S. 


125 R. D. Q. Look at the piece of wood which I show you and 
state what that is. 

A. That is the end of one of the wooden boxes in which the ink 
is shipped, with the label printed on it as we use it for the “ water- 
proof drawing ink.” 


. Piece offered in evidence and marked Complainants’ Exhibit Box, 
Nov. 10, 1886, J. J. 8S. 
Recross-examination waived. 
CHAS. M. HIGGINS. 


Subseribed and sworn to before me this 13th day of November, 


1886. 
JOSEPH J. SULLIVAN, 
[seaL.] Notary Public, Kings and N. Y. Cos., Acting as 
Special Examiner under Consent of Parties. 


46 New York, Nov. 1, 1886—3 p. m. 


Met pursuant to adjournment. 
Present : Thos. J. Keigharn, Esq., counsel for complainants. 


Joun E. Gavin, a witnéss produced on the part of the complain- 


ants, being first duly sworn, in answer {o interrogatories propounded 
by Mr. KeicHaen said: 


1 Q. What is your name, age, residence, and occupation ? 
A. John E. Gavin; age, 20; residence, 132 E. 66th street, New 
York ; occupation, clerk. 
 2Q. During all of the year 1884 where were you einployed ? 
Sat In the office of Charles M. Higgins, 5 Beekman street, New 
York. 
8 Q. Do you know Mr. William D. Keuffel, one of the defendants 
in this action ? 
_ A, I have seen him one or more times. . 
. . 4Q Do remember to ever have seen Mr. Keuffel in Mr. 
: ins No. 5 Beekman street ? 


6 Q Can you state about when this was? 
_ A. To the best of my recollection it was early in 1884. 
_How many times have you seen him in that office? 
}my knowledge but once. — 


ee 
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_ place between him and Mr. Higgins ? 
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7 Q. On that occasion did he, to your knowledge, have any con- 
Maria _— Mr. Higgins? 
A. He did. 


8 Q. Can you state the substancé of the conversation which took 


A. I believe I can. | 
47 9 Q. Please state fully the substance of what Mr. Higgins 
said to Mr. Keuffel and what Mr. Keuffel said to Mr. Higgins. 

A. Mr. Higgins desired Mr. Keuffel’s firm to discontinue the use 
of a bottle of a certain design, which they were then using to put u 
their drawing inks for the market and which Mr. Higgins consid- 
ered to be an infringement of his rights to the said style of bottle. 
To the best of my recollection Mr. Keuffel conceded Mr. Higgins’ 
right to said style of bottle and verbally agreed for his firm to 
change the style of bottle which they were then using in imitation 
of Mr. Higgins’. 

10 Q. Do you or not recollect whether or not at that interview 
Mr. Higgins stated to Mr. Keuffel that he, Higgins, was entitled to 
the exclusive use of the label “ water-proof drawing ink” and cau- 
tioned Mr. Keuffel against using those words on the new bottles 
which he was intending to get up? 

A. To the best of my recollection he did. 

11 Q. Please state, if you can, briefly, what occurred between them 
in reference to this label. . 

A. After they had discussed and settled on the bottle question 
Mr. Higgins called Mr. Keuffel’s attertion to his exclusive right to 
the use of the word “ water proof” in connection with drawing inks. 
Mr. Keuffel seemed to be about leaving then; and in.u general way 
acknowledged Mr. Higgins’ right to the words, saying, in effect, 
“ Certainly, certainly; that’s all right.” 

12 Q. Well, before Mr. Keuffel departed was there any under- 
standing between him and Mr. Higgins that he should write Mr. 
Higgins a letter embodying the promises that he had made or that 

they should be expressed in some other form in writing? 
48 A. I believe there was. 
13 Q. Can you state what was said with reference to that? 

A. Mr. Higgins desired to have what they had verbally agreed 
upon expressed in a written agreement of some kind, and Mr. 
Keuffel, to my idea, wished to evade committing himself upon that 


oint, but in a general way acquiesced. 
. Cox JOHN E. GAVIN. 


Subscribed and sworn to before me this 13th day of November, 
1886. 


[x s.] JOSEPH J. SULLIVAN, 
Notary Public, Kings and New York Counties, Acting 
as Special Examiner under Consent of Parties. 


Cross-examination waived. 
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CHARLES M. HIGGINS ET AL. VS. 


Georce S. Wootmax, a witness produced on the part of the com- 
plainants, being first duly sworn, in answer to interrogatories pro- 
pounded by Mr. KIgGHARN says: 


1 Q. What is your name, residence, and occupation 7 

A. George 5. waa ; aged 40 ; residence, Orange, New Jersey ; 
occupation, merchant. 

2Q. Are vou the agent having the exclusive right to sell the 
complainants’ drawing inks? 

A. Iam. 

3 Q. What mercantile occupation are you engaged in ? 

A. Of selling drawing instruments, materials, and optical 

goods. 
49 4Q. Are you not also engaged in the sale of drawing inks ? 
A. Lam; that is a part of the drawing-material trade. 

5 Q. How long have you been engaged in the sale of drawing 
inks? 

A. For twenty-three years—sixteen years in New York, the bal- 
ance in Philadelphia as clerk and merchant. 

6 Q. How long have. you been in business in New York on your 
own account ? 

A. Ten years and ten months. 

7Q. During all those 23 years you have been engaged in the 
drawing-ink trade have you bo familiar with the various drawing 
inks that have been offered for sale during that period ? 

A. I have. 

8 Q. Please state briefly the manner in which you became familiar 
with such articles during the period referred to. 

A. By buying and selling the same. Originally stick “ India 
ink ” was used entirely. A prepared liquid “ fadie ink,” made by 
Winsor & Newton, of London, was afterwards »rought upon the 
market. Subsequent to that liquid inks under the name of “ indeli- 
ble” were offered for sale.by Keuffel & Esser, and later the “ water- 
294 *and “general drawing ink” of Mr. Higgins were placed on 
saie. 

9 Q. Now, testifying from your experience in the drawing-ink 
trade and from your familiarity with the names of the various 
drawing inks offered for sale during your connection with that 
trade, please state whether or not, to your knowledge, the word 
“ water-proof” has ever been applied to a drawing ink prior to its 
application by Mr. Higgins. 

A. It was not. 
50 10 Q. Testifying from the same knowledge, please state 
pe whether or not the sentence “ water-proof drawing ink” has 
tg been used as a label prior to its use by the complainant Charles 
| ns. 


1Q. Testifying from your knowledge of the drawing-ink trade, 
was the first person to put on the market a liquid India or car- 
ak having the quality of being insoluble or proof to water 
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ater 


drawing ink” has been examined and allowed. 
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A. I was; an ink made by Charles M. Higgins. 
12 Q. Please state when your arrangements to act as agent for. 
the sale of complainants’ inks commenced. 

A. In the summer of 1880. ~ 

13 Q. From the time of your arrangement with the complain- 
ants to sell their inks down to the present time what methods have 
you employed to advertise the complainants’ inks and to bring them 
to the attention of the public generally ? 

A. By sending circulars to every draughtsman whose name I 
could obtain from that time to this, by having it placed and de- 
scribed in every mathematical catalogue that was issued by James 
W. Queen & Co. or myself since 1883, and by advertising in various 
trade papers. 

14 Q. Please state in what business the firm of James W. Queen 
& Co. are engaged, and where. 

A. Dealers in drawing instruments and materials of all kinds, 
surveying instruments, optical instruments, philosophical instru- 
ments for schools and colleges, in Philadelphia, and also a few 
years in New York, where they had a branch store. I act as their 
sole agent in New York city. 

15 Q. Referring to the period covered by your agency for the com- 
plainants’ inks, please state whether or not the advertising which 
you carried on during that time was more exteusive at one period 

of it than another. | 
51 A. Certainly it was. I have constantly increased the ad- 
vertising of it. 

16 Q. Towards the end of the year 1883 or the beginning of the 
year 1884, did you adopt any new method of advertising to that 
previously used ? 

A. At that time I had it placed in. the catalogues I have referred 
to, in addition to the other advertising by circulars. 


Cross-examination waived. 


G. 8. WOOLMAN. 


Sworn tu before me this 17th day of November, 1886. 
JOSEPH J. SULLIVAN, 
Notary Public, Kings and New York Counties, Acting as 
Special Examiner under Consent of the Parties. 


Complainants give notice that their prima facie case is closed. 


Exarsit No. 2. 


DEPARTMENT OF THE INTERIOR, 
U. 8S. Patent OFFIce, 
Wasurneton, D. C., Nov. 1, 1882, 


Charles M. Higgins, 5 Beekman St., N. Y. city. ) 3 
Str: Your application for registration of label for “water-proof — 4 
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CHARLES M. HIGGINS ET AL. VS. 


The certificate of registration will be issued and forwarded to you 
as soon as practicable in due order of business. 
Very respectfully, BENJ. BUTTERWORTH, 
| Commissioner of Patents. 


52 Exursit No. 3. 
No. 36983. 


Unirep States OF AMERICA, PatTeNT OFFICE. 


To wit: Be it remembered that on the twenty-seventh day of Oc- 
tober, anno Domini 1883, Charles M. Higgins, of Brooklyn, New 
York, depusited in this office fur registration a label of which the 
following is the title: 

“ Water-proof drawing ink,” the right whereof he claims, as the 
sole proprietor, in conformity with the law of the United States en- 
titled “An act to amend the law relating to patents, trade-marks, 
and copyrights,” approved June 18th, 1874. 

In testimony whereof I have caused the seal of the Commissioner 
of Patents to be hereunto affixed this twentieth day of November, 
_ 1883, and of the Independence of the United States the one hundred 

and eighth. Given under my hand at Washington, D. C. 

Phe foregoing is a copy of the record, and attached hereto is a 
copy of said label. : 

(Signed) BENJ. BUTTERWORTH, 
Commissioner of Patents. 


(Copy of Label.) 


WATERPROOF DRAWING INK 


(Here follow photo-lithographs marked pp. 53, 54, 55, and 56, _ 
a inclusive.) 


Exureir No. 6. 


lise 


Si ae Te ae Take a 


| “* Exhibit Wrapper.” 


COMPLAINANTS’ LABELS. 
Exhibit No. 1. 


WATERPROOF DEAWING INK. 3 
Registered, 100s 


90e8. : 
G. S$ WOOLMAN Acct, 116 Fulton St. N.Y 3 


WATERPROOF. 


Higgins’ American India Inks. 


(neGISTEREOD Wo. 2477. 1001.) 
{This package contains one half-ounce b-ttle of 


Waterproof Drawing Ink. © 


(ngersreato wo. sees. 1909.) 

NOTE.-—-We also make General Drawing Ink (red label), which is best for India ink tints a 
and washes, for tracings, for Patent Office and photo drawings, and all fine line work. The 
Waterproof Drawing Ink (white lable) is insoluble when dry, and is best for working drawings < 
which have to stand handling, moisture, or color washes. Select the kind which best suits yous 


work. 
CHAS. M. HIGGINS & CO., MANnuracruRncas, 
NEW YORK AND BROOKLYN. 


« Exhibit Box.’ 


HIGGHNS 
AMERICAN INDIA INK. 


BRegwrered 2077. 184. 


Waterproof Prating Iub 


REGISTERED 9693. 1883. 
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Infringing Label from Exhibit No. 4. 
(See also filed Exhibit). 
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Exhibit No. 5. 
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a: 3 “ “ « Blue 

1168. “ “ “ « Green . 
1164. « “ “ « Scarlet . 
1165. “ “ « Carmine 


1167. Bet of 1 bottle each of the above ¢ Inks, in neat wooden box « 2 


No. 1168. 


1168. Liquid Photo-drawing Ink, deep black . or 
1169. Higgin's Liquid Ink: General or Waterproof 
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WILLIAM D. KEUFFEL ET AL. 


Exuisit No. 11. 


( Assignment.) 


In consideration of one dollar to me in hand paid by the firm of 
Charles M. Higgins & Co. I hereby sell, assign, transfer, and set over 
unto the said Chas. M. Higgins & Co. all my right, title, and inter- 
est in and to all claims and causes of action which I may now have 
or be entitled to against the firm of Keuffel & Esser and the indi- 
viduals composing the said firm of Keuffel & Esser by reason of the 
infringement or unlawful use by that firm of my label, entitled 
“water-proof drawing ink,” registered in the United States Patent 
Office, November 20th, 1883, No. 3693. 

Dated New York, February 11, 1886. 

[SEAL. ] CHARLES M. HIGGINS. 


574 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Saturday, the twelfth day of March, in the year of 
our Lord one thousand eight hundred and eighty-seven. 
Present: The Honorable Hoyt H. Wheeler, judge. 


v8. 
Wittram D. Keurret and Hermann Esser. 


CHarRLes M. Hiaains and JoHN GIANELLA ie Equity. Feb. 


Term, 1887. 


The above cause coming on this day for final hearing upon plead- 
ings and proofs, Mr. Edward W. Cady is heard in beha!f of com- 
plainants. Mr. Louis C. Raegener is heard in behalf of defendants. 


C. A. V. 
58 United States Circuit Court, Southern District of New York. 


CuHaRLes M. Hiaarns ef al. 
v8. In Equity. April Term, 1887. 
WitiraM D. Keurret et al. 


This bill is brought upon a copyright of a label registered in the 
Patent Office by the orator Higgins October 27th, 1883, numbered 
3693, act of June 18th, 1874, Suppl. Rev. Stat., 40; 18 Stat. 78. The 
title by which the label is registered is “ water-proof drawing ink.” 
The label itself consists of the same words in one line, in an oblong 
formed of double lines. The alleged pyrily ny consists of the 
words “ water-proof black drawing ink” in three lines in a similar 
oblong, with a medallion at each end of the lines of words within 
the oblong. No notice of a copyright by inscription on the labels is 
given otherwise than by the word and figures “ Registered, 3693, 

1883,” printed on their face. The effect of thisactofCon- ~ 
59 gress is understood to be to require the registration of labels - 7 
in the Patent Office in place of their deposit in the office of — ~ 
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the Librarian of Congress tocopyright them. Marsh vs. Warren, 18 
> Blatchf., 263. No remedy for infringement is given by that act, but 

~ — the form of the notice, without which no action could be maintained, 
~ is 80 varied that it may be by the word “ copyright,” with the year —_ 

> inwhich and the person by whom the copyright was taken out in- 
| _ Btead of a statement ofan entry in the office of the Jibrarian as before 
was required. This would enable a notice of a copyright by regis- 
». tration to be given without the making of a false statement as to 
-- entry and make the statutes harmonious. The notice in one or the 
* _ other of the forms was as much requisite to the maintaining of an 
© action as before, and as much when the copyright was by registra- re 
tion in the Patent Office as when it was by deposit in the office of 
- the librarian. If the word registered was the equivalent of 
©’ the word copyright for this purpose the notice would lack 
‘the name of the party by whom the copyright was 
60 taken out. The name is expressly required to the no- 
ea tice by this act, as it has always been required in such notices 
| of copyright—act of May 31st, 1790, Rev. Stat., sec. 4692—and the 
word copyright has a peculiar significance in such a notice. It car- bn 
ies the meaning of what bas been done in a manner that the word 
egi: alone doesnot. The former word signifies that the per- 


oh 


son whose name is appended had the right to copy, while the latter : 
does not tell what had been registered nor where. The exact form i 


f the notice is prescribed by law, and no equivalent is provided 
© nor sny room for an equivalent left. If that specific notice is 
-given, the right of action otherwise conferred is withheld. All ss 


1eq 


3 ° 
| slaims are well founded, as they may be, they do not appear to vary 
| the rights of the orators as owners of this copyright. He has uo 
‘patent for k, and the manufacture and sale of that appears to i 
i free to all. This device was not registered as a trade- 
i if the orators have any rights to it as such, growing out 
, they are not in any manner. involved here now. Trade- 
, 100 U. 8., 82. only right now involved is the ex- 


$8 Fight to copy, and no right of action upon that appears to 

Pee ra ions make it unnecessary to consider any ques- 

|@ decree dismissing the bill of complaint, with 
2 HOYT H. WHEELER. 
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62 (Endorsed:) Circuit court of the United States for the 
southern district of New York. Charles M, Higgins e al. vs. 
William D. Keuffel e¢ a’. Decision, Wheeler, J. 
(File-mark :) U.S. cireuit court. Filed Apr. 19, 1887. Timothy 
Griffith, clerk. 


63 At a stated term of the circuit court of the United States of 
America for the southern district of New York, held at the 
United States court-rooms, in the. city of New York, on the 29th 
day of April, A. D. one thousand eight hundred and eighty-seven. 
Present: Hon. Hoyt H. Wheeler, judge. 


CHARLES M. Hicains and JoHn GIANELLA 
against 
Witii1aM D. Keurret and Hermann Esser. 


This cause having come regularly on for argument on complain- 
ants’ pleadings and proofs and defendants’ answer on the 12th day 
of March, 1887, in the presence of Edward Cady, Bog. of counsel for 
complainants, and Louis C. Raegener, Esq., of counsel for defendants, 
and, after hearing said counsel for complainants and defendants, 

a decision having been rendered and filed by his honor 
64 Judge Wheeler in favor of defendantsand in favor of dis- 

missing said vill with costs, and thereafter the costs of de- 
fendants having been duly taxed -at fifty-five dollars and twenty- 
seven cents— 

Now, on motion of Goepel & Raegener, solicitors for said defend- 
ants, it is ordered that complainants’ bill be, and the same hereby 
is, dismissed ; and it is further ordered and adjudged that the de- 
fendants recover of complainants the said: costs of fifty-five dollars 
and twenty-seven cents, and that they have execution therefor. 

(Signed) HOYT H. WHEELER. 


(Endorsed :) U.S. circuit court, southern district of N.Y, Charles 
M. Higgins & ——Gianella vs. William D. Keuffel & Hermann Esser. 
Final decree. Goepel & Raegener, solicitors for defendants. 

(File-mark :) U. 8. cireuit court. Filed May 14, 1887. Timothy 
Griffith, clerk. 


65 Circuit Court of the — — Southern District of New 
. ork. } 


Cuar_es M. Hiaotns and Jonn GIANELLA, Complain- 
ants and Appellants, 
v8. 


WituaM D. Kevurret and Herman Esser, Defendants 
and Appellees. 


To the honorable the Supreme Court of the United States: 

The appeal of Charles M. Higgins and John Gianella, the above- “s 
named complainants and appellants, res ully showeth— mi 
That on the 12th day of June, 1886, the above-named complain- 


In Equity. | 
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CHARLES M. HIGGINS ET AL. VS. 


* ants and appellants filed their bill of complaint in the circuit court 
> of the United States for the southern district of New York against 
the above-named defendants and appellees to enjoin and restrain i 
the said defendants and appellees from infringing a label 
66 consisting of the words water-proof drawing ink, for which 
a certificate of registration was duly issued to tle said Charles 
M. Higgins, one of the complainants and appellants aforesaid, by 
the Commissioner of Patents on the 20th day of November, 1883, 
> and numbered 3693, and which was duly assigned, on or about May 
Ast, 1885, to the complainants and ap Nantes in this action, and also 
ie. praying for an account of profits and assessments of damages aris- ; 
ay a said infringement. 
= at a subpoena issued out of said circuit court was duly served 
on the said defendants and appellees. 

That the said defendants and appellecs filed their answer to the 
| said bill of complaint, to which the complainants and appellants 
_ filed a general replication. 

» Whereupon such proceedings were had in the cause that on the 
| 14th day of May, 1887, a final decree was made and entered in said 
>» circuit court, wherein it was adjudged and decreed that the said 
Bee bill of complaint be dismissed with costs; which said 
- 67 judgment and decree is, as the complainants and appellants 
ae are advised, erroneous and ought to be reversed. 
— ~ Wherefore these appellants appeal from the whole of said decree 
_ of said circuit court to the Supreme Court of the United States and | 
respectfully pray that the decree of the said circuit court and the A 
il, answer, pleadings, depositions, evidence, exhibits, and proceed- 
igs in the said cause may be sent to the Supreme Court of the 
ted States without delay, and that the said Supreme Court will 
pceed to hear the said catise anew, and that the said decree of the 
feuit court and every part thereof may be reversed or such other 

seree made as to the said Supreme Court shall seem just. ‘ 

_- (8’g’d) CHARLES M. HIGGINS, 

* JOHN GIANELLA, 

eon By their solicitor, EDWARD W. CADY. 

_ (g'd) EDWARD W. CADY, | 
te Solicitor and of Counsel for Complainants esl 
(ee and Appellants. 

_* (Endorsed :) U.S. circuit court, southern district of New 

- York. Charles M. Higgins & al. vs. William D. Keuffel & al. 

: eal, Edward W. Cady, solicitor for pl’ffs & appellants, 7 Beek- 

| man St, New York. Due service of a copy of the within appeal is 
Meteby admitted. May 19,1887. (S’g’d) Goepel & Raegener, sol’rs 
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WILLIAM D. KEUFFEL ET AL. 


69 Circuit Court of the United States of America for the South- 
ern District of New York, in the Second Circuit. 


CHARLES mT ng ry a GIANELLA, 
Complainants and Appellants, 
ud Bond for Damages and 
WicuraM D. Keurrert and Herman Esser, Costs. 
Defendants and Appellee. 


Know all men by these presents that we, George S. Woo!man and 
Robert M. Curtiss, are held and firmly bound unto the above-named 
defendants in the sum of two hundred and fifty dollars, to be paid 
to the said defendants; for the payment of which, well and truly to 
be made, we bind ourselves and each of us, our and each of our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated the eighteenth day of May, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas the above-named complainants have prosecuted this ac- 
tion to the Supreme Court of the United States to reverse the decision 
rendered in the above-entitled suit by the judge of the circuit court 
of the United States for the southern district of New York : 

Now, therefore, the condition of this obligation is such that if the 
above-named appellants shall prosecute said appeal to effect and 
answer all damages and costs if said appellants fail to make their 
appeal good, then this obligation shall be void ; otherwise the same 
shall be and remain in full force and virtue. 


(S’g’d) GEORGE 8S. WOOLMAN. 
(S’g’d) ROBERT M. CURTISS. 
Sealed and delivered and taken and acknowledged this 18th day 
of May, 1887, before me— 
[ NOTARIAL SEAL. ] GEO. M. BROOKS, 
Notary Public, N. Y. Co. 
70 [Endorsed :] Vol.—, page —. U. S. circuit court. Charles 


M. Higgins and John Gianella, complainants and appellants, 
vs. William D. Keuffel & Herman Esser, defendants and appellees. 
Bond for costs on appeal. Edward W. Cady, Temple Court, N. Y. 
city, proctor. Approved as to form and sufficiency. (S’g’d) Addison 
Brown. Filed this — day of ——,18—. U.S. circuit court. Filed 
May 19, 1887. Timothy Griffith, clerk. : 


UnitTep States OF AMERICA, } ae 
Southern District of New York, j ~° 


GrorceE S. Wootmay, of No. 116 Fulton St., N. Y. city, and Roperr 
M. Curtiss, of 101 Fulton St., N. Y. city, each separately and for 
himself, being duly sworn, deposes and says that he is worth the 
sum of five hundred dollars over and above all his just debts and 
_. liabilities. 

(S’g’d) GEORGE 8S. WOOLMAN. 
(S’g’d) ROBERT 8. CURTISS. 


CHARLES M. HIGGINS ET AL. VS. 


= ‘Sworn to this 18th day of May, A. D. 1887, before me— 


(S’g’d) GEO. M. BROOKS, 
[ NOTARIAL SEAL. ] Notary Public, N. Y. Co. 


71 | By the Hon. Addison Brown, one of the judges of the circuit 
court of the United States for the southern district of New 
York. 


Unirep States oF AMERICA, esp 
Southern District of New York, 


To William D. Keuffel & Herman Esser and each of them, Greet- 
ing : 

~ Whereas from the whole of the decree lately. made by the circuit - 

“court of the United States for the southern district of New York, in 
a certain cause wherein Charles M. Higgins and John Gianella were 
~ eonmplainants and William D. Keuffel and Herman Esser were de- 

- fendants, the said complainants have appealed to the Supreme Court 
of the United States and have given good and sufficient security to 
-- prosecute their said 25200 to effect and answer all damages and 
- costs, therefore you are hereby cited and admonished to be and appear 

= before the Supreme Court of the United States, at the city of 
72 Washington, on the second Monday of October next, pur- 
Vp suant to said aoe. to show cause why the decree so ap- 
_ pealed from as aforesaid should not be corrected and reversed and 
wey justice should not be done to the parties in that behalf. 
_ Witness the Hon. Addison Brown, judge of the said circuit court, 
‘at the city of New York, on this 19th day of May, 1887. 


_ Bigned) ADDISON BROWN. 


Endorsed :) U.8. circuit court, southern district of New York. 
| . Higgins & John Gianella vs. William D. Keuffel & Her- 
Citatior oh ang Edward W. Cady, solicitor for ap- 
man St., New York. Due service of a copy of the 
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on is hereby admitted. May 19, 1887. (S’g’d) Goepel 
solicitors for William Keuffel & Herman Esser. 


rt of the United States for the Southern District 
, of New York. 


aa ws and Joun Granetia 
PI bt and Herman Esser. 
1A the foregoing may constitute the record 
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WILLIAM D. KEUFFEL ET AL. 


United States by the clerk of this court ‘on the appeal to said Su- 


preme Court. 
New York Sept. 17, 1887. | 
(S’g’d) EDWARD W. CADY. 
—— Sol’r. 
(S’g’d) GOEPEL & RAEGENER, — 


- Def’ts’ Sol’rs. 


(Endorsed :) U. S.C. C.,S. D. N. Y. Higgins vs. Keuffel & al. 
Stipulation as to record. U.S. circuit court. - Filed —— —, 1887. 
Timothy Griffith, clerk. 
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74 Unirep States oF AMERICA, wi: 
Southern District of New York, . 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to seventy-three, inclusive, contain a true and complete tran- 
script of the record and proceedings had in_said court in the case of 
Charles M. Higgins and John Gianella against William D. Keuffel 
_ Herman Esser as the same remain of record and on file in said 
office. 

In testimony whereof I have caused the seal of the said court to 

be hereunto affixed, at the city of New 

Seal of U.S. Circuit Court, York, in the southern district of New 
South. Dist. New York. York, in the second circuit, this seven- 
teenth day of September, in the year 

of our Lord one thousand eight hundred and eighty-seven, and of 
the Independence of the said United States the one hundred and 


twelfth. 
TIMOTHY GRIFFITH, Clerk. 
Endorsed on cover: S. New York C.C. U. 8S. No. 290. Charles 


M. Higgins and John Gianella, appellants,vs. William D. Keuffel 
and Herman Esser. Filed October 31, 1887. 
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OF THE. UNITED STATES. 
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against . Fe 
WILLIAM D. KEUFFEL and HERMAN, ESSER. 


Appeal from the Circuit Court of the United States for tt 
Southern District of New York. ; ae ne 
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Supreme Court of the United States, 


OCTOBER TERM. No. 290. 


CuarRLES M. Hiceins and JoHNn 
GIANELLA 


against 


Witiram D. KEUFFEL and HER- 
MAN ESSER. 


Appeal from the Circuit Court of the 
United States for the Southern Dis- 
trict of New York. 


BRIEF FOR APPELLANTS 


This is a proceeding by appeal to review a decree 
of the Circuit Court of the United States for the 
Southern District of New York, dismissing a Bill in 
Equity, with costs, after hearing had, on pleadings, 
proofs and answer. 


STATEMENT OF THE CASE. 


Suit was brought by the appellants for an injunc- 
tion to restrain the appellees from the use of a 
registered copyright label and for accounting and 
profits and damages. 

The label was originated by Charles M. Higgins, 
of Brooklyn, New York, and was registered by him 
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under the United States Label Act of 1874 (Supp. 
R. 8., Vol. 1., p. 40), a certificate of such registra- 
tion having been issued to him on November 20, 
1883, Number 3,693 (Exhibit No. 3, p. 30), and all 

rights thereuuder have been assigned to the firm of 

Charles M. Higgins & Co., the appellants herein 

(Exhibit No. 11, p. 31). 

It consists of an original combination of descrip- 
tive words, ‘‘ Water-proof Drawing Ink’’, and was 
first used on bottles of liquid carbon or India ink, 
invented by Charles M. Higgins. This ink is in- 
soluble, indelible, and proof against the action of 
= water when dried on paper, pp. 49-51, pp. 28, 29; 
Fe pp. 19-23, pp. 10-13; pp. 24-27, pp. 18-15. 

(See p. 6 to 8 inclusive; also pp. 24, p. 13 to the 
end of pp. 26, p. 15.) 

The label bore the words, ‘* Registered 3693, 
1883.”’ 

Higgins expended time, effort and money to per- 
fect his inks, and he used. thought, 3election and 
judgment in composing his label, and his ink has 
become extensively known and sold, and has se- 
cured a large trade and reputation (pp. 19-22, pp. 
10-12; (Answer 18), p. 13; p. 37, p. 21; pp. 43-45, 
pp. 24, 25. 

. The defendants first imitated the characteristic 
shape of bottle used by complainant without 
attempting to copy their label (pp. 27-29 inclusive, 
pp. 15, 16; answer 61, p. 31, p. 18 Exhibit No. 7). 
-They used on these counterfeit bottles labels entitled 
- “Indelible Drawing Ink’’, meaning by the word 
spite _ *Indelible” the same quality (water-resisting) as 

indicated on Higgins’ label by the word ‘“ Water- 

root —. No. 7). On remonstrance from 
ggins, the iene ne gave up that shape of bottle 
7; 18; | t No. 6, p. 30). Higgins also cau- 

| hea lendants at this time to avoid using his 
ate: waa Drawing Ink” on their new 
ey agreed to respect that label and 


i (pp. 47, 48). 


7 eee . 


The defendants admitted at the trial that they 
had sold ink, bottled and labeled as Exhibit No. 4, 
which embodies the infringement complained of. 
(pp. 27, pp. 15 and 54). : 

Defendants’ answer was a general denial, and a 
plea that defendants’ label was unlike the label of 
complainants, and that the complainants’ label was 
not matter for registration as a label, because the 
label is descriptive, and describes the quality and 
attributes of the ink. 

The Court below decided that the words Regis- 
tered 3693, 1883, were not sufficient notice that the 
label was registered. 


SPECIFICATIONS OF ERRORS RELIED 
UPON. 


The appellant specifies the following errors in the 
decree : 

ist. It was error for the Court-to hold in the 
decree that the complainants’ bill should be dis- 
missed. 

2d. It was error for the Court to refuse to hold 
that the complainants’ in the Court below were 
entitled to an injunction and an-accounting. 


3d. It was error for the Court below to hold that 
the notice of the fact that the label had been regis- 
tered was defective. 

4th. It was error for the Court below to hold that 
the complainants’ label was not protected by the 
law of copyright. 

5th. It was error for the Court below to hold that 
no right of action exists to maintain an exclusive 
right to copy the label on part of the complainants. 


: Sb ge te . 
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Labels for articles of merchandise 
are protected by the copyright law. 


This is distinctly provided for by statute. 
Act of June 18, 1874, Supp. R. §., Vol. 
1, page 40, Sees. 3, 4, and 5. 


In those sections it is provided that no prints 
or labels designed or to be used for any other articles 
of manufacture than pictures or works of art, shall 
be entered under the copyright law, but it provides 
that they may be registered in the Patent Office. 
And the act provides that the Commissioner of 
Patents is charged with the supervision or control of 
the registry of such prints or labels, in conformity 
with the regulations provided by law as to copy- 
right prints. 

Even under the Act of 1870 it was held that a 
label was a subject of copyright. 

Blackwell vs. Armisted, 3 Hughes, 163. 


article may form s valid label. 


It does in this case, because there is an exercise 
of ingenuity, taste, judgment and selection in the 
construction of the name. 

It isas much a maiter of literary composition as 
it w ould be if it were a book. The length of the 
“composition does not affect the question. 

Held; that a book might be printed on only one 

__ sheet and be protected by the statute. 
Sneegieg vs. Stone, 2 Paine, 382. 


So a blank form may be protected. 
Brightley os. Littleton, 37 F. R., 1038. 


So a chart showing a diagram representing a sys- 
tem for taking measurements for garments may be 
protected. 

Drury vs. Ewing, 1 Bond, p. 540. 


And so may this brief but vivid and apposite de- 
scription of the character and merits of the com- 
modity sold by the complainants. 


Itt. 


Slight difference between label re- 
gsistered and label used, not material. 


The label now used on complainants’ goods (Ex- 
fm hibit No. 1, &.) is a little different in size and style 
of typography from that deposited for registration 
(see Exhibit No. 3), but these differences are mere 
typographical changes, such as may exist in two or 
more editions of a copyrighted work, and do not 
affect the essentials of the copyright, which are 
verbal construction or combination, and not typo- 


graphical form. 
Iv. 
> The label in this case was duly 
- marked. 


It was on the alleged absence of notice on the 
label that complainant was defeated. 
Section 4962 of the Revised Statutes, relating to 
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copyrights for works of art, directs specifically how 
they are to be marked with the notice of copyright, 
such as: ‘‘Entered according to Act of Congress, 
in the year , by A. B., in the office of the 
Librarian of Congress, at Washington,’’ or as 
** Copyright 18., by A. B.’’ Now, in the provisions 
relating to labels (Act June 18, 1874, Supp. R. S8., 
Secs. 3, 4, 5, Vol. 1 p. 40), there are no direc- 
tions as to how labels registered in the Patent Office 
are to be marked with the notice of registry or 
copyright. It would not do to mark them as 
directed in Sec. 4962, as this relates to copyrights 
for works of art, and to things which are registered 
with the Librarian of Congress (See Complainants’ 
Record, p. 39). As the law gave no direction as to 
this, it has been assumed that any proper marking, 
which gave notice of the fact that the label was 
copyrighted and of the date of registry, was suffi- 
cient. The complainants marked their label (Ex- 
hibit 1) published in the Official Gazette, U. 8. 
Patent Office, as follows: ‘‘ Registered 3693-—1883,”’ 
giving the number and the year of registry. Be- 
sides this, it is proved that defendants had ample 
notice of the copyright (p. 27). 

There was no method of indicating registry, 
directed by law, because the Commissioner of 
Patents had established yo regulations on that sub- 


ject. 


Vv. 


Law of registration duly complied 
with. 


The law was fully complied with in the applica- 
tion for, and the issue of the certificate of registra- 
tion. ‘The section of the R. 8., 4959, directing the 

deposit with the Librarian of Congress within ten 
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days after publication, of two copies of the copy- 
righted article, does not apply to labels, but to 
works of art, and all that is necesssary for valid 
label registration is to deposit the labels with the 
Commissioner of Patents at the outset, ang the 
title to the copyright in the label is perfected when 
said certificate of registration is issued by the Com- 
missioner of Patents, and when the registrant sub- 
sequently published or uses the registered labels on 


his goods. 


VI. 


The judgment below should be re- 
versed for the reasons assigned. 


CHAS. B. ALEXANDER, 
Solicitor and of Counsel for the Appellant 


| OOTOBBRR TERM, 1890. . 
, No. 290. 

CHARLES M. HIGGINS ann JOHN GIANELLA, 

Appellants, 
v8. 
WILLIAM D. KEUFFEL anp HERMAN ESSER. 
BRIEF FOR APPELLANTS. 
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SUPREME GOURT OF THE UNITED STATES. 


CuHarRLes M. Hiaeins and JOHN 
GIANELLA, 

Appellants, 

No. 290. 
Vs. , October Term 
| 1890. 

Wituiam D. Kevurret and HERMAN 
EssER, 

Appellees. 


Statement of the Case. 


This is an appeal from the Circuit Court of the 
United States for the Southern District of New York, 
by Charles M. Higgins and John Gianella, who were 
complainants below, and against whom the said Court 
entered a decree in equity dismissing the bill of 
complaint they brought against William D. Keuffel and 
Herman Esser, appellees, who were defendants below. 
The bill was brought against the appellees for an 
injunction to restrain them from using appellants’ 
registered label, “‘ Waterproof Drawing Ink,” and to re- 
cover from them damages and profits for their infringe- 
ment upon this registered label. 

The bill contains the usual and necessary averments 
and prayer; an answer was filed by appellees setting 
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up defenses which will be referred to presently ; and a 
replication was filed. 

Proofs were taken on benalf of appellants in support 
of the averments contained in the bill, but no proofs 
were taken on behalf of appellees. 

The facts established by the proofs of appellants and 
covered by the averments in the bill are as follows : 

Charles M. Higgins, one of the appellants, invented 
and was the first to produce, put upon the market and 
sell a liquid drawing ink having the quality of being 
insoluble and waterproof when dried (Record, pp. 10, 
11, 13, 14 and 29). 

He composed and adopted the phrase or collocation 
of words ‘*‘ Waterproof Drawing Ink ” as a name or title 
for a label for this ink and was the first to apply the 
term *‘ waterproof” to an ink and to combine, adopt 
and use the words “ Waterproof Drawing Ink ” for an 
ink (Record pp. 12, 14 and 28). 

He entered and registered this name or title “‘ Water- 
proof Drawing Ink” for a label, in the United States 
Patent Office, October 27th, 1883, under the provisions 
of the Act of Congress of June 18th, 1874 (Supplement 
Rev. Stat., 40; 18 Stat., 78); and the Commissioner of 
Patertts issued to him a“certificate of registration there- 
for, dated November 20th, 1883, and numbered 3693 
(Record pp. 12, 13 and 30). 

He entered and registered in the United States 
Patent Office this name or title for a label, and the 
certificate of registration therefor was issued to him 
before the label was used or published (Record, p. 13). 

About May Ist, 1885, he granted to the firm of 
Charles M. Higgins & Co., composed of the appellants, 
the exclusive right and license to use this registered 
label for the term of five years from that date; and 
about February 11th, 1886, he assigned to this firm all 
claims and causes of action against the appellees for 
infringement upon this registered label (Record, pp. 
10, 20 and 31). 
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Since the registration of this label the appellants 
have extensively sold their waterproof drawing ink 
under and by this registered label throughout the 
United States. This label has been affixed to each 
bottle of the ink ; it has also been printed in a conspicu- 
ous place on each wrapper containing a bottle of the 
ink, and it has also been printed in a prominent piace 
on each wooden box in which the wrapped bottles of 
the ink have been packed for the trade. The appel- 
lant’s waterproof drawing ink has thus become widely 
and favorably known throughout the United States 
under and by this registered label (Record, p. 13). 

This registered label as used by the appellants in 
each instance has had printed thereon the notice 
“ Registered 3693, 1883,” because this form of notice 
was generally used on labels registered under the Act 
of June 18th, 1874, and believed to Be the correct and 
proper form. The appellants did not print on this 
registered label the notice “ Entered according to Act 
of Congress in the year 1883 by Charles M. Higgins in 
the office of the Librarian of Congress at Washington,” 
or the notice “ Copyright, 1883, by Charles M. Hig- 
gins,” because they thought neither of these two forms 
of notice could be applied to or used in connection with 
a label registered in the United States Patent Office 
under the Act of Congress of June 18th, 1874 (Record, 
p. 24 and opposite p. 30). 

The appellees first imitated the shape of the bottles 
in which the waterproof drawing ink of the appellants 
was sold, and used labels on these bottles, each con- 
taining the words “Indelible Drawing Ink.” Appel- 
lants remonstrated against this imitation of the shape 
of their bottle by the appellees, whereupon the appel- 
lees changed the shape of their bottle, but at the same 
time abandoned their label “Indelible Drawing Ink,” 
and deliberately used the appellants’ registered label, 
“Waterproof Drawing Ink,” for the purpose of obtain- 
ing the advantage and benefit of the excellent reputa- 
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tion established by appellants for their ink under and 
by this registered label (Record, pp. 15, 16, 17, 18, 19, 
26 and 30). 

The appellees having taken no proofs, relied upon 
their answer, which sets up defenses as follows: 


1. Registration of the label ‘ Waterproof Drawing 
Ink ” is void and of no effect in law, because the 
label is descriptive and describes the quality and 
attributes of the ink. 

2. Registration of the words ‘“‘ Waterproof Drawing 
Ink” as a label is void and of no effect in law, 
because these words are not proper subject matter 
for registration in the Patent Office as a label and 
cannot lawfully form and be a good and valid label. 

3. Non-infringement. 

Record, pp. 7 and 8. 


In addition to these defenses, the appellees, at the 
hearing of the case in the Court below, presented de- 
fenses not set up in their answer, as follows: 


1. Right of action cannot be maintained because the 
registered label was used by appellants without 
the notice “ Entered according to Act of Congress 
in the year 1883 by Charles M. Higgins in the 
office of the Librarian of Congress” or the notice 
“ Copyright 1883 by Charles M. Higgins.” 

_ 2. Congress never intended to have the Copyright 
- _~+ law applied to labels. 

3. Congress has not the power to enact any law 

authorizing the copyrighting of labels. 


Decree and Opinion of Court Below. 


The case was heard in the Court below upon the 
pleadings and the proofs taken on behalf of the ap- 
pellants, and a decree in the usual form was entered by 


the Court below against the appellants dismissing the 
bill of complaint with costs (Record, p. 33); and in 
support of the decree an opinion was filed as follows 
(Record, p. 31, and 30 Federal Rep., 627) : 


WHEELER, J.: 


This bill is brought upon a copyright of a label reg- 
istered in the Patent Office by the orator Higgins, 
October 27, 1883, numbered 3693. Act of June 18, 
1874 (Sup. Rev. St., 40; 18 St., 78). The title by 
which the label is registered is “‘ Waterproof Drawing 
Ink.” The label itself consists of the same words, in 
one line, in an oblong formed of double lines. The 
alleged infringement consists of the words “‘ Waterproof 
Black Drawing Ink,” in three lines, in a similar oblong, 
with a medallion at each end of the lines of words 
within the oblong. No notice of #-copynight by in- 
scription on the labels is given otherwise than by the 
word and figures “ Registered, 3693, 1883,” printed 
on their face. ‘The effect of this Act of 
Congress is understood to be to require’ the 
registration of labels in the Patent Office, in 
place of their deposit in the office of the 
Librarian of Congress, to copyright them (Marsh vs. 
Warren, 14 Blatchf., 263). No remedy for infringe- 
ment is given by that act; but the form of the notice, 
without which no action could be maintained, is so 
varied that it may be by the word “copyright,” with 
the year in which, and the person by whom, the copy- 
right was taken out, instead of a statement of an entry 
in the office of the Librarian, as before was required. 
This would enable a notice of a copyright by registra- 
tion to be given without the making of a false state- 
ment as to entry, and make the statutes harmonious. 
The notice, in one or the other of the forms, was as 
much requisite to the maintaining of an action as be- 
fore, and as much when the copyright was by registra- 
tion in the: Patent Office as’ when it was by deposit in 


the office of the Librarian. If the word “ registered ” 
was the equivalent of the word ‘ copyright,” for this 
purpose, the notice would lack the name of the party 
by whom the copyright was taken ont. The name is ex- 
pressly required to the notice by this act, as it has 
always been required in such notices of copyright (Act 
May 31, 1790; Rev. St., Sec. 4962). And the word 
“copyright” has a peculiar significance in such 
a notice. It carries the meaning of what has 
been done in a manner that the word “ registered ” 
alone does not. The former word signifies that the 
person whose name is appended had the right to copy, 
while the latter does not tell what had been registered 
nor where. ‘The exact form of the notice is prescribed 
by law, and no equivalent is provided for nor any room 
for an equivalent left. If that specific notice is not 
given the right of action otherwise conferred is with- 
held. All the requirements of law on which the right 
of action rests must be complied with or the suit cannot 
be maintained (Wheaton vs. Peters, 8 Pet., 591). This 
notice is so defective that the publication of the label 
with no other was the same in effect as the publication 
without any would have been. Such a publication is 
practically an abandonment of the copyright. The 
orators claim that Higgins was an inventor or discoverer 
of waterproof ink for which he composed this label, and 
that to some extent the label indicated that ink to 
which it was applied was his. If these claims are well 
founded, as they may be, they do not appear to vary 
the rights of the orators as owners of this copyright. 
He has no patent for the ink, and the manufacture and 
sale of that appears to be open and free to all. This 
device was not registered as a trade-mark; and if the 
orators have any rights to it as such growing out of iis 
use they are not in any manner involved here now 
(Trade-mark Cases, 100 U. 8., 82). The only right now 
involved is the exclusive right to copy, and no right of 
action upon that appears to remain. 
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These considerations make it unnecessary to consider 
any question ot infringement. 

Let there be a decree dismissing the bill of complaint 
with costs. 


Assignment of Errors. 


I. The Court below erred in the following findings of 
‘aw contained in the opinion of the Court: 

First. That the notice, “ Registered, 3693, 1883,” 
printed on the face of the registered label of appellants, 
is a defective notice, and the publication of this label 
with no other notice was the same, in effect, as a pub- 
lication without any notice and is practically an aban- 
donment of the copyright. 

SeconD. That the appellants, having published their 
registered label without any notice printed thereon 
other than the word and figures “ Registered 3693, 
1883,” cannot maintain their action against the appel- 
lees for the infringement of said registered label. 

Turrp. That the appellants, having published their 
registered label with the notice “ Registered 3693, 1883,” 
printed on the face thereof, cannot maintain their action 
against the appellees for the infringement of said regis- 
tered label because of the omission from the notice of 
the name of the party by whom the label was regis- 
tered. 

Fourtu. That the word “ registered” as used by the 
appellants in the notice printed upon the face of their 
registered label is not an equivalent of the word 
“ Copyright ” for the purpose of such notice. 

Firru. That a specitic form of notice is required to 
be given on a label registered in the United States 
Patent Office under the Act of Congress of June 18, 
1874. 

Sixtu. That the appellants cannot maintain their ac- 
tion against the appellees for the infringement of the 
registered label, because the appellants published this 
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label without any notice printed thereon in either of 
the following forms: ‘“‘ Copyright 1883 by Charles M. 
Higgins,” or, “ Entered according to Act of Congress 
in the year 1883 by Charles M. Higgins in the office 
of the Librarian of Congress at Washington,” or, “‘ En- 
tered according to Act of Congress in the year 1883 by 
Charles M. Higgins in the Patent Office at Washing- 
ton.” 

SEVENTH. That the appellants have no right of action 
against the appellees for the infringement of their reg- 
istered label. 


Il. The Court below erred in dismissing the bill be- 
cause the appellants had the right to maintain their 
action against the appellees for the infringement of 
their registered label. 


III. The Court erred in entering a decree against the 
appellants dismissing their bill. 


ARGUMENT. 
I. 


The appellants having published and used 
their registered label with the notice, 
“Registered 3693, 1883,” printed on the 
face thereof, can they maintain an action 
for the infringement of this label? 


This is the principal and most important question 
arising on this appeal. ‘To properly consider this ques- 
tion it is necessary to critically examine the Act of 
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Congress of June 18, 1874 (Supplement Rev. Stat., 40 ; 
18 Stat. At Large, 78). 
The first section of this act is as follows: 


“ No person shall maintain an action for the in- 
fringement of his copyright, unless he shall give 
notice thereof by inserting in the several copies of 
every edition published, on the title page or the 
page immediately following, if it be a book ; or, if.a 
map, chart, musical composition, print, cut, en- 
graving, photograph, painting, drawing, chromo, 
statue, statuary, or model or design intended to 
be perfected and completed as a work of the fine 
arts, by inscribing upon some visible portion there- 
of, or of the substance on which the same shall be 
mounted, the following words, viz. : | 

‘* Entered according to Act of Congress in the year 

, by A. B., in the Office of the Librarian of 
Congress, at Washington ;” or, at his option the word 
“ Copyright,” together with the year the copyright 
was entered, and the name of the party by whom tt 
was taken out ; thus: “ Copyright, 18—, by A. B.” 


It will be observed that this first section of the act 
prescribed several distinct and specific requisites to 
enable the owner of a copyright to maintain an action ° 
for the infringment thereof, to wit : 

1. It prescribes a specific form of notice in these 
words : 


(a) “ Entered according to the Act of Congress, in 
the year , by A. B., in the office of the Libra- 
rian of Congress, at Washington ;”’ or, 


(b) “Copyright, 18 , by A. B.” 


2. It prescribes a particular place where either of 
these two forms of notice shall be inserted in a copy- 
righted book, viz: 
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(a) On the title page of the book ; or, 
(b) On the page immediately following the title page 
of the book. 


3. It prescribes a particular place where either of 
these two forms of notice shall be inscribed on a copy- 
righted map, chart, musical composition, print, cut, 
engraving, photograph, painting, drawing, chromo, 
statue, statuary or model or design intended to be per- 
fected and completed as a work of the fine arts, viz : 


(a) On some visible portion thereof ; or, 
(6) On some visible portion of the substance on 
which the same shall be mounted. 


Is a label registered in the Patent Office under the 
provisions of this Act of June 18, 1874, included within 
the terms of this first section of the act? The only 
words in this section which could be applied to a label 
are the words “print,” “cut” and “engraving.” If a 
label registered in the Patent Office under this act is 
included within the terms of this section of the act 
under the words “ print,” “ cut” and “ engraving,” then 
it is clear the appellants cannot maintain the action 
against the appeltees for the infringement of their 
registered label, because the appellants published and 
used their label without either of the precise forms of 
notice prescribed by this section of the act. 

It is contended, however, on behalf of appellants 
that a label registered in the Patent Office under the 
provisions of this act is not within the terms of the first 
section of the act, and, therefore, they can maintain the 
action for the infringement of their registered label not- 
withstanding the fact it was published and used by 
them without either of the precise forms of notice pre- 
scribed by the first section of the act. 

Labels registered in the Patent Office under this act 
are expressly excluded from the terms of the first sec- 
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tion of the act by the language of the third section of 
the act which reads as follows : 


“In the construction of this act the words ‘ en- 
graving, ‘cut’ and ‘print’ shall be applied only 
to pictorial illustrations or works connected with 
the fine arts. 

‘“ And no prints or labels designed to be used for 
any other article of manufacture shall be entered 
under the copyright law, but may be registered in 
the Patent Office. And the Commissioner of 
Patents is hereby charged with the supervision 
and control of the entry or registry of such prints 
or labels in conformity with the regulations pro- 
vided by law as to copyright of prints, except that 
there shall be paid for recording the title of any 
print or label not a trade-mark, six dollars, which 
shall cover the expense of furnishing a copy of the 
record under the seal of the Commissioner of 
Patents to the party entering the same.” 


There are three important provisions in the third sec- 
tion of the act to be carefully considered, viz. : 


I. It provides that this act shall be construed so that 
the words “engraving,” “cut” and “print” shall be 
applied only to pictorial illustrations or works con- 
nected with the fine arts. As these words are to be 
applied only to pictorial illustrations or works con- 
nected with the fine arts, they cannot be applied to 
labels designed to be used for any article of manufac- 
ture and registered in the Patent Office. Therefore the 
third section of the act, by providing that the words 
“ engraving,” “ cut” and “ print ” shall be applied only 
to pictorial illustrations or works connected with the 
fine arts, takes out of the first section of this act labels 
registered in the Patent Office, and, consequently, it is 
not necessary to inscribe on such labels either of the 
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precise forms of notice prescribed by the first section 
of this act. 


IJ. It next provides that no prints or labels designed 
to be used for any article of manufacture shall be en- 
tered under the copyright law, but may be registered 
in the Patent Office. What is the meaning of this lan- 
guage ? It certainly does not mean that such prints or 
labels shall not have the same protection as copyrights, 
or that such prints or labels are not within the copyright 
law. The language is, such prints or labels shall not be 
entered under the copyright law ; that is to say, they 
shall not be entered where other copyrights are en- 
tered, viz., in the office of the Librarian of Congress 
but that they may be registered in the Patent Office. 
The effect of this language is merely to change the 
place of entering or registering such prints or labels and 
not to change the character of the property or affect the 
rights of the parties registering the prints or labels. 
Indeed, it may be fairly said that the third section of 
the act classifies copyrights by placing books, pictorial 
illustrations and works connected with the fine arts in 
one class and prints and labels designed to be used for 
articles of manufacture in another class, and provides 
for the entry and registration of the copyrights of the 
second class in the Patent Office, while the copyrights 
of the first class are entered in the office of the Libra- 
rian of Congress under the old law. 


III. It next provides that the entry or registry in 
the Patent Office of prints or labels designed to be used 
for any article of manufacture shall be under the super- 
vision and control of the Commissioner of Patents in 
conformity with the regulations provided by law as to 
copyright of prints. It is to be particularly noted that 
it is the entry or registry which is to be under the 
supervision and control of the Commissioner of Patents, 
and that it is the entry or reyistry which is to be in con- 
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formity with the regulations provided by law as to 
copyright of prints. 


There is not a sentence or any language in this Act 
of June 18, 1874, which can be fairly construed so as to 
include within the terms of the first section of the 
act prints or labels registered in the Vatent Office. 
But, on the contrary, both the letter and spirit of the 
first section of the act invite the conclusion that its 
provisions are to apply only to such copyrights as are 
entered in the office of the Librarian of Congress. 
One of the forms of notice prescribed by the first sec- 
tion of the act contains the statement that the copy- 
right is entered in the office of the Librarian of Congress. 
It is fair to assume that the third section of the act 
provides that the words “ engraving,” “‘ cut” and “ print” 
shall be applied only to pictorial illustrations or works 
connected with the fine arts, so as to purposely exclude 
from the provisions of the first section of the act all 
prints and labels registered in the Patent Office, because 
both the letter and spirit of the first section of the 
act indicate that its provisions shall apply only to 
copyrights entered in the office of the Librarian of 
Congress. 

The first section of the act is of a penal character. 
It imposes the penalty of taking away from the owner 
of a copyright the right to maintain an action for an 
infringement thereof where the copyright has been . 
published without either of the precise forms of notice 
prescribed by the first section of the act. There- 
fore, it should be construed strictly. How is it 
possible to construe it strictly and at the same 
time include within its terms labels registered 
in the Patent Office? It provides that the copyright 
shall be marked with either of the precise forms of 
notice prescribed therein; or, in other words, the 
owner of a copyright may exercise an option and use 
either of these prescribed forms of notice. Conse- 
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quently, if the appellants had inscribed upon some 
visible portion of their registered label the notice, 
“ Entered according to the Act of Congress in the year 
1883, by Charles M. Higgins, in the office of the 
Librarian of Congress at Washington,” the notice would 
have been in the form prescribed by the first section of 
the act; but this notice, in such case, would have been 
inconsistent ; it would have been misleading, and it 
would have been untrue. Yet, if their registered label 
is within the terms of the first section of the act they 
would have had the right to have used the notice in this 
form. ‘To give this section a broad and liberal con- 
struction, for the purpose of having its provisions apply 
to labels registered in the Patent Office, would result 
in great injustice to the appellants by depriving them 
of property which has been made very valuable by the 
expenditure of « large amount of money. Indeed, it 
would result in great injustice to many parties who 
have registered labels in the Patent Office and published 
them with a notice similar to that used by the appel- 
lants. Previous to the decision of the Court below it 
was the general custom to mark registered labels with 
a notice similar to that used by the appellants, because 
it was the general opinion that the form of notice pre- 
scribed by the first section of the act could not lawfully 
or properly be applied to a label registered in the 
Patent Office. 

The form of notice “‘ Registered, 3693, 1883,” used by 
the appellants on their registered label is a moré appro- 
priate and much better form of notice for a registered 
label than either of tiie forms prescribed by the first 
section of the act, because it states the number of the 
registration of the label and the year in which it was 
registered, and as the registration of labels in the Pat- 
ent Office is published each week in the “ Official 
Gazette ” of the Patent Office, full information concern- 
ing the registration can be readily and easily obtained. 
There is this important difference between a registered 
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label and other copyrights : The registration of labels 
in the Patent Office is published each week in the 
“Official Gazette” in the Patent Office so that the 
public may have notice thereof, but the entry of copy- 
rights in the office of the Librarian of Congress is not 
published, and the only notice the public can have 
thereof is the notice required to be marked thereon 
under the provisions of the first section of the act. 


The appellees, before they began to use or infringe 
upon the registered label of the appellants, were per- 


sonally notified of the registration of the label of the 


appellants and cautioned not to infringe upon said 
label, so that the appellees were not only notified by 
the notice printed upon the labels, but were personally 
notified of the registration of this label before they 


began to use it (Record, pp. 17, 27 arid 30). 


II. 


Are the words “Waterproof Drawing 
Ink” proper subject matter for registra- 


_ tion asa label under the copyright law. 


This question arises upon the issue framed by the 
pleadings and was fully discussed in the argument of 
the case in the Court below, but was not considered by 
the Court below, because the decree was entered dis- 
missing the bill onthe sole ground that the appellants 
could not maintain the action by reason of having pub- 
lished the label without the form of notice prescribed. 
by the First Section of the Act of June 18, 1874. 

Before considering this question it is proper to in- 
quire what is a label. A very clear and excellent 
definition of a label is given in Commissioner Butter- 
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worth’s opinion in 4x parte Moodie as follows (Official 
Gazette, Vol. 28, page 1272): 


“ The distinctive feature of a label is that it is 
descriptive. It tells one the contents of the pack- 
age to which it is affixed. It is composed of words 
in ordinary use, used with their ordinary: signifi- 
cance. It is such a placard as might be written by 
any one who had such goods to sell, irrespective 
of their origin. The protection afforded by the 
statute is similar to that of a copyright. It covers 
the arrangement and dress of the subject matter, 
not the subject matter itself. Anybody else may 
take the same ideas and dress them up in another 
way and protect that arrangement by copyright or 
registration.” 


A label must be descriptive. The purpose for which 
it is intended to be used indicates that it must Mave 
this quality. Its very name also indicates that it must 
be descriptive. In this respect it differs from a trade- 
mark which must not be descriptive of the article to 
which it is applied. 

The essential feature of a label is its verbal com- 
position or phraseology. ‘This verbal composition 
or phraseology involves literary construction and 
judgment. A descriptive name or title for a label 
may be composed and selected with considerable liter- 
ary judgment and taste, so as to be of great value by 
commanding attention, attracting custom, inducing con- 
fidence and establishing a reputation for the article to 
which the label is applied. When, therefore, a manu- 
facturer composes a name for his goods by selecting 
out of the language a combination of properly descrip- 
tive words signifying the nature or quality of his goods 
in preference to a number of other similar words that 
might be selected for the same purpose, he thus exer- 
cises verbal or literary choice, taste or judgment and 
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when the selected combination of purely descriptive 
words is new, forming a new trade name or title for his 
goods and which gives his goods character and distine- 
tion, he can with propriety and justice claim protec- 
tion under the copyright law for the label bearing the 
selected combination of descriptive words, for it is the 
essential purpose of the copyright law to protect new 
verbal combinations involving more or less literary 
judgment or taste. 

A single descriptive word is not proper subject mat- 
ter for registration as a label under the copy- 
right law. It must be a label composed of a 
selected combination of descriptive words forming a 
complete phrase, name or title giving a distinct idea of 
the nature or quality of the article for which the label 
is designed to be used. | 

The name and address of the manufacturer is not 
proper subject matter for registration as a label under 
the copyright law. The adoption and use of the name 
and address of the manufacturer involves no choice or 
selection of words and involves no exercise of any literary 
taste or judgment and involves no composition or com- 
bination of words. In such case the name and address 
constitute words of a fixed, unalterable and unavoidable 
character. It would be analogous to the adoption and 
use of a fanciful, arbitrary or symbolic word which can- 
not constitute a valid registered label.. The name of 
the manufacturer, as likewise -a fanciful, arbitrary or 
symbolic word, constitutes a valid trade-mark deriving 
adequate protection under the common law, and is not 
proper subject matter for registration as a label and is 
not entitled to protection under the copyright law. 

A label being descriptive of the article for which it 
is designed to be used cannot be a valid trade-mark 
and receives no protection whatever at common law. 
It is protected only by the copyright law. ~ 

The quality and quantity of literary composition 
are not necessary elements to constitute a label 
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which may be registered under the copyright law. 
It is obvious that a label cannot exhibit the amount of 
literary composition and taste which is exhibited by a 
book or poem, and it is not expected todo so. A com- 
poser of a label, like an author of a book, cannot use any 
more composition than is demanded by his subject. 
Literary novelty and merit may exist in a few words as 
well as in a book. Many men have become famous by 
a mere phrase. A label, by reason of its character, 
permits of the selection of only a few words. The 
combination and selection of a few words to form or 
compose a phrase may exhibit the highest kind of lit- 
erary taste and skill. L[llustrations of how literary taste 
and judgment may be exercised in the combination and 
selection ot words to compose a title for a label, may 
be referred to as follows: A manufacturer of a double- 
face carpet might select any one of a number of com- 
binations of words to properly describe the character 
of this carpet, as for instance, ‘‘ Reversible Carpet,” 
** Double-Pile Carpet,” “‘ Two-sided Carpet,” ‘‘ Duplex 
Carpet,” “Turnable Carpet” or “ Double-face Car- 
pet.” Anda manufacturer of a non-decaying paste 
might select any one of a number of combinations of 
words to properly describe the character of the paste, 
as for instance, ‘“‘ Permanent Paste,” ‘‘ Enduring Paste,” 
“Undecaying Paste,” ‘“Non-decaving Paste.” “ Anti- 
septic Paste,” “ Non-offensive Paste” or “ Imperish- 
able Paste.” 

If the combined words composing the title of a label 
are the only words which can be selected and combined 
to describe the article for which the label is designed to 
be used, then, of course, no exclusive right can be ob- 
tained under the copyright law for such a label, as, for 
instance, if the combined words, “double face carpet ” 
were the only words in the language describing a car- 
pet of this’character, then this combination of words 
would not be within the — of the copyright 
law. 
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Where, however, there is an opportunity to make a 
selection and combination from a number of different 
words adapted to express the same idea, the manufac- 
turer can exercise literary taste and judgment in making 
the selection and combination from these words to com- 
pose an attractive phrase or title for a label to be pro- 
tected under the copyright law. 

This is exactly what Charles M. Higgins, one of the 
appellants did, when he selected and combined the 
words, “ Waterproof Drawing Ink,” asa title for the 
label to be used upon the liquid drawing ink invented 
and first produced and put upon the market by him. 
These words are not the only words adapted to express 
the idea expressed by them and are not the only words 
adapted to describe a liquid drawing ink having the 
quality of being insoluble and waterproof when dried, as, 
for instance, any one of the following mentioned com- 
bination of words might be used for that purpose: 
“ Washable Drawing Ink,” “Indelible Drawing pl . 
“ Insoluble Drawing Ink,” “ Fixed Drawing Ink” 

“ Fast Drawing Ink.” 


III. 


Is a label proper subject matter for pro- 
tection under the copyright law? 


As a label is descriptive of the article for which it is 
designed to be used it cannot be a trade-mark, and 
consequently is in no way protected by the common law. 
If it is not protected by the copyright law it is not pro- 
tected at all, although it is worthy of as much protec- 
tion as a trademark. 

Prior to the enactment of the Act of Congress of 
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June 18, 1874, labels designed to be used for any ar- 
ticle of manufacture were entered or registered in the 
office of the Librarian of Congress under the provi- 
sions of the copyright law, as it was held they were in- 
cluded under the term “print” used in the statute 
relating to the entry and registry of copyrights. 
United States vs. Sewing Machine Co., 1 
Mackey, 291. 
Marsh vs. Warren, 14 Blatch., 264. 
The Durham Smoking Tobacco Case, 3 
Hughes, 170. 


The Act of June 18, 1874, in the third section 
thereof, expressly provides for the protection of such 
labels under the copyright law in this language (Sup. 
Rev. Stat., 40; 18 Stat. at L. 78). 


“No prints or labels designed to be used for any 
other article of manufacture shall be entered under 
the copyright law, but may be registered in the 
Patent Office. And the Commissioner of Patents is 
hereby charged with the supervision and control of 
the entry or registry of such prints or labels in 
conformity with the regulations provided by law as 
to copyright of prints.” 


The proper interpretation of this language as has 
been shown in a previous part of this argument is that 
it provides only for a change of the place where labels 
are to be entered or registered, that is to say, it changes 
the place from the office of the Librarian of Congress 
to the Patent Office. The language is, that no such 
prints or labels “shall be entered under the copyright 
law, but may be registered in the Patent Office.” This 
does not mean that such prints or labels shall not be 
protected by the copyright law. It only means that 
they shall not be eniered in the place where other copy- 
rights are entered. If this were not the correct inter- 
pretation, why would this language be followed by the 
provision that the Commissioner of Patents is charged 
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with the supervision and control of the entry or registry 
of such prints or labels in conformity with the regula- 
tions provided by law as to copyright of prints ? 

Here is an express recognition of the fact that pre- 
vious to the enactment of the statute, labels were in- 
cluded in the term “print,” as used in the copyright 
law, and, therefore, were protected under the provis- 
ions of the copyright law. 

It is therefore obvious that labels are proper subject 
matter for protection under the copyright law, and that 
the statutes relating to copyrights expressly provide 
for the protection of labels. Indeed, it has been held 
by the courts a number of times that labels of this 
character are protected by statutes relating to copy- 
rights. 

United States vs. Sewing Machine Co., 1 
Mackey, 290. 
Marsh vs. Warren, 14 Blatch., 264. 


The Durham Smoking Tobacco Case, 3 
Hughes, 170. 


It may be argued by counsel for appellees that Con- 
gress has no constitutional power to enact a statute for 
the protection of labels designed to be used for an arti- 
cle of manufacture, but such an argument cannot prevail 
when a label is defined and its character is understood. 
A label is certainly as much a product of intellectual 
labor as a simple catalogue which is copyrightable 
under the term “ book.” The selection of a combina- 
tion of words to form and compose an attractive phrase 
or title for a label may require the exercise of as much 
literary taste and judgment as is required to 
arrange and produce a catalogue or pamphlet which are 
copyrightable under the term “ book.” The matter to 
be copyrighted must be original and possess 
some possible utility. The originality, however, may be 
of the lowest order, and the utility barely perceptible. 
Consequently the statute relating to copyrights has 
been so liberally construed that it is held to embrace 
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within the term “ book ” every character of publication ; 
whether a volume, pamphlet, newspaper article, calen- 
dar or catalogue. 


Brightley vs. Littleton, 37 Fed. Rep., 104. 
Drury vs. Ewing, 1 Bond, 549. 


The statute relating to copyrights is founded on the 
constitutional provision which confers on Congress the 
power to promote the progress of science and useful 
arts by securing for limited times to authors and in- 
ventors the exclusive right to their respective writings 
and discoveries. | 

A label is a composition of words and is the product 
of intellectual labor. The author of the label is re- 
quired to exercise literary taste and judgment in select- 
ing and combining the words to compose the phrase or 
title for the label. : 

A label is an intellectual conception embodying 
novelty, invention, originality and utility. Its author 
must exercise intellectual powers and literary taste in 
composing the label, or in selecting and combining the 
descriptive words which composed the title of the label. 
If the Constitution is broad enough to cover a statute 
authorizing a copyright of photographs, catalogues 
and pamphlets of every description, it is certainly 
broad enough to authorize the copyright of labels. 

Lithographic Co. vs. Sarony, 111 U. S., 58. 


IV. 


Is the use of the appellees’ label an in- 
fringement of the registered label of ap- 
pellants ? 


23 - 


It is not necessary to devote much time to this 
branch of the case, because the appellees have copied 
the whole of the appellant’s registered label. The only 
difference between the two labels, so far as phraseology 
is concerned, is that the appellees have added the 
word “ black,” which isa comparatively unimportant and 
non-distinguishing word in the combination composing 
the title of the label. The ink of each party is black, 
and is known to be black ink. The words are ar- 
ranged on the appellee’s label in such a manner that 
the words “ Waterproof Drawing Ink” are conspicu- 
ously displayed, and indicate that they constitute the 
title of the label, and that the word “black” merely - 
indicates the color of the ink (Record, p. 54). 

The fact that the appellees regarded the words 
‘* Waterproof Drawing Ink” as esseutially the title of 
their label is established by their catalogue, where they 
quote the liquid drawing ink under the title and by the 
name of “ Waterproof Drawing Ink” and not as 
‘* Waterproof Black Diawing Ink” (Record, p. 56).. 

They cannot escape the charge of infringement on 
the ground that their label differs from the label of the 
appellants in its appearance and color, or on the ground 
that they have added an unimportant word to the title 
of the label of appellants. 

To constitute a piracy of copyright, it is only neces- 
sary to show that the original work has been either 
substantially copied, or has been soimitated as to bea 
mere evasion of the copyright. 

Emerson vs. Davies, 3 Story, 768. 


Drury vs. Ewing, 1 Bond, 549. 
Brightley vs. Littleton, 37 Fed. Rep., 104, 


Copying is not confined to literal repetition, but in- 
cludes also the various modes in which the matter of 
any publication may be adopted, imitated or trans- 
ferred, with more or less colorable alterations to dis- 
guise the piracy. An examination of the appellees’ 
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label must lead to the irresistible conclusion that they 
have inserted the word ‘‘ black”’ to disguise the piracy. 
It will be observed that the appellees have carefully re- 
frained from putting their names upon their label or in 
any way indicating that the ink is not that of the ap- 
pellants, and thus are able to deceive the public and 
derive the benefit of the reputation established by the 
appellants under the name or label ‘‘ Waterproof Draw- 
ing Ink.” Before the appellees began to use this label 
of appellants, they sold the appellants’ ink and quoted 
it in their catalogues as appellants’ ink (Record, pp. 
20 and 55). But as soon as they began to sell 
their own ink with tke appellants’ label unlawfully 
connected therewith, they catalogued the ink as 
“ Waterproof Drawing Ink” without indicating that it 
was not the ink made by appellants (Record, pp. 20 
and 56). These facts are sufficient to prove that the 
appellees deliberately adopted and used the registered 
label of appellants to obtain the advantage and benefit 
of the valuable reputation which had been established 
by appellants under and by their registered label. 

The fact that the label of appellees differs in appear- 
ance and color from the registered label of appellants 
is immaterial and unimportant in this case, because 
this is not an action for an infringement upon a trade- 
mark. The appellants might have an adequate remedy 
under the common law to prevent the imitation of the 
appearance and color of their label if there had been 
any infringement thereof by the appellees, but in such 
a case it would have involved the law relating to trade- 
marks and not the law relating to copyrights. 

The case before the Court is an action for the in- 
fringement of a copyright or registered label, and in 
order to determine the question of infringement it is 
only necessary to determine whether or not the title of 
the registered label has been used by the appellees. It 
is the title of the label which is registered in the Patent 
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Office and which constitutes the label, and that title is 
the combination of these words, “ Waterproof Draw- 
ing Ink,” and that has been unlawfully appropriated 
and used by the appellees. 

In conclusion, it is respectfully submitted that upon 
the whole case, as presented in the record, the decree 
of the Court below was erroneous and should be re- 
versed. 

WiiuiaAmM A. ReEppine, 
Counsel for Appellants. 


| 591 | 


Extracts from Proceedings in Senate upon the Bill 
which: became the Act of June 18, 1874. 


Mr. BoutwE tt. I should like to inquire of the Senator 
from New Hampshire what the effect of this law will be 
upon the editions of works already published and which 
may not be sold until after this act takes effect, and may 
never again be published by the proprietor. 

Mr. Wap tetcu. I will explain in a word the provisions 
of this bill. I will say, to begin with, that it is reported 
by the committee, at the request of the Librarian of 
Congress, to obviate some very serious inconveniences 
affecting the mode in which business has been done in 
his office. 

The first section simply provides that instead of put- 
ting upon works copyrighted “ Entered according to Act 
of Congress in the year —— by A. B. in the office of the 
Librarian of Congress at Washington ” the words “ Copy- 
righted 18— by A. B.” may be used. That is to obviate 
the objection made by parties who procure copyrights 
for small photographs, that the quantity of print which 
they are obliged to put upon them operates to deface 
them, and they desire that there may be some provision 
so that the words to be printed upon the photograph or 
picture copyrighted may be less in number. 

The second section provides that for recording instru- 
ments in the Librarian’s office there shall be paid one 
dollar for each instrument so recorded instead of fifteen 
cents forevery hundred words, to obviate the necessity of 
counting the words in the instruments which are there 
copied. To this, of course, there can be no objection. 

The third section provides that labels of this kind, 
which I show to the Senate (exhibiting a label), printed 
by printers and sold to the trade, which are not trade- 


marks, shall be sent to the Patent Office -and there re- 
corded instead of being sent to the Library of Congress, 
they having nothing to do with works of art and having 
no place for them in the Library of Congress. 
is all there is of the bill. The Librarian is very 

anxious that it should pass at this session, as he has 
experienced much inconvenience from the present con- 
dition of things. , 

Congressional Record, 48d Congress, Ist Session. 

June 1, 1874, vol. 2, part 5, p. 4413. 


marks, shall be sent to the Patent Office and there re- : 

corded instead of being sent to the Library of Congress, 

they having nothing to do with works of art and having 

no place for them in the Library of Congress. 
That is all there is of the bill. The Librarian is very 

anxious that it should pass at this session, as he has 

experienced much inconvenience from the present con- - 


dition of things. 


Congressional Reeord, 43d Congress, Ist Session. 


June 1, 1874, vol. 2, part 5, p. 4415. 
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BRIEF ON BEHALF OF APPELLEES. 


Statement of Facts. 


The complainants below, constituting the firm of 
Charles M. Higgins & Co., manufacturers of drawing 
inks, brought suit against the firm of Keuffel & Esser 
to restrain the latter from selling ink labelled “ Water- 
proof Drawing Ink” on the ground that this was a 
violation of a right secured by registration in the 
United States Patent Office pursuant to Chap. 301, 
approved June 18, 1874, entitled “An Act to amend 


the law relating to patents, trade-marks and copyrights,” 
§$ 3 of which read as follows 

“ That in the constraction of this act, the words ‘ en- 
graving, ‘cut’ and ‘print’ shall be applied only to 
pictorial illustrations or works connected with the fine 
arts. 

‘‘ And no prints or labels designed to be used for 
any other article of manufacture shall be entered under 
the copyright law, but may be registered in the Patent 
Office. And the Commissioner of Patents is hereby 
charged with the supervision and control of the entry 
or registry of such prints or labels, in conformity with 
the regulations provided by law as to copyrights of 
prints, except that there shall be paid for recording 
the title of any priot or label, not a trade-mark, six dol- 
lars, which shall cover the expense of furnishing a 
copy of the record under the seal of the Commissioner 
of Patents to the party entering the same.” 

All the appellants and appellees are citizens of the 
State of New York (fols. 3 and 6, Record). 

No diversity of citizenship is alleged or proved. No 
amount in dispute is alleged. 

§ 4970, U. S. Rev. Stat., gives the Circuit Court ju- 
risdiction over copyright suits ; otherwise we must look 
to § 1 of Chap. 137, approved March 3, 1875 (Judiciary 
Act). 

Under the act last referred to, the Circuit Court could 
only have had jurisdiction in case the sum in ae 
exceeded five hundred dollars. 

There are no decisions construing the act regulating 
registrations of labels, except that in Marsh vs. Warren, 
14 Blatchf., 264, upon a motion for preliminary in- 
junction it was assumed that the section under consid- 
eration was part of the copyright law. 

This brings us to a consideration of the points in- 
volved, which we shall treat under the following heads. 


The Constitution of the United States 
does not give Congress any authority to 
nass legislation concerning labels. 


§} 8 says: Congress shall have power, &c. 
“To regulate commerce with foreign nations and 
among the several States and with the Indian tribes. 

“To promote the progress of science and useful arts, 
by securing for limited times to authors and inventors 
the exclusive right to their respective writings and dis- 
coveries.” 

The right of Congress to legislate upon this subject 
must be found in either of the above clauses. 

We helieve that the cases known as-'Trade-mark 
Cases, 100 U. S., 82, are decisive upon this point. 

With regard tothe clause conferring the power to 
regulate commerce,-the Court holds that this is limited 
to commerce with foreign nations, commerce among 
the States and commerce with the Indian tribes. 

The act concerning label registration is not so lim- 
ited, and would therefore be unconstitutional were it 
claimed that Congress enacted this act by virtue of the 
power conferred by that clause of the Constitution. 

With regard to the clause concerning writings and 
discoveries the Court says: 


“And while the word writings may be liberally con- 
strued, as-it has been, to include original desigus for 
engravings, prints, etc., it 7s only such as are original, 
and are founded in the creative powers of the mind. The 
writings which are to be protected are the fruits of in- 
tellectual labor, embodied in the form of books, prints, 
engravings, and the like.” 


See also Lithographic Co. vs. Sarony, 111 
U.S., 53. 


The act on its very face seeks to regulate the regis- 
tration of illustrations or works not connected with the 

fine arts and not such as are original and “ founded in 
the creative powers of the mind.” The act is therefore 
unconstitutional. | 

The argument of counsel for appellants is that Con- 
gress intended that the registration of labels in the 
Patent Office should, as before, remain a part of the 
copyright system or law. 

It is, however, fair to assume that Congress recog- 
nized that the Constitution did not permit the copy- 
righting of commercial labels, and for that reason pro- 
vided a place for registering the same. 

Sections one and two of the act legislate as to copy- 
rights and nothing else. Section three says, substan- 
tially, that no prints or labels designed to be used for 
any other article of manufacture shall be entered under 
the copyright law ; in other words, they shall no longer 
be copyrightable. 

Appellants’ counsel argues that the words no prints, 
&c., ‘shall be entered under the copyright law,” means, 
“shall be entered in the oftice of the Librarian of 
Congress.” Asthe words “but may be registered in 
the Patent Office ” clearly indicate a place and would 
have most naturally stood in juxtaposition to the words 
“ office of the Librarian of Congress,” it is difficult to 
see why Congress should not have used these words, if 
that is what it meant, instead of the words “ under the 
copyright law,” which words do not indicate a place 
but rather a condition or state. 

‘The words that the Commissioner of Patents is 
Aros ar with the supervision and control of the entry 
istry of such prints or labels in conformity with 
pgulations provided by law as to copyright of 
indicates or outlines a method of procedure 
‘not again bring labels under the copyright 
fhich by a preceding sentence were stricken 
im. ‘The words have reference to § 4957 and 
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4959 Revised Statutes, as to the recording of copyright 
titles in books, the giving of receipts and the receiving of 
copies. Moreover, this phraseology is quite usual, and 
at the end of the Trade-mark law as it stood at the pass- 
age of this actin § 4947 Revised Statutes, we tind the 
following: “ The Commissioner of Patents is author- 
ized to make rules, regulations and prescribe forms for 
the transfer of the right to the use of a trade-mark, con- 
forming as nearly as practicable to the requirements of 
law respecting the transfer and transmissions of copy- 
rights.” 

There can be but one conclusion and that is that Con- 
gress did not intend that copyright protection should 
thereafter be accorded to commercial labels, for it would 
not be promoting the progress of science and the useful 
arts. 

Counsel for appellants, it seems to us, assumes erro- 
neously that the term label as used in the act is neces- 
sarily a combination of descriptive words. It will be 
noticed that Section 3 begins with the words, “ engrav- 
ing,” “cut” and “print,” and thereafter uses the 
words prints or labels as synonymous terms, which they 
are when attached to articles of merehandise. For in- 
stance, a label containing the words, “This box con- 
tains boots and shoes,” is no less a label, if in place of 
the words “ boots and shoes” there is an illustration of 
boots and shoes inserted. 

We are aware that the Patent Office would refuse to 
register a label containing an illustration such as above 
referred to, but we do not consider the definitions of 
the Patent Office upon this subject authority entitled 
to much if any weight. 

Again, we take issue with appellant's counsel, in de- 
fining a label as a verbal composition or phraseology 
involving literary construction or judgment. We contend 
that a commercial label ordinarily involves no literary 
skill or judgment whatever. 

A piece of paper containing the words “ This pack- 
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age contains a paper of steel pens” is registerable as a 
label. in the Patent Office, under the act under con- 
sideration. | ; 

It seems to us that Congress did not intend that § 3 
should remain part of the copyright law, but whether 
it did or not, it certainly is not constitutional that this 
label registration should be protected by the copyright 
law. 

A label, as defined in the dictionary and as limited 
in connection with the words of the act, “designed 
to be used for any other article of manufacture,” 
cannot be such a writing or discovery which Congress 
would be justified in protecting for limited times. It 
is not such a writing or discovery as to which the term 
“author or inventor,’ can justifiably be used and 
requires a stretch of the imagination to assume that by 
protecting labels designed to be used for articles of 
merchandise, the progress of science and the arts 
would be promoted. 

Moreover, labels used upon articles of merchandise 
_ are best protected under the common law applicable to 
them, or to what is in most cases substantially the same 
thing, trademarks. : 


II. 


This particular label, registered under 
the title “Waterproof Drawing Ink,” can- 
not be copyrighted. 


On its very face—and there is no evidence or 
proof to change this—it does not involve originality, 
intellectual production, thought, conception or creative 
ability. 

Lithographic Co. vs. Sarony, 111 U. §S., 60. 
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In Clayton vs. Stone, 2 Paine, 383,it was said that 
the copyright act was for the encouragement of learn- 
ing, and was not intended for the encouragement of 
mere industry unconnected with learning and the 
sciences. A newspaper or price current is not such a 
publication as falls under the protection of the copy- 
right law. 

An ordinary descriptive label upon an ink bottle 
cannot aud ought not fall under the protection of the 
copyright law. 3 

In our opinion it is absurd to claim that it required 
any intellectual labor to originate the words “ water- 
proof drawmg ink.” It is conceivable that a copy- 
right would lie for phrases like “ ars longa, vita brevis” 
or ‘ honesty is the best policy,’ &c., and in phrases 
tersely expressing some axiom or truth, and while 
there are decisions like the celluloid case, which uphold 
arbitrary, fanciful and newly-coined words though de- 
scriptive of a well-known thing, as good trade-marks, 
yet it can hardly be claimed that words in ordinary 
use, so completely suggestive, if not descriptive, as 
‘waterproof drawing ink,” are entitled to protection as 
inventions or concrete evidences of creative ability. 

In accordance with the decision in Lithographic Co. 
vs. Sarony, 111 U. S., 60, the burden of proof was upon 
complainants to show the intellectual labor and creative 
ability required in the production of this label. There 
is no proof upon this subject, unless it be argument of 
appellants’ counsel. 


III. 


This suit cannot be maintained, because 
of a failure to comply with the copyright 
law. 


é _ strictly construed. Assuming this to be so, there is 


Complainants have failed to mark their label “ Copy- 
right 1883, by Chas. Higgins,” or “Entered according 
to Act of Congress in the year 1883 by Charles Higgins 
in the office of the Librarian of Congress or in the 
Patent Office,” as required by § 1, Chap. 301, ap- 
proved June 18, 1874, which begins as follows: “ That 
no person shall maintain an action for the infringement 
of his copyright unless he shall give notice thereof, 
by inserting,” &c., the words above referred to. 

In Lithographic Co. vs. Sarony, 111 U.S., 55, the 
Court says: 

“ The object of the statute is to give notice of the 
copyright to the public by placing upon each copy in 
some visible shape the name of the author, the ex- 
istence of the claim of exclusive right and the date at 
which this right was obtained.” 

If the label registration is a part of the copyright 
law, it needs no further argument to show that the 
words “ Registered, 3693, 1883,” do not comply with 
the lettcr or spirit of the law. 

Upon this subject we quote from the decision of 
the Court below : 

“No remedy for infringement is given by that act ; 
but the form of the notice, without which no action 
could be maintained, is so varied that it may be by 
the word ‘copyright,’ with the year in which, and 
the person by whom, the copyright was taken out, in- 
stead of a statement of an entry in the office of the 
Librarian, as before was required. This would enable 
a notice of a copyright by registration te be given 
without the making of a false statement as to entry, and 
make the statutes harmonious.” 

Counsel for appellants argues that all the sections of 
the copyright law apply to the label registration only 
not the one requiring a copyright notice to be given ; 
he further argues that this provision, taking away the 
right to maintain suit, is of a penal nature and must be 
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this to be said upon the other side, that § 4965 Revised 
Statute is of a highly penal nature and would have 
punished defendants for violating the copyright law, 
by the confiscation of plates and labels and the for- 
feiture of one dollar for every label found in their pos- 
session, and therefore the section depriving the com- 
plainants of their right to sue must be strictly con- 
strued in view of § 4965, by accepting Judge WHEELER'S 
views the statutes are made harmonious. 


IV. 
The Circuit Court had no jurisdiction. 


If the label registration is not part of the copyright 
law, then the Court below had no jurisdiction, because 
the pleadings show all the parties to have been citizens 
of the State of New York, and no amount in dispute is 
either alleged in the pleadings or proven. 


$ 1 of Chap. 137, approved March 3, 1875 
(Judiciary Act). 


Vv. 


Complainant's and defendant's labels are 
totally dissimilar. 


Even if this label was properly copyrighted it is not 
infringed by defendant’s label. A simple comparison 
of the two will show this. As we understand the copy- 
right law, it means to protect the general arrangement 


or design in case ofa cut or print. Thus, if a person 
copyrighted a print or engraving representing a lake 
with a ship upon the same, every other picture of a 
lake with a different ship upon the same, the fou 
ensemble of which would leave a different impression 
upon the eye or mind, would not be an infringement of 
the first, even if it was copyrighted. 

This case of plaintiff's label consists of the words 
‘“ Waterproof Drawing Ink,” large black letters upon a 
white background, enclosed by black lines, the whole 
forming a parallelogram. The defendants print the 
word “ waterproof” in black upon a white background 
over the word black in white upon a red background, 
with the words “ drawing ink” in black upon a white 
background underneath the same, and two medallions 
on each side of the label ; the. whole enclosed by one 
red line and two black lines, totally different in appear- 
ance from complainauts’ label. 

The words are concededly descriptive of the ink. 

They are not even arbitrary and fanciful. It is ab- 
surd to suppose that any kind of protection can pre- 
empt descriptive words in the language under any kind 
of law. If this was permitted the whole language could 
be pre-empted similarly im a short time. To say the 
least, this would be against public policy. 


VI. 
Additional obscurity of the law. 


Aside from the points above discussed, we beg to 
call the Court's attention to the following additional 
and unfortunate state of affairs with regard to this 
rather obscure law. A lithographer to-day designs an 
original picture requiring creative ability. The litho- 
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yraph is from its size, and because it has medallions or 
words on its face, evidently intended to be used for 
other articles of merchandise. The lithographer in- 
tends to keep it in stock and sell it to different persons. 
If he attempts to enter it in the office of the Librarian 
| of Congress, it is refused because of the section under 
, consideration, the Librarian adjudging such lithographs 
| to be labels intended for use upon some other article of 
merchandise. If he attempts to enter it in the Patent 
Office the Commissioner of Patents refuses to register 
it asa label because it contains some arbilrary word 
or symbol, and according to his contention is a trade- 
mark, 

It cannot be entered as a trade-mark because the 

. lithographer cannot get a valid trade-mark in the article. 
| itself which he sells. 

An appeal from the Commissioner's or Librarian’s 
decision is not possible, and in consequence registration 
to the more valuable labels, those which are ornamental 

and upon which originality and intellectual labor have 
been expended are denied, while labels devoid of any 
| intellectual labor like the one in suit are registered. 


Conclusion. 


The appeal ought to be dismissed and the decree of 
the Cireuit Court affirmed. 
Respectfully submitted. 
Louis C. RAgGENER, 
3 Of Counsel for Appellees, 
. 280 Broadway, 
New York. 
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1 In the Supreme Court of the District of Columbia, the 10th a 
Day of July, 1883." wee 


Declaration. Filed July 10, 1883. 


JAMES M. T. Gregson, Plaintiff, 
v8. | 
Tue Virointa Mipcanp Rattroap Com. (At Law. No. 24598. 
PANY, Defendant. 


The plaintiff sues the defendant, a body corporate under the laws 
of the Stateof Virginia, doing business and having agents and offi- 
cials in the District of Columbia, for that the defendant, on the 
night of the hfteenth day of January, 1882, was the owner of a cer- 
tain railroad lying between the cities of Alexandria and Danville, 
in the State of Virginia, and was the lessee for certain pu of 
the railroad lying between the cities of Washington, in the Distri 
of Columbia, and Alexandria, in the State of Virginia,and was also 
the owner of a certain locomotive and cars, all of whieh were used 
by the said defendant for the conveyance of passengers and 
lawfully upon said cars. between the cities of Washington, in the 
District of Columbia, and Danville, in the State of Virginia, and 
the defendant still is owner and lessee as aforesaid. 

That on the said fifteenth day of January, 1882, the defendant 

received the plaintiff into the mail car attached to a train of 
2 their said cars on said leased road at Washington, D. C., the 

plaintiff being at that time a railway~post-office head clerk, 
duly commissioned to serve as such at the cars of the defendant 
running between the said ce of Washington, D. C., and Lynch- 
seenh. Va. and frequently ordered to Danville, Va., and it was in- © 
cumbent upon the plaintiff, in the proper discharge of his duty as 
head clerk sfeseenide to be present in said car at the time and p 
stated and take passage in the same and remain therein during the 
transit of said car to Danville aforesaid ; that the defendant then 
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1882, in the county of Nelson, in the State of Virginia, be- 
3 tween Faber’s Mills (alias Orlando) and Rock Fish station, 
on said Virginia Midland railroad, he was thrown from the 
center of the car, where he was attending to his duties, against the 
stove at the end of the car, and thence against the letter case at the 
end of the same, striking his side and head and so burning and 
bruising and otherwise harming the plaintiff as to produce serious, 
painful and permanent mental and phiysican injuries; that by the 
collision with the said stove two of plaintiff’s ribs were fractured, 
from which injury, although he has had the attention of a skilful 
physician, he still suffers pain and inconvenience and cannot lie 
- upon the injured side; that the striking of his head against the 
letter case at the same time and under the same circumstances ren- 
dered the plaintiff unconscious; that the injury to his head so in- 
a: flicted was marked at the time by contusion and swelling and the 
i said injuries resulted in the incapacity of the plaintiff to perform 
. his duties as postal clerk, both by reason of physical disability and 
mental derangement, which was manifested in bewilderment and 
confusion of ideas, in consequence whereof he was granted a leave 
of absence for thirty days; that he at once engaged a competent 
physician, who has continued te prescribe for and treat him with 
care and skill for said injuries, mental and physical, but has been 
unable to effect a cure; that at the expiration of the leave of absence 
aforesaid the plaintiff undertook to resume his occupation as postal 
clerk and applied himself to the best of his ability thereto; that 
this effort was attended with pain-and suffering and incon- 
4 venience, and, notwithstanding skilful medical treatment and 
earnest and protracted endeavor, he found that by reason of 
his said injuries he was incapable of efficiently performing his du- 
ties; that his record, which. prior to the infliction of said injuries 
‘had been atnong the best, thereafter depreciated ; that by reason of 
said injuries to his head the plaintiff was unable to study or endure 
the tension of an examination, inasmuch as close and continual 
application to any subject resulted and still results in violent pain 
in the head and absolute mental confusion; that the deficiencies in 
the perfurmance of his duties and in the passing of examinations 
* __ thus resulting from his said injuries led to dissatisfaction among his 
__ superiors and finally to his discharge on the 23d day of May, 1883; 
that, furthermore, since the infliction of the said injury to plain- 
tiff’s head as aforesaid his hearing has been impaired, a direct result, 
he believes, of the violent contact of his head with said letter case. 
That the plaintiff is still compelled to engage the services of a 
_ physician and take medicine for said injuries and cannot endure 
- exposure to the sun and cannot read to the extent of a column in 
_& Newspaper without pain in the head and mental perplexity, and, 
‘Inasmuch as his condition does not improve under skilful medical 
treatment, he believes his said injuries incurable and that they have 
rmanently impaired his health and shortened his life. 
reason of the premises the plaintiff has been obliged to 
out divers sums of money in providing medical at- 
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tendance and divers necessities and has lost time and been 
5 interferred with in his business to the present time to the . 
extent at least of five hundred dollars ($500.00). 

That the defendant is a corporation owning a steam railroad ; that 
the plaintiff was a passenger on said railroad, was within a car of 
said railroad by the leave of defendant, and was lawfully within the 
car of defendant, and by reason of the collision of the train in 
which the plaintiff was riding, with a mass of rock and earth lying 
upon the defendant’s track, through the negligence of the defendant 
and its agents and servants, the plaintiff was hurt; that the de- 
fendant did not use due care in regard to the train in which plain- 
tiff was riding, but the plaintiff did use due care. 

Wherefore the plaintiff claims damages in the sum of fifteen thou- 
sand dollars ($15,000) and the costs of this suit. 


I. H. FORD, 
Att'y for Plaintiff. 
° 
The plaintiff is to plead hereto on or before the first special term 
of the court occurring twenty days after service hereof; otherwise 


judgment. 
I. H. FORD, 
Att'y for Plaintiff. 


Summons. Issued July 10th, 1883. 


In the Supreme Court of the District of Columbia, the 10th Day of 
July, 1883. 


6 James M. T. Gregson, Plaintiff, 


v8. 
Tue VirarnrA Mrptanp RAILROAD oa Law. No, 24593. 


PANY, Defendant. 


The President of the United States to the defendant, Greeting : 


You are hereby commanded to appear in this court on the first 
day of its special term occurring 20 days after service of this 
writ on you, to answer the plaintiff’s suit and show why he should 
not have judgment against you for the cause of action stated in his 
declaration. 

Witness D. K. Cartter, cheif justice. 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, Ass’t Clerk. 


I. H. FORD, Attorney. 
Note.—The special terms of the court commence on the first 


Tuesday of every month except August, in which month there is 
no term of the court. 
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Marshal’s Return. 


Served copies of the declaration, notice to plead, affividavit, and 
this summons on the defendant by service on M. McDaniel, agent 
of said defendant, the 10th day of July, 1883. 

CLAYTON McMICHAEL, Marshal. 


— 867 Plea to the Jurisdiction. Filed Aug. 3, 1883. 


In the Supreme Court of the District of Columbia. 


JamMEs M. T. GLEerEson 
3 v8. At Law. No. 24593. 
THE VIRGINIA Miptanp Rairtway Co. 


And now comes the defendant, by its attorney, Linden Kent, and 
says that the court ought not to have or take further cognizance of 
said action, because at the time of suing out and serving said writ 
that the defendant had no principal officer or general place of busi- 
ness in the District of Columbia; that it had an office within said 
District and an agent therein for the sale of tickets to passengers 
and with such powers and duties alone as were incident thereto, and 
that the defendant has no line of railway extending within said Dis- 
trict. 

That the alleged injury complained of occurred within the State 
of Virginia and had no relation or connection in anywise with the 
business done by the said defendant within the District of Columbia, 
aud that the said agent of the said defendant within the District of 
Columbia in the conduct of the business therein prosecuted by the 
said defendant had no agency duty or power relating to the said 
complainant or his duties or presence upon said train of cars of the 

defendant out of which the said alleged injury resulted. 
8 And this the defendant is ready to verify. Wherefore he 
prays on whether this court can or will take further 


cognizance of the action aforesaid. 
LINDEN KENT, 
Att'y for Virginia Midland R’y Co. 


Oe EM 


Replication to Def’t’s Plea. Filed Aug. 9, 1883. 


In the Supreme Court of the District of Columbia, the 9th Day of 
August, 1883. 


James M. T. GLEESON 


v8. i 
Tue Virornta Miptanp Rariroap (4! Law. No. 24593. 


CoMPANY. 


i= And now comes the plaintiff, by his attorney, I. H. Ford, and says 
iat, notwithstanding anything by the defendant alleged in his plea 
o the jurisdic of this court, filed herein on the 3d day of August, 
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1883, tne court here ought not to be precluded from having further 
cognizance of this cause, because he says that at the time of the in- 
jury to the plaintiff set forth in the declaration and at the time of © 
the service of the summons herein and continuously from the date 
of said injury the defendant has transacted and does now transact 
such business, and continuously from said date the defendant has 

had and now has such place of business, and continuously 
9 from said date has had and now has such agent, all within 

the District of Columbia, as in contemplation of the statute in 
such case made and provided, bring the defendant, upon service of 
the summons as herein already done, within the jurisdiction of this 
court. 

That the defendant at the time of the injury to the plaintiff was 
and has been ever since engaged in general railroad business in the 
District of Columbia, employing a general agent, a passenger agent, 
and traffic manager in said District, and, in addition to these, the 
president of defendant’s corporation has his residence in the District 
of Columbia. 

That at the time of the injury to the plaintiff and at the time of 
the service of the writ in this cause the defendant, in addition to 
other business, was engaged in carrying the U.S. mail from within 
the District of Columbia to various points in the State of Virginia ; 
that on said date, viz., the date of the injury, they received certain 
mail matter aboard their car and received the plaintiff, who was in 
charge of the same and whom by statute therefore thev were re- 
quired to receive without compensation, both at 6th & B streets N. 
W., in the city of Washington, in the District of Columbia,-and it 
was directly in connection with the said business of carrying the 
nails, thus having its inception in the District of Columbia, that the 
plaintiff was hurt. 

Wherefore he prays judgment and that the court here may take 
cognizance of this cause. 

I. H. FORD, 


Att'y for Plaintiff. 


10 Aff. of Plaintiff in Re Jurisdiction. Filed Aug. 9, 1883. 


In the Supreme Court of the District of Columbia, the — Day of ——, 
1883. 


James M. T. GLEESON 
v8. 
THe VirGintA Mrptanp RarLtroap Com- / At Law. No. 24593. 
PANY. 


James M. T. Gleeson, being duly sworn, deposes and says that he 
is the plaintiff in the above-entitled cause; that at the date of the 
injury to him upon the defendant’s road the defendant was engaged, 
and has been ever since, in carrying the U. 8. mail from within the 
District of Columbia to various points on their said road in the State 
of Virginia; that it was while officially in charge of the mail re- 


ota re AY 4 yas: r.§ 4 A pce a, Oe sake : ae 
yh er ays. # yi Rit ni Ae S* as as + ts = 
ee. ss ae ge Sy se ete : 4 . : Sa : 


. JAMES M. T GLEESON VS. 


ceived by defendant in the District of Columbia, where he also was 
received, that he suffered the injury complained of in the declara- 
tion in this cause. 

That the defendant at that time did and have continuously since 
done and now do a large business in the conveyance of passengers 
from within the District of Columbia to various points south, run- 
ning solid trains of their own cars from the depot located at the 
corner of 6th & B streets N. W., in the city of Washington, in the 
District of Columbia; that the defendant has and has had for several 
years a principai place of business, advertised and opened to 
11 the public, at the N. W. corner of 6th street and Penn. avenue 
N. W., in said city and district; that the plaintiff during all 
the time named has had and now has a general agent,.a passenger 
agent, and a traffic manager (and its president resides) in said Dis- 
trict, and that by arrangement with.the Washington and Alex- 
andria Railroad Co. the defendant receives freight and does a busi- 
ness of shipping merchandise from within the District of Columbia 


to various points south. 
JAMES M. T. GLEESON. 


Subscribed and sworn to before me this 9th day of August, 1883. 
THOMAS W. SORAN, 
Notary Public. [seat.] 


Motion for Leave to Withdraw Replication. Filed Nov. 2, 1883. 


In the Supreme Court of the District of Columbia, the 2d Day of 
November, 1883. 


James M. T. GLEESON 


vs. - ieee 
Pd Ww. INO. Z 9g S 
Tat VIRGINIA MIDLAND RAILROAD ance At Law. No. 24593 


PANY, Defendant. 


Now comes the plaintiff, by I. H. Ford, his attorney, and asks 
leave of court to withdraw his replication filed herein on the 9th 


day of Aug., 1883. : 
I, H. FORD, 
Attorney for Plaintiff. 


12 Motion to Strike Out the Plea to the Jurisdiction. Filed Nov. 4 
(1888. 


In the Supreme Court of the District of Columbia, the 2d Day of 
November, 1883. 


James M. T. Griezson, Plaintiff, 


nt 
Par Virarsia Miptann Ramroan Com- (At Law. No. 24598. 


PANY, Defendant. 


ae Now comes the plaintiff, by his attorney, I. H. Ford, and makes 
this his motion to the court to st-ike from the record the plea to the 


4 cs ee F 
‘e = gy Oe « ae 


al —— = | ot _A = a we ty 


. 
Ct Rte gen gm la. 


indie d__. 


of the marshal, pursuant to rule of court. 
* * * * 


Se ER ; j é 
& qo pe ee ie SS gee ee er een ~ a & ing mang ae i / 
ra” ee ei ts C4 tee Cee ty ee ee eee eee oe 
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jurisdiction, filed herein by the defendant’s attorney on the 3d day 
of August, 1883, because the said plea does not well traverse any of 
the material allegations of the plaintiff's declaration; because the 
said plea does not set out such facts, if proved, as ‘would defeat 
the plaintiff’s right to trial in. this court as is by statute'given in 
such case; because the defendant’s plea is uncertain, and because 


the same is null. 
I. H. FORD, 
Attorney for Plaintiff. 


Court Proceedings. 


Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court in and for said Dis- 
13 trict, commencing the third Monday, it being the 15th day, 
of October, A. D. 1883. 
MonpDA Y, October 15th, A- D. 1883. 


By order of Arthur MacArthur, justice, one of the justices of 
said supreme court, presiding, the court is opened by proclamation 


* * * 
SATURDAY, November 24th, A. D. 1883. 
Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 
* * « * * * * 


James M. T. Guiegson, PI’ff, 
v8. At Law. No. 24598. 
VIRGINIA Mipianp R. R. Co., Def’t. 


Upon hearing the plaintiff's motion for leave to withdraw the 
replication filed’ by him, said motion is hereby granted ; and there- 
upon, on hearing the plaintiff's motion to strike out the plea 

14 — jurisdiction filed by the defendant, it is considered that 
said motion be, and the same is hereby, overruled ; and, on 
motion, and with the consent of the plaintiff, leave is granted the 


- defendant to amend his plea to the jurisdiction of the court and to 


file an affidavit thereto. 


Demurrer to the Plea to the Jurisdiction. Filed Nov. 24, 1883. 
[On margin in pencil :] Plea not filed. 


In the Supreme Court of the District of Columbia, the 24th Day of 
November, 1883. 


James M. T. Guieeson, PI’t’ff, 


v8. 
Tue Virginia Miptann Ratroap Com- (4¢ Law No. 24598. 


PANY, Def’t. 


The plaintiff says the defendant’s plea to the jurisdiction is bad 
in substance— 
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' 

And for ground of demurrer says that the said plea is notre- | 
sponsive to the material allegations of the declaration,and does not | 
traverse the same or set up sufficient matter of avoidance thereof. | 
I. H. FORD, : 

Att’y for Plaintiff. 

' 

15 Defendant's Plea and Affidavit. Filed Dec. 1, 1883. 
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In the Supreme Court of the District of Columbia. 


JAMES M. T. GLEESON 
v8. At Law. No. 24598. 
VirointA MIDLAND Raritway Co. 
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And now cones the defendant, by its president, JohnS. Barbour,and 
says thatthe court ought notto have or take further cognizance of said 
action, because at the time of suing out and serving said writ that 
the defendant had no principal office or general place of business 
in the District of Columbia; that it had an office within said Dis- 
trict and an agent therein for the sale of tickets to passengers and 
with such powers and duties as were incident theretv, and that the 
defendant has no line of railway extending within said District; that | 
the alleged injury complained of occurred within the State of Vir- | 
ginia aud bad no relation or connection in anywise with the busi- 
ness done by the said defendant within the District of Columbia, 
and that the said agent of the said defendant within the District 
of Columbia, in the conduct of the business therein prosecuted by 
the said defendant, had no agency, duty, or power relating to the 
said complainant-or his duties or presence upon said train of cars 
of the defendant out of whicli the said alleged injury resulted. 

And this the defendant is ready to verify. Wherefore he 
16 prays judgment whether this court can or will take farther 
cognizance of the action aforesaid. 


JOHN 8S. BARBOUR, 
President of Virginia Midland Railway Company. 


tee 
, 


Now, this first day of December, personally appeared before me 
John 8. Barbour, who, being duly sworn, says that he is president 
of Virginia Midland maney Company, and that the above plea 
is true. ' 

: THOMAS W. SORAN, 
‘ Notary Public. [seat] 


SaturDay, December 1st, A. D. 1883. 
- Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 
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James M. T. Guiegson, P!’ff, : 

v8 At Law. No, 24593. 


Tue Virorra Mipianp R. R. Co., Def’t. 


Upon hearing the plaintiff’s demurrer to the defendant’s 
17 plea to jurisdiction, it is considered that said demurrer be, and 
the same is hereby, sustained, and leave granted defendant 

to plead further in twenty days from this day. 


Demurrer. Filed Dec. 12, 1883. 
In the Supreme Court of the District of Columbia. 


James M. T. Guxegson, PI’ff, 


v8. a 
Tue VirGintA Miptanp Raitway Com- At Law. No. 24593. 


PANY, Def’t. 


The defendant says the declaration is bad in substance. 


LINDEN KENT, 
~ Attorney for Def’t. 


Notre.—One of the matters of law intended to be argued is that 
the alleged negligence of the defendant set out in the declaration as 
the cause of action was not the proximate cause of the alleged in- 
juries to the plaintiff thereinafter set forth in said declaration as re- 


sulting therefrom. } 
LINDEN KENT, 
Ait’y for Def’t. 


18 Motion to Set Aside Demurrer. Filed Dec. 21, 1883. 
In the Supreme Court of the District of Columbia, the 21st Day of 


December, 1883. 
James M. T. Guiegson, PI’ff, : 
v8. 
Tue VrirointA Miptanp RaiLtroap Com- At Law. No, 24593, 


PANY, Def’t. 


Now comes the plaintiff, by his attorney, I. H. Ford, and moves 
that the court do set aside the demurrer to the declaration filed 
herein by the defendant on the — day of December, 1883, because 
in connection with the said demurrer the defendant has failed to 
properly comply with the thirty-fourth rule of court. 


I. H. FORD, 
Att'y for Plaintiff. 
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And for ground of demurrer says that the said plea is not re- 
sponsive to the material allegations of the declaration, and does not 
traverse the same or set up sufficient matter of avoidance thereof. 


ne ee ee 


J. H. FORD, 
Att’y for Plaintiff. : 
15 Defendant’s Plea and Affidavit. Filed Dec. 1, 1883. | 


In the Supreme Court of the District of Columbia. 


James M. T. GLEESON 
v8. At Law. No. 24598. 
ViroGinta Mipianp Raiitway Co. 


And now comes the defendant, by its president, John S. Barbour,and 
says thatthe court ought notto have or take further cognizance of said 
action, because at the time of suing out and serving said writ that | 
the defendant had no principal office or general place of business’ | 
in the District of Columbia; that it had an office within said Dis- | 
trict and an agent therein for the sale of tickets to passengers and 
with such powers and duties as were incident theretv, and that the 
defendant has no line of railway extending within said District; that — | 
the alleged injury complained of occurred within the State of Vir- | 
ginia and had no relation or connection in anywise with the busi- 
ness done by the said defendant within the District of Columbia, | 
and that the said agent of the said defendant within the District 
of Columbia, in the conduct of the business therein prosecuted by | 
the said defendant, had no agency, duty, or power relating to the | 
said complainant-or his duties or presence upon said train of cars 
of the defendant out of whicli the said alleged injury resulted. 

And this the defendant is ready to verify. Wherefore he 
16 prays judgment whether this court can or will take: further 
cognizance of the action aforesaid. 


JOHN 8S. BARBOUR, 
| President of Virginia Midland Railway Company. 


Now, this first day of December, personally appeared before me ) 
John 8, Barbour, who, being duly sworn, says that he is president 
of Virginia Midland Railway Company, and that the above plea | 
is true. ae : 

‘s THOMAS W. SORAN, | 
. Notary Public. [seat.] 


SaturDay, December 1st, A. D. 1883. 
- Session resumed pursuant to adjournment, MacArthur, justice, 
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JAMES M. T. Gregson, P)’ff, : 
v8. ha Law. No, 24593. 
THe VirainrtA MIpLanp R. R. Co., Def’t. 


Upon hearing the plaintiff’s demurrer to the defendant’s 
17 plea to jurisdiction, it is considered that said demurrer be, and 
the same is hereby, sustained, and leave granted defendant 

to plead further in twenty days from this day. 
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Demurrer. Filed Dec. 12, 1883. 
In the Supreme Court of the District of Columbia. 


James M. T. Guesson, PI’ff, 
v8. | : 
Tue Vircinta Mipianp Ratway Com- ( 4¢ Law. No. 24599. 
PANY, Def’t. 


The defendant says the declaration is bad in substance. 


LINDEN KENT, 
~ Attorney for Def’t. 


Norr.—One of the matters of law intended to be argued is that 
the alleged negligence of the defendant set out in the declaration as 
the cause of action was not the proximate cause of the alleged in- 
juries to the plaintiff thereinafter set forth in said declaration as re- 


sulting therefrom. 
LINDEN KENT, 
Alt’y for Def’t. 


18 Motion to Set Aside Demurrer. Filed Dec. 21, 1883. 


In the Supreme Court of the District of Columbia, the 21st Day of 
December, 1883. 


James M. T. Guesgson, PI’ff, . 
v8. | 
Tue Viretnta Mipitanp RarLtroap Com- At Law. No. 24593, 
PANY, Def’t. 


Now comes the plaintiff, by his attorney, |. H. Ford, and moves 
that the court do set aside the demurrer to the declaration filed 
herein by the defendant on the — day of December, 1883, because 
in connection with the said demurrer the defendant has failed to 
properly comply with the thirty-fourth rule of court. 


I. H. FORD, 
Att'y for Plaintif. 
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Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court in and for said District, 
commencing’the fourth Monday, it being the 28th day, of Janu- 
ary, A. D. 1884. . 


Monpay, January 28th, A. D. 1884. 
By order of Alexander B. Hagner, justice, one of the justices of 


said supreme court, presiding, the court is opened by proclamation 
of the marshal, pursuant to rule of court. 
* * * * * 


* * 
19 Saturpay, February 2d, A. D. 1884. 
Session resumed pursuant to adjournment, Hagner, justice, 
presiding. 
JAMES M. T. Guzegson, P!’ff, 
U8 At Law. No. 24593. 


THE VIRGINIA Mipianp R. R. Co., Def’t. 


Upon hearing the plaintiff's motion to strike out the defendant’s 
demurrer and for judgment, it is considered that said motion be, 
and the same is hereby, overruled. 


Joinder in Demurrer. Filed Apr. 26, 1884. 


In the Supreme Court of the District of Columbia, the 26th Day of 
April, 1884. 


James M. T. Guegson, Plaintiff, 
v8. | At Law. No. 24593. 
Tae VirernraA Mipianp Rarcroap, Def't. 
: 


The plaintiff says that the declaration is good in substance. 


I. H. FORD, 
Att’y for Plainiiff. 


20 Order for Placing Cause on the Calendar. Filed Apr. 26, 1884. 


In the Supreme Court of the District of Columbia, the 26th Day of 
April, 1884. 


James M. T. GLEESON 
, ; v8. At Law. No. 24593. 
Tae Virawia MiIpLAnp RarLroap Co. 


The clerk of said court will please place the above-entitled cause 
on the calendar of the May term for hearing on demurrer. 


. I. H. FORD,» ; 
; Attorney for Plaintiff. 


AM Sig. 
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THE VIRGINIA MIDLAND RAILROAD CO. 

Proceedings before the supreme court of the District of Columbia, 
holding special term at law and circuit court in and for said Dis- 
trict, and designated by order passed in general term September 
25th, A. D. 1885, as division No. 1, commencing on the third Mon- 
day, it being the nineteenth day, of October, A. D. 1885. 


Monpbay, October 19th, A. D. 1885. 
By order of Walter S. Cox, one of the justices of said court, pre- 
siding, the court is opened by proclamation of marshal, pursuant to 
rule of court. 
* * * * * * * 


21 SaTURDAY, December 19th, A. D. 1885. 
Session resumed pursuant to adjournment, Cox, justice, 
presiding. 
* * * * * *- . 
JAMES M. T. Guegson, PI’ff, 
v8 bas Law. No. 24593. Cal. 391. 


VIRGINIA MIDLAND R. R. Co., Def’t. 


Upon hearing the defendant’s demurrer to the plaintiff’s declara- 
tion, it is considered that the said demurrer be, and the same is 
hereby, overruled and leave granted the defendant to plead further. 


Plea. Filed Dec. 21, 1885. 
In the Supreme Court of D. C. 


Jas. M. T. GLEESON | 
vs. ba‘ Law. No. 24593. 
Tue Vira. Min. R’y Co. 


And now comes the said defendant and, for plea to the declara- 
tion in the above-entitled cause, says that it is not guilty in the 
manner and form as in the declaration alleged. 


L. KENT, 
Alt’'y for Def’t, 


22 Replication. Filed Apr. 10, 1886. 


In the Supreme Court of the District of Columbia, the 10th Day of 
April, 1886. 


(GLEESON \ 


vs. No. 24593. 
Tue Va. Mop. R. R. Co. 


The plaintiff joins issue upon the defendant’s plea, filed in the. ; 
above-entitled cause December 24th, 1885. 


I. H. FORD, : 
Att'y for Plaintiff. — 
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Proceedings before the Supreme Court of the District of Columbia, 
holding a special term at law and circuit court in and for said 
District, commencing the fourth Monday, it being the 25th day, 
of January, A. D. 1886. 
Monpay, January 25th, A. D. 1886. 
By order of Alexander B. Hagner, one of the justices of said 
court, presiding, the court is opened by proclamation of the mar- 
shal, pursuant to rule of court. 
* + * * * * . 

23 Fripay, April 16th, A. D. 1886. 
Session resumed pursuant to adjournment, Haguer, justice, 
presiding. 

- 


* * * x * * 
James M. T. Se Pl’t’ff, \ At Law. No. 24953. 
Tue VrireiniA Mipitanp R. R. Co., Def’t. Cal. 278. 


Now comes here as well the plaintiff, by his attorney, Mr. Ford, 
as the defendant, by its attorney, Mr. Kent, and a jury of good and 
lawful men of this District, to wit, Joseph F. Page, Thomas D. Sin- 
gieton, Augustus Lepreux, Charles F. Adams, Dewitt Fowler, Theo- 
, Scheckles, Tobias Talbert, George Prender, Thomas J. Harris, 
Richard Anderson, John C. Sincell, and John F. Lipphard, who, 
being duly sworn to try the issue above joined, after a partial hear- 
ing of the case are respited until the meeting of the court on Monday 
morning next. 

Monpay, April 19th, A. D. 1886. 


Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


James M. T. one, PI’ff, ! At Lew. No. 24593. 
Tue Virernta Mipianp R. R. Co., Def’t. Cal. 278. 


Now again come here the parties aforesaid, in manner 
24 aforesaid, and the same jury that was respited on Friday 
last, who, after a further hearing of the case, are again res- 
pited until the meeting of the court to-morrow morning. 


TursDAyY, April 20th, A. D. 1886. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


At Law. No. 24593. 


James M. T. Gregson, PI’t’ff, 
Cal. 278. 


v8. 
Tue Virainra Mipianp R. R. Co., Def’t. 


_ Now again come here the parties aforesaid, in manner aforesaid, 
_ and the same jury that was respited yesterday, who, after a further 
hearing of the case, are again respited until the meeting of the court 
to-morrow morning. 


AOA IR ms Pe om 


ie Bas 29 ai ta ia gee ey ig , E 
* oe ts : © << gts & As, has ‘ ‘ ° 
id : wets 2% st * Fate Temyat ee dang ae Bese cok ie bs _ 
h Se 8 a a B, ‘ig a es me Bie lea %. 
* : * La ALS s ye Se Lee ihe 5 Be ee Oe mae waren ia’ oo ‘ 
§ } é s ae y Ot aa s se ile 
. a 2 * 
oy ee 
=o wy 
ae 


THE VIRGINIA MIDLAND RAILROAD CO. _ 


Wepnespbay, April 21st, A. D. 1886. 


Session resumed pursuant to adjournment, Hagner, justice, pre- 
Ys siding. 
x 


; « * * *« * ” 
d 25 James M. T. Giegson, PI’t’ff, ie Law. No. 24593 
: v8. : ; 
; THe ViraintA Miptanp R. R. Co., Def’t. Cal. 278. 
Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who after the case is 
e, | given them in charge, retire to their room to consider of their ver- 
| dict, with permission if they agree during the adjournment of the 
court, after reducing their verdict to writing, signing, sealing, and 
| delivering the same to their foreman, to separate until the meeting 
3.  ° of the court to-morrow morning. 
| Tuwurspay, April 224, A. D. 1886. 
yg Session resumed pursuant to adjournment, Hagner, justice, pre- 
d | - siding. | 
l- . 
», THe VirarntA Mrpianp R. R. Co., Def’t. Cal. 278. 
Po 
y Now again come here the parties aforesaid, in manner aforesaid, 


and the same jury return into court, and on their oath say they find 
: said issues in favor of the defendant. Therefore it is considered 
that the plaintiff take nothing by his suit, and that the defendant 
é go thereof without day and recover against the plaintiff the costs 
| of its defence, taxed at $—, and have execution thereof. 


, i 26 Motion for New Trial. Filed Apr. 26, 1886. 
| In the Supreme Court of the District of Columbia. 
Tr 
y : GLEESON 
:- v8. - 
Tae VirGintA MipLtanp RAILROAD | At Law. No. 24593. 
| CoMPANY. 
esc Now comes the plaintiff and files this his motion for a new trial 
for the following reasons: 
1. ‘The verdict of the jury was against the evidence, 
2. The verdict of the jury was’not supported by the evidence. 
3. For errors of the court in the admission and rejection of evi- 
| dence. ; ; 
: | 4. For errors of the court in granting the prayers of the defend- 
: ant and refusing to grant the prayers of the plaintiff, and in charg- 
, ing the jury. 


5. On exceptions to the rulings of the court in granting the 
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JAMES M. T. GLEESON VS. 


prayers of the defendant and refusing to grant the prayers of the 
plaintiff, and in charging the jury. : 


ISAAC H. FORD, ( 
FRANCIS MILLER, | 
Attorneys for Plaintiff. ws 
27 Fripay, May 7th, A. D. 1886. 
Session resumed pursuant to adjournment, Hagner, justice, 


presiding. 
~ + . * + ~ 
James M. Giexson, PI’t’ff, 
v8. At Law. No. 24593. 
Virointa MIpLAnNpD R. R. Co., Def ’t. 


Upon hearing so mach of the plaintiff’s motion for a new trial as is 
addressed to the discretion of the court, it is considered that the same 
be, and is hereby, overruled. 


Proceedings before the supreme court of the District of Columbia, 
holding a special term at law and circuit court in and for said 
District, commencing the second Monday, ft being the tenth day, 
of May, A. D. 1886. 


Monpay, May 10th, A. D. 1886. 


By order of Hon. Alexander B. Hagner, one of the justices of said A 
supreme oF Ae gy AR court is opened by proclamation of the ” 
‘marshal, pursuant to rule of court. A. 

* * . * * * * . 
. h + 


28 Monpay, June 7th, A. D. 1886. 


Session resumed pursuant to adjournment, Hagner, justice, 
presiding. . . 
* * 


* * * * * 


James M. T. Guezson, PI’t’ff, aa 
v8. At Law. No. 24593. 
_ THe Virecryra Mrpuanp R. R. Co., Def ’t. 


__ -Now again comes here the plaintiff, by his said attorneys, and ten- 

rs to the court here his bill of exceptions to the rulings of the court 

| the trial of this case, and prays that they may be duly signed, 

paled, and made a part of the record now for then, which is done 
dain¢g y. 


Bill of Exceptions. Filed June 7, 1886. 
: e Supreme Court of the District of Columbia. 


in 


M.T.Gierson_ 
U8. At Law. No. 24593. | 
ND Rattway Company. | 


red. th t upon the trial of this cause before Hon. 
mer, an associate justice of this court, and a 


». 
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MIDLAND RAILROA 


29 jury, duly empaneled, the plaintiff, to maintain the issues 

on his part joined, gave evidence tending to prove that he 
was in January, 1882, and had been for twelve or fourteen years 
prior to that date a railway postal clerk in the service of the United 
States Post Office Department, and that he was at the time men- 
tioned head clerk on one of the postal cars of the said railroad com- 
pany; that on the morning of Sunday, January 15, 1882, in the dis- 
charge of his duties, he started on a postal car of the defendant from 
the city of Washington to go to Danville, Virginia, which was the 
end of his route; that before reaching Charlottesville, Virginia, near 
Orange Court-House, the train on which he was was stopped by a 
land slide which obstructed the track of the defendant; that after 
three successive trains from Washington had arrived and had all 
been collected together at the land slide the mail of which the plain- 
tiff had charge was transferred around the slide and a train was 
inade up on the other side of it to transport the mail and passengers 
southward; that the said train started from Charlottesville for 
Lynehburg and Danville about half past seven p. m. and the ac- 
cident occurred in the neighborhood of an hour after leaving Char- 
lottesville,on Sunday night, and that the train ran (at a speed more 
rapid than usual, so much so as to be asubject of remark to those 
in the mail car) to a point about a half a mile beyond Faber’s, a 
station on said railroad, where it ran into another land slide, throw- 

ing the locomotive off the track on the left side going south 
30 and precipitating the tender upon the locomotive and the 

mail car upon the tender; that the scene of the accident was 
a cut made by said railroad fifteen or twenty feet in depth, and that 
the earth had slipped from. the right-side of the road going south 
and extended entirely across the track after the accident. 

The plaintiff further gave evidence tending to prove that at the 
time of said accident he was properly engaged in the discharge of 
his duty asa railway postal clerk; that he was thrown violently 
forward by the force of the collision, striking against a stove and 
letter box, by which three of his ribs were broken, his head on the | 
left side severely contused, and that he received other bruises and 
hurts. ! 

That he was detained at the scene of the accident till the after- 
noon of Monday, the 16th, when he went on to Lynchburg to de- 
liver the registered mail matter, which was in his special charge, 
and then returned to Washington, where he placed himself under 
the charge of a physician; that he was unable to attend to his duties 
for about thirty days; that his mental and physical health was very 
much impaired, so that he was unable to perform the duties im- 
posed upon him as postal clerk, and that he finally lost his position 
as such in consequence of the accident complained of, and, more- 
over, was by said accident disqualified from attending to other 
business. 

The plaintiff further offered evidence tending to prove that the > 
engineer of the train was caught on the locomotive by. the tender 
aud so injured that he died in a very short time, and that the firg- 
man was considerably injured. 


16 JAMES M. T. GLEESON VS. 


31 The defendant, to support the issues on its part joined, gave 
og a evidence tending to prove that the train at the time. of the 
' | _ aceident was not running at more than its usual rate of speed and 


not more than 20 miles an hour; that the engineer and fireman 
were competent men and were in their proper places; that the fire- 


Pe man was on the lookout and saw nothing of the land slide looking 
4 forward from his seat, and that the engineer neither said nor did 
i anything to indicate to witness that he saw it before the accident ; 


and also gave other evidence which tended to prove that the land 
slide occurred contemporaneously with the passage of the train and 
was caused by the vibrations proceeded by the passing train shaking 
down the earth from the right side of the cut; that this land slide 
thus caused struck the passing train and caused the accident com- 
plained of; and evidence tending to prove that the track was in 
good condition and was properly constructed. 

The defendant further gave evidence tending to prove that rain 
had fallen on the afternoon of Friday and the morning of Saturday, 
the 13th ‘and 14th of January; that a train from the South had 
passed through this cut at about 7 o’clock on the morning of Janu- 
ary 15th, conducted by the same engineer that was afterwards killed 
in the accident, and that a young man then about nineteen years 
old, sent out as a track-walker by the defendant, had walked along 

the track through this cut at about seven o’clock of the even- 
32 ing of said day, or about two hours before the accident, and 

that there was no slide at that time, and that no land slide 
had occurred in that immediate vicinity for at least three years. 

And thereupon the plaintiff offered evidence tending to prove that 
several land slides had occurred within one mile of the scene of the 
accident while be had been running on the defendant’s road, one of 
them within two years of the time of the accident. _ 

And, the testimony on both sides having closed, the plaintiff asked 
the court to instruct the jury a8 set forth in the following prayers, 
to wit: . 

I. The defendant, being the owenr of its road-bed as well as its 
cars, is bound to the same diligence and skill as to the construction 
of its road-bed as it is with reference to the construction and condi- 
tion of its cars. 

IL. The jary are instructed that if the defendant, by its servants, 

undertook to convey the plaintiff on its railroad, and while so con- 
veying him, ieeeab the negligence of the servants of the company 
then and there employed on said railroad, the accident occurred by 


ty 


hich the plaintiff was injured, then the defendant is liable for the 
jury done to the plaintiff by said accident, although he was on 

‘cars asa railway postal clerk and not as an ordinary passenger. 
Jefendant as a common carrier is responsible for in- 
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THE VIRGINIA MIDLAND RAILROAD CO. | 
that, as far as human care and foresight can go, it would transport 
with safety the plaintiff. . 


IV. If the jury find for the plaintiff, in.estimating the damages | 


they may consider the circumstances, condition in life, and pursuits) 
of the plaintiff; the probable consequences of the injury as transi-° 
tory or permanent, according to the evidence; the rate of his earnings 
previous to the injury and the consequent loss from inability to 
prosecute his calling, if they shall find the same; any physical in- 
jury or physical suffering, mental suffering, or mental impairment, 
if resulting from physical injury, and whatever they may fine to be 
the continuing effect of the injury and its seohable effect in the 
future, provided they find such injuries and that they are the results 
of the accident complained of as a proximate cause. 

Which said prayers the court granted. And thereupon, at the 
defendant’s request, the court granted the four following prayers, 
to wit: 

I. The burden of proof is on the plaintiff to show that the de- 
fendant was negligent, and that its negligence caused the injury. 

II. The jury are instructed that the plaintiff, when he took the 
position of a postal clerk on the railroad, assumed the risk and 

hazard attached to the position, and if in the discharge of 
34 his duties as such he was injured through the devices in and 

about the car in which he was riding, properly constructed 
for the purpose of transporting the mails, the railroad is not liable 
for such injury unless the same were caused by the negligent con- 
duct of the company or its employees. 

III. The court instructs the jury that, whilst a large degree of 
caution is exacted generally from railway companies in order to 
avert accidents, the caution applies only to those accidents which 
could be prevented or averted by human care and foresight and 
not to accidents occurring solely from the act of God. If they be- 
lieve that the track and instruments of the defendant were in good 
order, its officers sufficient in number and competent, and that the 
accident did not result from any deficiency in any of these require- 
ments, but from a slide of earth caused by recent rains, and that 
the agents and servants of the company had good reason to believe 
that there was no such obstruction in its track, and that they could 
not, by exercise of great care and diligence, have discovered it in 
time to avert the accident, then they should find for the defendant. 

IV. If the jury believe from the evidence that the defendant’s 
instruments, human and physical, were suitable and qualified for 
the business in which it was engaged ; that the accident complained 
of was caused by the shaking down of earth which had been 
loosened by the recent rains, and that the earth was shaken down 
by the passing of this train, then the accident was not such an act 
of negligence for which the defendant would be responsible, and 

the jury should find for the defendant. 
35 And the counsel for the plaintiff objected to the granting 
of the first of said prayers and asked the court to modify it 
by adding to it the words “ but that the injury to the plaintiff upon 
the car of the defendant, if the plaintiff was in the exercise of ordi- 
3—287 
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JAMES M. T. GLEESON YS. 


nary -~ is prima facie evidence of the company’s liability.” But 
4 fused so to modify the said prayer, and the plaintiff duly 
n y excepted to the granting of eel one of said prayers 


2 w «rf the defendant and to the refusal of the court to modify 
‘aa v6 Said first prayer as offered before the jury retired; which said 
Ss exceptions were severally allowed and entered on the minutes of 
the justice trying the cause; and the counsel for the plaintiff prayed 
the court to sign and seal this his first bill of exceptions ; which is 
accordingly done this 7th day of June, 1886, now for then. 


A. B. HAGNER. [segat.] 
Associate Justice. 


36 Monpbay, October 4, 1886. 


Proceedings before the supreme court of the District of Columbia, 
sitting in general term, commencing on the first Monday, fourth 
day, of October, 1886. 


Present : Chief Justice Cartter and Justices Cox and Merrick. 


* * * * * * * 


Monpbay, January 3d, 1887. 


Session resumed pursuant to adjournment. 
Present, presiding: Chief Justice Cartter and Justices Cox and 
Merrick. 


James M. T. GLEEson No. 24593. Law. 


v8. 
Tar Vireiia Mipianp Raitroap Company. Cal. 56. 


2 oo Because upon argument of the plaintiff's motion for a new trial 
, in this case it seems to the court here that there is no error in the 
record of the proceedings of the special term or in its judgment, it 
is considered that the judgment of the special term be, and it is 
hereby, affirmed ; that the plaintiff's motion for a new trial be, and 
it is hereb overruled, and that the defendant recover against the 
plaintiff e costs of the cause in this court and have execution 


87 Filed July 26, 1887. 


In the papeome Court of the District of Columbia, the 26th Day of 
July, 1887. 


* James M. T. GuEEson ~ 

vs, 
a THE VIRGINIA Mipianp Rartroap Com- No. 24593. In Error. 
sd PANY. 


: a Soe all men by these presents that we, James M. T. Gleeson and 
_ Charlés Ford, as surety, are bound unto the above-named The Vir- 
ind Railroad Company in the sum of two hundred dol- 
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lars, to be paid to the said The Virginia Midland Railroad Company, 
its successors or assigns; to which payment, well and truly to be 
made, we bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals and dated this 26th day of July, 1887. 

Whereas the above-named James M. T. Gleeson has prosecuted his 
appeal to the Supreme Court of the United States to reverse the 
judgment rendered in the above suit by the said supreme court of 
the District of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named James M. T. Gleeson shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise the 
same shall be and remain in full force and virtue. 

JAMES M. T. GLEESON. {ear 
CHARLES FORD. SEAL. 


Sealed and delivered in presence of— 
THOS. E. YOUNG. 


Approved July 26th, 1887. 
WM. M. MERRICK, A. J. 


38 United Srates oF AMERICA, 88: 


The President of the United States to the chief justice and justices 


of the supreme court of the District of Columbia, Greeting : 


Because in the record and proceedings, as also in the rendition ofa 
judgment in a plea which is in the said court, before you, between 
James M. T. Gleeson and The Virginia Midland Railroad Company, 
being No. 24593 at law, a manifest error hath happened, to the great 
damage of the said James M. T. Gleeson, as by his complaint appears, 
and it being fit that the error, if any hath happened, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, therefore you are hereby commanded, if judgment be 
therein given, under your seal, distinctly and openly, to send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the 
United States should be done. . 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 26th day of July, in the year of our Lord 1887, 
and of the Independence of the United States the one hundred and 


twelfth. 


[Seal Supreme Court of the District of Columbia. } 


R. J. MEIGS, Clerk. 


JAMES M. T GLEESON VS. 


District oF CotumBIA, To wit: 


To the Virginia Midland Railroad Company : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on . 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein James M. T. Gleeson is plaintiffand you are defendant, to | 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected, so that speedy justice 
be done the parties in that behalf. 

Witness E. F. Bingham, chief justice of the said supreme court 
of the District of Columbia. 

E. F. BINGHAM, 


Chief Justice. 


39 [Endorsed :] No. 24593. Law. James M. T. Gleeson vs. 

Virginia Midland Railroad Co. Writ of error and citation. 
Served copy of within writ and citation on Linden Kent, attorney of 
record, July 26,1887. A.A. Wilson, marshal. 
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08. + No. 287. ae 

THE VIRGINIA MIDLAND | 
RAILROAD COMPANY. , E 


Brief in behalf of the Plaintiff in Error. 2 


ISAAC -H. FORD, 
GUION MILLER, 
For the Plaintiffs in Error. , 


R. O. Polkinhorn, Printer. 


IN THE 


Supreme Court of the United States 


OCTOBER TERM, 1890. 


JAMES M. T. GLEASON, } 
Plaintiff in Error, | 


v8. 
THE VIRGINIA MIDLAND 
RAILROAD COMPANY. 


+ No. 287. 


 cceeeeeeeealllniediianetmenie 


Brief in behalf of the Plaintiff in Error. 


STATEMENT OF THE CASE. 


This case comes up on error from the decision of 
the General Term of the Supreme Court of the District 
of Columbia, overruling the motion of the Plaintiff 
for a new trial upon a bill of exceptions to the ruling 
of the Justice in Special Term upon the prayers of 
the defendant. 


It isan action against the defendant for injuries 
received by the plaintiff. on the car of the defendant 
while in the discharge of his duty as a United States 
Mail Agent. The evidence necessary to the discus- 
‘sion of the questions of law raised by the exceptions 
will be found on pages 15 and 16 of the Record. 
From this it appears that the plaintiff, on Sunday 
morning, January 15, 1882, started on a postal car 
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of the defendant to go on his regular route from . 
Washington to Danville, Va. Before reaching 
Charlottsville, Va., the train was stopped by a land 
slide which obstructed the tracks, and after consid- 
erable delay the mail was transferred to another 
train which left Charlottsville for Danville about 
half past seven p. m., and after a run of about an 
hour this train ran into another land slide, which 
threw the train from the track and seriously injured 
the plaintiff, who at the time was properly engaged 
in the discharge of his duty. The scene of the acci- , 
dent was a cut made by the Railroad Company, fif- 
teen or twenty feet deep, and the earth had slipped 
from the right side across the track. The defendant 
gave evidence tending to show that the land slide 
occurred contemporaneously with the passage of the 
train, and that it was caused by the vibrations pro- 
duced by this train in passing. The defendant also 
gave evidence tending to prove that rain had fallen . 
on the afternoon of Friday and the morning of Satur- 

day, the 13th and 14th of Jatuary. It alsc appeared 

that land slides had occurred in the immediate vic- 

inity of the accident within two or three years of 

this time. 


e 


ARGUMENT. 


J ustice, before whom the case was tried, prop- 7 

ucted the jury that the defendant was not 

om liability by the fact that the plaintiff “ 
ca t in the discharge of his duty as a 

fail Agent, as is shown by the follow. 
: dn which this point is expressly passed 


¢ 
j 
_ 


Am... 
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Seybolt vs. N. Y. L. #., &., R. R. Co., 9 


N. Y., 562. 

Hammond vs. N. EF. R. R. Co., 6 South Caro- 
lina, 130. 

ills. Cent. R. R. Co. vs. Crudup, 63 Miss. 
291. 

Collett vs. London and N. W. R. R. Co., 16 
Ad. & El., (N_ 8.) 984. 


A Mail Agent is not a ‘‘free passenger’ and is 
therefore entitled to the same protection as other 
passengers. 


Grand Trunk, &e., R. R. vs. Stevens, 95 U. 8.» 
655. 

N. Y. C. R. R. Co. vs. Lockwood, 17 Wall 
357. 

Steamboat New World vs. King, 16 Howard 
469. | 

Blair vs. The Hrie R. R. Co., 66 N. Y., 


313. 
Yeomans vs. Contra Costa, &c., R. R. Co., 44 


Cal. 71. 


The exceptions relied on are to the granting of the 


four prayers asked by the defendant and set forth | 


on page 17 of the Record. 
I. 


The Court erred in refusing to modify the defend- 
ant’s first prayer as requested by the plaintiff. This 
prayer was (R. pp. 17 and 18): 

‘‘The burden of proof is on the plaintiff to show 
that the defendant was negligent, and that its negli- 
gence caused the injury,’’ and the plaintiff asked 


es 
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the Court to modify this prayer by adding to it ee ee 
the words, ‘‘but that the injury to the plaintiff upon > oe 
the car of the defendant, if the plaintiff was in the 
exercise of ordinary care, is prima facie evidence 
of the Company’s liability.” 


That the occurrence of a” injurious accident to a 
person riding in a railroad car under the circuy- 
stunces of this case is prima facie evidence of negli- 
gence on the part of the company, and throws upon 
it the burden of proving that it was not guilty of any - od 
negligence, is certainly a reasonable rule of law. J 
The passenger delivers himself up entirely to the . 
care and control of the carrier; he knows and can 
know nothing of the condition of the track or the 

“ears, and has no means of ascertaining the character 
of the company’s employees. All these things are 
within the cognizance of the officers of the company, 

and they can at any time make proof of them. 


t 
ee 


In the case of 7’he New Jersey R. R., &c., Co. vs. 
Pollard, 22 Wall., 341, the plaintiff was standing up ~ 
in the car as it slowly entered the depot, and there 
was a concussion of the train, and the plaintiff was 

_ thrown back against the arm of the seat and injured 
her spine. Under these circumstances the following 

prayer, which was granted bélow, was held to cor. 

_ rectly state the law upon the authority of the case of 

' Stokes vs. Saltonstall, 13 Peters, 181: 


“That, while the piaintiff is bound to satisfy 
the jury that the injury was caused by the neg- 
ene of the defendant, if, from the evidence 
ry are satisfied that the injury was occa- 
‘she was a passenger on Defendants’ 
feed and that she was in the exercise of ordi- 
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nary care, namely: that degree of care which 
may reasonably be expected from a person in her 
situation, this would be prima facie or presump- 
tive evidence of defendants’ liability, and the 
plaintiff would not be required to show by what 
particular acts of misconduct or negligence on 
the part of the defendant the injury was occa- 
sioned, thatin such case as supposed above, the 
defendant company must show, the burden be- 
ing upon it, that its whole duty was performed, 
and that the injury was unavoidable by human 
foresight; that the company was bound to use 
the best precautions and improvements in known 
practical use to secure the safety of its passen- 
gers, public policy and safety requiring that it 
be held to the greatest possible care and dili- 
gence.’ 


Tn the case of Seybolt vs. V. Y. and E., &e., R. R. 
Co., 95 N. Y., 562, the train left the track and the 


cause was left in some doubt by the testimony. At 
the close of the case, the defendant requested an in- 
struction to the jury that ‘‘the burden of proof is on 
the plaintiff to establish the negligence of the defen- 
dant. If there isa reasonable doubt on the whole 
evidence as to the negligence of the defendant, the 
verdict should be for the defendant.’’ This was 
refused, and on appeal the court says: 


‘‘We think the court committed no error in 
refusing to charge as requested. * * * * When 
he (the plaintiff) has shown a situation which 
could not have been produced except by the op- 
eration of abnormal causes, the onws then rests 
upon the defendant to prove that the injury was 
caused without his fault.’’ 


The case of P. & R. R. Co. vs. Anderson, 94 Penn. 
St., 351, was one in many respects similar to this. A 
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passenger was injured by an accident caused by the 
washing away of an embankment during an unprece- 
dented storm, and the court held, even in that case, 
that the occurrence of the accident was prima facie 
evidence of the carrier’s negligence, and threw upon 
him the burden of disproving it. 


In another case against the same company, the 
same court, when the accident was caused by a 
cow on the track, says: 


‘On the part of the company thecontract im- 
plies that they are provided with a safe and suffi- 
cient railroad to the point indicated ; that their 
cars are staunch and roadworthy; that means 
have been taken beforehand to guard every ap- 
parent danger that may beset the passenger, and 
that the servants in charge are tried, sober, com- 
petent men. When, in performing this con- 
tract, they hurt a passenger, without fault of 
his, the law raises, prima facie, a presumption 


of negligence and throws on the company the 
onus of showing it did not exist.’’ 


Sullivan vs. P.& R. R. R. Co.,30 Penn. St. 239. 


And again,in Brehm vs. The Great Western R. R. 
Co., 34 Barb. (N. Y.), 256, a case similar to this, the 
court says: 


‘*In this case instead of carrying the plain- 
tiff safely over its road as the defendant con- 
tracted to do, he is, with the entire train, plunged 
into a gulf of some forty feet in depth, and the 
track wholly submerged or swept away. The 
moment such a state of things was shown to ex- 
ist, the presumption of negligence on the part 
of the defendant, necessarily arose, and it re- 
quired evidence on the part of the defendant to 
overcome that presumption, and establish affir- 
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matively that no negligence existed on its part 
to which the accident could be attributed. 

‘‘The principle of law having thus been cor- 
rectly laid down to guide the jury, it obviously 
became a question for them to decide, upon the 
whole evidence, whether the defendant had suc- 
ceeded in removing the presumption of negli- 
gence arising from the circumstances of the case, 
and establishing clearly that the accident arose 
either from causes inexplicable and involving no 
responsibility on its part, or from the hidden 
forces of nature and the interposition of a 
superior power which no care, skill or precau- 
tion on its behalf could avert or control.’’ 


The authorities seem to be entirely harmonious on 
this subject. 

Pittsburg, &c., R. R. Co. vs. Pillow. 76 Penna. 
St. 510; 

P.C. & St. L. R. R. Co. vs. Thompson, 56 
Ills., 138 ; 

Central R. R. vs. Freeman, 75 Ga., 339 ; 

Lemon vs. Chanslor, 68 Mo., 340; 

Field vs. Middlesex R. R. Co. 109 Mass. 398; 

B. & O. R. R. Vo. vs. Wightman, 29 Grattan, 
(Va.) 444; 

Yeomans vs. Costa, &e:, Co., 44 Cal., 71; 

Angell on Carriers, § 569 ; 


2d Greenleaf on Evidence, § 222; 


b 


But the court refused to modify the defendants’ 
first prayer as requested, and thereby instructed the 
jury that the burden of proving that the tracks was 
obstructed by reason of the negligence of the defend- 
ant rested on the plaintiff. He was quietly and dili- 
gently engaged in the discharge of his duties one 
minute, and the next, he was disabled for all obser- 
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vation or enquiry as to the cause of his injury, and 
yet he is required to satisfy the jury that the acci- 
dent arose from the neglect of the company. The 
accident proved that something was owt of order, and 
when that was established it was for the defendant 
to show that it was not out of order through any neg- 
lect of its agents or employees. 
Thomp. Car. Pass, 211, 218. 


In no class of cases is the question of prima facie 
evidence of more vital importance than in cases of 
this character, where the plaintiff is under such 
great disadvantages in securing particular and spe- 
cific evidence of negligence. Its importance is thus 
forcibly stated by Justice Story : 


‘*What is prima facie evidence of a fact? 
It is such as, in judgment of law, is sufficient 
to establish the fact; and if not rebutted, re- 
mains sufficient for the purpose. The jury are 
bound to consider it in that light, unless they 
are invested with authority to disregard the 
rules of evidence by which the liberty and estate 
of every citizen are guarded and supported.’’ 


Kelly vs. Jackson, 6 Peters, 622. 


Of the benefit of this rule the plaintiff was totally 

* deprived by the ruling of the trial justice, and it is 

submitted that this error alone is sufficient to enti- 
tle him to a new trial. 


9 
II, 


The second prayer to which exception was taken 
is as follows (R., p. 17): 


‘‘The jury are instructed that the plaintiff, 
when he took the position of a postal clerk on 
the railroad, assumed the risk and hazard at- 
tached to the position, and if in the discharge 
of his duties as such he was injured through the 
devices in and about the car in which he was rid- 
ing, properly constructed for the purpose of 
transporting the mails, the railroad is not liable 
for such injury, unless the same were caused by 
the negligent conduct of the company or its em- 
ployees.”’ 


W hile this prayer may, strictly speaking, correctly 
state the law, there is not only no evidence in the 
case upon which to base it, but also it is so drawn 
as to mislead the jury. The statement that the plain- 
tiff ‘‘assumed the risk and hazard attached to the 
position’’ of postal clerk, is in the highest degree 
calculated to make the jury believe that the defend- 
ant did not owe him the same degree of care and pro- 
tection as is due to other passengers. And there is 
nowhere in the record, nor in the case, any evidence 
tending to show that anything connected with his 
position, as such, contributed to his injary. 


The instruction should not, therefore, have been 
allowed to go to the jury. 
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The defendant’s third prayer, which was granted, 
and to which exception was taken, is as follows: | 
(R., p. 17.) 


‘*The court instructs the jury that whilst a 
high degree of caution is expected generally from | 
railway compapies in order to avert accident, the 
caution applies only to those accidents which 
could be prevented or averted by human care and 
foresight, and not to accidents occurring solely ‘ 
from the act of God. If they believe that the 
track and instruments of the defendant were in 
good order, its officers sufficient in number and 
competent, and that the accident did not result 
from any deficiency in these requirements, but 
from a slide of earth caused by recent rains, and 
that the agents and servants of the company had 
good reason to believe that there was no such : 
obstruction in its track, and that they could not, 

by the exercise of great care and diligence, have ay 
discovered it in time to avert the accident, then 

they should find for the defendant.” 


This instruction contained three errors. 


(a) In that it assumes that the aceident was caused 
by an ‘act of God,’’ in the sense in wliich the term 
is technically used. 


(5) In not holding the defendant company respon- 
sible for the condition of the sides of the cut made 
by it in the constrnction of the road, the giving way 
of which caused the accident. 4 : 


(c) In not correctly stating the degree of care and 
diligence required of carriers of passengers. 


1] 


(a) 

The facts of this case do not disclose an ‘‘act 
of God” as the cause of the injury. | 

The proof offered by the plaintiff certainly does 
not show such a cause. It does not even show 
that there had beenarain. It merely shows that 
the accident was caused by the train running into a 
landslide, which threw it from the track. Such an 
accident clearly could not be presumed to have re- 
sulted from the ‘‘act of God.’’ The defendant s ev- 
idence establishes the fact that ‘‘rain had fallen on 
the afternoon of Friday and the morning of Satur- 
day, the 13th and 14th of January.’’ The accident 
occurred Sunday night, January 1gth, about thirty- 
six hours later. It was an ordinary rain, such as 
might be expected at any time. It was merely a 
common manifestation of nature. - Something within 
the everyday experience of men. An occurrence of 
which ever one is bound to take notice. A force that 
is constantly at work. A danger, if you please, but 
one we all must anticipate and guard against. There 
was no element of sudden emergency. ‘There was no 
force which might not easily have been resisted by 
human agencies. There was neither a sudden nor 
extraordinary flood or freshet, nor is there any evi- 
dence of frust. 


Moreover,the rain in this case could in no wise be 
considered the immediate or proximate cause of the 
accident. The track being covered with earth, 
which had fallen from the sides of the cut, was the 
immediate cause. The action of the rain which had 
fallen nearly two days before, and which may have 
tended to loosen the earth, was certainly too far re- 


* 
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moved from the accident to be the proximate canse. 
Then, too, the cut was made by men, the agents of 
the defendant. The original surface of the hill with 
the grass and roots which had added to its stability, 
had been cut away leaving the earth exposed to the 
action of the elements. The defendant knew this 
and was bound to guard against it. 

This immediate vicinity had been, in the past, 
subject to land-slides (R. p. 16), and the train upon 
which the plaintiff was riding had that evening been 
delayed by a land-slide, at another point on the 
road. (R. p. 15.) In addition to this, though run- 
ning at night, and with the knowledge of this dan- 
ger, the speed of the train does not appear to have 
been slackened, even according to the defendant’s 
testimony (R. p. 15), while the plaintiff's evidence 
is to the effect that the train was running ‘‘at a speed 


' more rapid than usual, so much so as to be a subject 


of remark to those in the mail car.’’ (R. p. 15.) 


That these facts do not constitute an ‘‘act of God’’ 
within the meaning of the exemption is, we submit, 
abundantly shown by the following quotations and 
decisions. 


‘‘The exception of the ‘tact of God”’ has, by 
the decision of the Courts, been restricted to such 
narrow limits, as scarcely to amount to any relief 
to Carriers. It ts in reality limited to accidents 
which come from a force superior to all human 
agencies, either in their production or resis- 
tance.’’ 

2 Redfield on Railways 6, § 167. 


Lord Mansfield, in Forward vs. Pittard says: 


-# . 
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‘‘What is an ‘tact of God?’’ I consider it 
to be something in opposition to the act of man, 
for everything is the ‘tact of God” that hap- 
pens by His permission; everything, by His 
knowledge. But to prevent litigation, collu- 
sion and the necessity of going into circumstan- 
ces that can’t be unravelled, the law presumes 
against the Carrier unless he shows it was done 
** * * * by such an act as could not happen by 
the intervention of man, as storms, lightnings 
and tempests.”’ 

‘*The ‘act of God”’ seems to involve some no- 
tion of an accident from natural causes, impos- 
sible to be forseen, and therefore impossible to 
be guarded against. Such are the instances of 
storms, hightnings and tempests enumerated by 
Lord Mansfield in 1 T. R., 33.” 


Ewart vs. Street, 2 Bailey (S. C.), 162. 
‘*The loss must be occasioned immedjately 


and directly, and not consequentially by the 
‘act of God.’”’ 


Bset, C. J., in Riley vs. Home, 5 Bing., 220, says: 


‘*From his liability as an insurer, the carrier 
is only to be relieved by two things, both so 
well known to all the country when they happen, 
that no person would be so rash as toattempt to 
prove that they had happened when they had 
not, namely, the ‘act of God,’ and the King’s 
enemies.”’ 


In Moffat vs. Strong, 10 Johns., 11, Chief Justice 
KENT says: 


‘*The only real point in the case was a ques- 
tion of fact submitted to the jury, viz., whether 
the loss of the scow was to be attributed to that 
inevitable necessity not arising from the interven- 
tion of man, which human pradence could not 
have avoided, and which is considered as the 
‘act of God.’ 
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‘*The well-settled legal import of these phrases 
(The ‘act of God,’ or inevitable accident) limits 
inevitable accidents to such as may be produced 
by physical causes which are irresistible, which 
human foresight and prudence cannot anticipate, 
nor human skill and diligence prevent, such as 
loss by lightning, storms, inundations and earth- 
quakes, and the unknown dangers to naviga- 
tion, which are suddenly produced by their vio- 
lence.”’ 


McVCali vs. Brock, 5 Strobhart, (South Car), 
124. 


‘‘In my opinion, the tact of God,’ unmixed 
with human agency or human negligence, are 
synonymous. * * * In thus laying down my 
views of the law, it is not my purpose to shift the 
onus, or to relieve carriers from the strict dili- 
gence required of them in the older authors. 
To render the excuse valid, not only must the 
‘carrier trace the loss or injury immediately to 
the operations of nature, but he must convince 
the jury that such loss or injury resulted from 
inevitable necessity, which no human prudence 
could foresee or prevent.’”’ 


Steamboat Co. vs. Barclay, 30 Ala., 128. 


In the case of Transportation Co. vs. Thiers, 4 
Zabrieskie (N. J.), 797, a ‘‘ violent storm,’’ ‘itself 
strictly an act of God,’’ caused a low tide, and thus 
the vessel struck against a projecting timber of the 
wharf below the water, the court says : 


‘*The natural effect of the storm which oc- 
curred in this case and which was not sudden, 
but of the approach of which there was full 
warning, was, as all the witnesses testify, to 
produce a very low tide, and this effect, it was 
as much the duty of the carrier to guard against 

- by all proper precautions as anyother.’’ * * * * 


f 
| 
| 


———— 
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‘‘Tf, therefore, the loss arose exclusively from 
the violence of nature, the defendants are not 
But if it were caused by that kind of 
force of the elements which could have been fore- 
seen or prevented, or by the force of the elements 
combined with such act of man as could have 
been avoided, the defendants are liable.’’ 


liable. 


of which she died. 
valne of the cow, the court says: 


In Firth vs. The Bowling Iron Co., Law Reporter, 
8 C. P. Division, 254, the defendant, who was bound 
to fence, maintained a wire rope fence. 
exposure the strands of wire rusted, decayed, and 
some of the pieces fell in the grass, and the cow of the 
plaintiff took them up while feeding, in consequence 
In sustaining an action for the 


From long 


‘‘Even without notice (of defect) this action 
seems to us, upon the facts of the ease to be main- 
The nature of the wire was known to 
the defendants; that parts of it should fall on 
the plaintiffs land was a natural result of the 
decay of the wire, and the pieces being hidden 
in the grass were naturally liable to be swal- 


tainable. 


lowed by the cattle grazing there.’’ 


, 


In this case, too, it will be noticed that the de- 
fendant was under no special contract duty to the 
plaintiff. 


elf a storm, though unusual, is not unprece- 
dented, it dves not come within the category 
of the ‘act of God. *™ 


Dizon vs. Met. B. W., 7@B. D., 418. 


Our contention is most strongly sustained by the 
case of the Great Western Ry. vs. Braid, 1 Moore, 
P. C., (N. 8.) 101, which is in, nearly every partica- 
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lar the same as this. The accident occurred abont 
2 a. m.,and from six o’clock the preceding evening, 
there had been an extraordinary storm, and the em- 
bankment was carried away; loaded trains had 
passed safely during the night, and at ten minntes 
past one that morning, and all appeared safe and 
there was nothing to attract attention. The road 
bed had been used four years without accident and 
was inspected daily. <A verdict for the plaintiff was 
affrmed, Lord Chemsford saying: 


‘‘The railroad company ought to have con- 
structed their works in such a manneras to be ca- 
pable of resisting all the violence of weather which 
in the climate of Canada might be expected, 
though perhaps rarely, tooceur.’’ ‘In thewhiole 
of the evidence there is nothing more proved than 
that the night was one of unusual severity, but 
there is no proof that nothing similar had been 
experienced before, nor is there anything to lead 
to the conclusion that it was at all improbable 
thet such a storm might at any time occur.’’ 
‘*It is evident that the embankment was insnffi- 
ciently provided with means of resisting the 
storm, which thongb of unusual violence, was 
not of such a character as might not reasonably 
have been anticipated, and which, therefore, 
ought to have been provided against by all rea- 
sonable and prudent precautions.”’ 


See also P. & R. R. R. Co. vs. Anderson, 94 
Pa. St. 351; 


Louisville, dc.,R. R. Co. vs. Thomson, 5 West. 
Rep., 833; 
Strouss vs. Wabash, &c., R. R. Co.,17 Fed. 
Rep., 209; 
_ Miller vs. Navigation Co., 10 N. Y., 431; 
Merritt vs. Harle, 31 Barb. (N. Y.) 43; 
R. R. Co. vs. Halloren, 53 Tex., 46. 
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The prayer entirely excludes the idea that the 
defendant might be responsible for allowing the sides 
of the cut to be in such a condition that an ordinary 
rain would cause a landslide, and also that negli- 
gence might be inferred from the fact that nearly 
two days had elapsed and the defect bad not been 
remedied. Certainly it is as much the carrier’s duty 
to see that the track is free from obstruction, as itis 
to see that the track itself is well laid and in place. 


The learned editors (Hare and Wallace), of 8th 
American edition of Smith’s Leading cases, p. 448, 
states the law on this subject thus: 


‘‘The road should be protected, either by 
fences, or by the companies’ servants, or in some 
way, from danger by those obstructions which 
prudence would suggest as likely otherwise to 
get upon it.”’ 


And again, on p. 449: 


‘‘That a company is unable to provide sufli- 
cient tracks or other defences against danger, 
without impairing or entirely absorbing its capi- 
tal and proving a dead loss to its stockholders, 
is hardly an answer toits legal liability. Under 
what obligation is a railway to make large divi- 
dends? Under what obligation is it not to pre- 
serve the life of travellers in its charge.’’ 


‘“‘There can be no doubt that the carrier is 
bound to see that his track is kept clear of ob- 
structions, as much as he is to see that his car- 
riages are road worthy and his servants incharge 
tried, sober and competent men.”’ 


Sullivan vs. P, & R. R. RB. Co., 30 Pa. St., 235. 
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The case of Virginia Central R. R. Co. vs. Sanger, 
15 Grattan (Va.), 237, is one closely resembling this. 
Some rocks had been piled up alongside of the track 
for the purpose of ballast, and some of them got 
upon the track, causing the injury. In rending its 
opinion the Court says: 


rin seliiacneeceg slidable 


i id ; ; 
ge ae sia 


‘Combining in themselves the ownership as 
well of the road as of the cars and locomotives, 
they are bound to the most exact eare and dil- 
igence, not only in the management of the trains 
and cars, but also in the structure and care of 
the track, and all the subsidiary arrangements 
necessary to the safety of the passengers. 


‘‘And as accidents as frequently arise from 
obstructions on the track as perhaps from any 
other cause whatever, it would seem to follow 
obviously, that there is no one of the duties of a 
railroad company more clearly embraced within 
its warranty to carry their passengers safely, as 
far as human care and foresight will go, than 
the duty of employing the utmost care and dil. 
igence in guarding their road against such ob- 
structions.”’ 


See also McElroy vs. N. & L. R. R. Co., 4 | 
Cushing, 400. 
Hutchinson on Com. Car., p. 524. 


‘*The sudden giving way of part of the struc- 
ture is evidence of negligence in its construc- 
tion.’’ 


Shearman and Redfield on Negligence § 448. 


This doctrine is also strongly expressed in the case 
of Kearney vs. London, éc., R. R.Co., Law Reports, 
6 Queen’s Bench, 759. The plaintiff was injured by 
walking along the public highway, by a brick which 
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fell from the pier of the defendant’s bridge. A train 
had just previously passed, and the counsel for the 
defendant submitted that there was no evidence of 
negligence. The court, in affirming the decision in 
L. R. 5 Q. B. 411, (see opinion of Lush J., in that 
Report, page 415), says: 


‘‘There can be no doubt that it was the duty 
of the defendants, who had built the bridge over 
the highway, to take snch care that where danger 
can be reasonably avoided, the safety of the pub- 
lic using the highway, should be provided for. 
The question, therefore is, whether there was 
any evidence of negligence on the part of the 
defendants; and by that we all understand such 
an amount of evidence as to fairly and reason- 
ably support the finding of the jury. The Lord 
Chief Justicein his judgment in the court below 
said res ipsa loguitur, and I cannot do better 
than to refertothat judgment. It appears with- 
out contradiction that a brick fell out of a pier 
of the bridge without any assignable cause ex- 
cept the slight vibration caused by a passing 
train. This we think is not only evidence, but 
conclusive evidence, that it was loose; for other- 
wise, so slight a vibration could not have struck 
it out of its place. * * * Thebridge had been 
built two or three years, and it was the daty of 
the defendants from time to time to inspect the 
bridge and ascertain that the brickwork was in 
good order, and all the bricks well secured.”’ 


(c.) 


The measure of diligence required of carriers of 
passengers is certainly not correctly stated. It is not 
sufficient that the company had ‘‘ good reason to be- 
lieve there was no obstruction.’’ They should have 


20 


had every reason. They are required to know. ‘The 
rule which entitles municipal corporations to notice 
of defects has no application to railroad companies.’’ 


Worster vs. Forty-second St. R’y Co., 50 N. 
Y. 203. 


Nor could it relieve itself from liability by the 
‘‘exercise of great care and diligence.”’ 


The carrier’s contract is ‘‘That as far as human 
care and foresight can go, he will transport them 
safely.’’ 

Stokes vs. Saltonstall, 13 Peters, 191. 
Story on Bailments, § 601. 


The degree of diligence required of railroad com- 
panies when they place their passengers in the cars, 
entirely helpless and incapable of protecting them- 
selves from injury, has frequently and forcibly been 
passed upon by this Court. 


‘*The carrier is required, as to passengers, to 
observe the wimost caution characteristic of very 
careful, prudent men. -He is responsible for in- 
juries received by passengers in the course of 
their transportation, which might have been 
avoided or guarded against by the exercise upon 
his per. of extraordinary vigilance, aided by the 
hig skill. And this caution and vigilance 
must necessarily be extended to all the agencies 

or means employed by the carrier in the trans- 
‘portation of the passenger.”’ 
Penn. R. R. Co. vs. Roy, 102 U. S., 451. 


© In P. € R., R. R. Co. vs. Derby, 14 Howard, 468, 
en carriers undertake to convey passen- 


by | fhe powerful but dangerous agency of 
) public policy and safety require that 
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ame 


21 


they Le held to the greatest possible care and 
diligence. And whether the consideration for 
for such transportation be pecuniary or other- 
wise the personal safety of the passengers should 
not be left to the spors of chance or the negli- 
gence of careless agents. Any negligence in 
such cases may well deserve the name of ‘gross.’ *’ 


Cited and reaffrmed in The Steamboat New World 
vs. King, 16 Howard, 474, and in /ndianapolis, éce. 
R. R. Co. vs. Horst, 93 U. 8., 291: 

‘Tf the degree of care and watchfulness is to 
be in proportion to the importance of the busi- 
ness and the degree of peril incurred, it is 
scarcely possible to express the extreme severity 
of care and diligence which should be required 
in the conduct of passenger trains upon rail- 
ways.”’ 


Redfield on Rail., § 149, note 5; 
Railroad Co. vs. Aspell, 23 Penn., 147. 


For an exhaustive treatment of this subject, see 
Taylor vs. R. R. Co., 48 N. H., 312-318. 

There is no evidence in the case that the sides of 
the cut had ever been examined since its construc- 
tion. They had evidently been in an unsafe condi- 
tion, at least since the rain, and they certainly had 
not been properly constructed or maintained, for 
otherwise they would have been able to withstand 
the action of an ordinary rain. 

We confidently assert that no decision can be found 

‘in the books holding that a railroad company is not 
bound to guard against ordinary rains. Inall cases 
where the company has been relieved from responsi- 
bilty the proof has disclosed a sudden and extraor- 
dinary freshetor flood,. 
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We submit, therefore, that there was manifest 
error committed by the trial justicein giving the de- 
fendant’s third prayer to the jury. 


IV. 


The fourth prayer of the defendant, to which ex- 
ception was taken is, as follows: (R., p. 17.) 


‘If the jury believe from the evidence that the 
defendant’s instruments, human and physical, 
were suitable and qualified for the business in 
which it was engaged; that the accident com- 
plained of was caused by the shaking down of 
the earth which had been loosened by the recent 
rains, and that the earth was shaken down by 
the passing of this train, then the accident was 
not such an act of negligence for which the de- 
fendant would be responsible, and the jury 
should find for the defendant.”” 


Besides being subject to the objections raised to 
preceding prayer, this one contains a still ter 
error. In it the court tells the jury that if a train, 
in its passage through a cut, shakes down the earth 
from the sides of the cut, no enquiry whatever can 
be made by them as to whether there was negligence 
on the part of the company with reference to such 
land slide. That if they believe that the accident 
was caused by the earth shaken down by this train 
while passing, they could stop right there, and should 
render a verdict for the defendant. Might not the 
‘‘utmost precaution and extraordinary diligence,’’ 
(102 U. 8., 451), have discovered that this bank was 
liable thus to fall, and would it -not have been pos- 
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sible by ‘‘the utmost care and diligence,’’ (Story on 
Bailments, § 601) to have prevented the accident? 
See Va. Cent. R. R. Co. vs. Sanger, 15 Grat- 
tan, 239-40. 


Surely the accident and the land slide were some 
evidence fending to prove negligence, and when there 
is any evidence of negligence, it raises a question of 
fact that must be decided by the Jury and not by 
the Court. 


R. R. Co. vs. Stout, 17 Wall, 657. 


Milwaukee National Bank vs. City Bank, 103 
U. 8. 668. 


3 Lawson’s Rights and Remedies, § 1215. 


But the Court below took this question from the 
Jury and declared, as matter of law, that there could 
be no negligence in such a case. 

In rendering the decision of the Court in General 
Term, [The opinion was not filed, and therefore does 
not appear in the Record, but is appended to this 
brief] Justice Cox, in effect, admits the vorrectness of 
our contention, in regard tothe prima facie case and 
degree of care, as applicable to ordinary cases, but 
he holds that the facts disclose an ‘‘act of God,”’ as 
the cause of the accident. and that therefore the 
rules of law are different. 

In support of this position he cites the case of 2. 
R. Co. vs. Keeves, 10 Wall. 176. In that case the 
damage was shown to have resulted from the imme- 
diate ‘‘act of God.’’ ‘‘The testimony in th ecase, 
wholly uncontradicted, shows one of the most sudden, 
violent and extraordinary floods ever known in that 
part of the country.’’ Moreover, that case only de- 
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cides that where the ‘‘act of God’’ causes the dam- 
age, the fact that the carrier is behind time does not 
render him liable, as such a damage is not the nat- 
ural and proximate result of such lateness. The rule 
that where the loss is shown, the burden is then 
upon the carrier to bring it within one of the excepted 
perils, such as the ‘tact of God’’ or the public enemy, 
is left untouched and in full force. 
The Niagara vs. Cordes, 21 How., 7. 


So, too, in the cases of Denny vs. R. R. Co.,13 Gray, 
481; Morrison vs. Davis, 20 Pa. St., 171; McClary 
vs. R. R. Co., 3 Neb., 44, and Gillespie vs. R. R. Co., 
6 Mo. App., 554, cited in the sanie opinion, the dam- 
age was acknowledged to have been caused, poxi- 
mately, by an ‘‘act of God,’’ and the carrier was only 
attempted to be held liable because of some negli- 
gence by which he had brought or left the goods 
within the influence of the ‘‘act of God.’’ The ques- 
tions of the prima facie case, and the existence of 
an ‘‘act of God’’ donot enter into any of these 
cases. : 

If, indeed, the question were an open one in this 
Court, the correctness of the doctrine advanced 
in these cases might be seriously questioned, for it 
has been expressly repudiated in many of the States, 
as will appear from the following cases: 

Read vs. Spaulding, 30 N. Y., 630. 
Bostwick vs. R. R. Co., 45 N. Y., 712. 
Condict vs. R. R. Co., 54 N. Y., 500. 
Durson vs. R. R. Co., 3 Lans., 265. 
Pruitt vs. R. R. Co., 62 Mo., 527, 


Michigan Cent. R.R.Co. vs. Curtis, e.,, Ilis., 
324. 
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In any event, however, this case does not present 
a similar set of facts. This relates to an injury toa 
passenger; they relate to damage to goods. In them 
the ‘‘act of God’’ was admitted; in this it is denied, 
and is not proved. 

Moreover, railroad companies have, as has been 
shown, been held liahle for accidents almost identi- 
cal in character to that which caused the injury 
complained of in this case, and in one, at Jeast, of 
these (94 Pa. St., 351), the cases of R. R. Co. vs. 
Reeves, and Morrison. vs. Davis, &c., were cited.by 
the defendant, and noticed by the Court. 


R. R. Co. vs. Anderson, 94 Pa. St., 351; 

Great Western R. R.Co. vs: Baird, 1st Moore, 
P. C. (N. 8.), 101; | 

R. R. Co. vs. Thompson, 5 Western Reporter. 
833; 

R. R. Co. vs. Sanger, 15 Grattan, 238. 

Brehm vs. R. R. Co., 34 Barb., 256. 


We respectfully submit, therefore, that the plain- 
tiff should be granted a new trial. 


ISAAC H. FORD, 
GUION MILLER, 
Attorneys for Plaintiff in Error. 
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APPENDIX. 


Mr. Justice Cox delivered the opinion of the court. 


This was an action to recover damages for an in- 
Ht jury sustained by the plaintiff on the cars of the de- 
ar} fendant, under the following circumstances. The 
ae plaintiff was a postal clerk in the service of the United 
States Post Office Department, and was, at the time 
of the occurences hereafter mentioned, head clerk on 
one of the postal cars of the defendant railroad com- 
pany. On Sunday, January 15, 1882, he started on 
a postal car of the defendant from the city of Wash- 
ington to goto Danville, Virginia, which was the 
end of the route. The train left Charlottesville for 
Lynchburgh and Danville about 7:30 p.m. in about 
an hour and a half after leaving Charlottesville, the 
train ran into a land slide, which threw the locomo- 
tive off the track. The scene of the accident was a 
cut, made by said railroad company, fifteen or twenty 
feet deep, and the earth had slipped from the right 
sideentirely acrossthe track. The plaintiff, by force 
of the collision, had several ribs broken, and was 
severely contused and suffered other consequential 
injuries. 

his is all of the case that it is necessary to recite 
for the purpose of considering the questions of law 
involved. 

The case went to the jury under several instruc- 
tions and a charge from the court, and a verdict was 
rendered forthe defendant. It comes before us upon 
a motion for a new trial upon bills of exception. 

The first important question is, what was the im- 
mediate cause of the accident? The slide was not 
from an embankment constructed by the defendant 
_.  eompany, but from a natural hill left by the defend- 
an, when they excavated for their road bed. The 

_ earth was thrown upon the track by no immediate 
uman agency, but by the forces of nature. occult, 
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unforseen, and unexplained even at this time, except 
by conjecture. It was clearly, therefore, the act of 
God. The defendant may have been guilty of ne- 
glect in not providing against such a casualty, either 
by a different construction of their road or by a bet- 
ter inspection, or otherwise. But if so, the most 
that can be said is, that their neglect contributed 
remotely to the result. Still, it remains true, that 
the direct, immediate and proximate cause of the ac- 
cident was an act of God. The ralings of the court 
are to be read in refefence to this prominent and im- 
portant fact fn the case. 

At the trial, the defendant asked the court to in- 
struct the jury ‘‘that the burden of proof is on the 
plaintiff to show that the defendant was negligent, 
and that its negligence caused the injury:”’ The 
plaintiff's counsel then asked the court. to modify 
this instruction as follows : 


‘‘But that the injury tothe plaintiff upon the 
car of the defendant, if the plaintiff was in the 
exercise of ordinary care, is prima facie evidence 
of the company’s liability,” 


—which was refused. 

This raises the important questions as to the pre- 
sumption of law growing out of an accident of this 
kind, and on whom is the burden of proof. 

The third instruction was that: 


‘‘Tf the jury believe that tae track and in- 
struments of the defendant were in good order, 
its officers sufficient in number and competent, 
and that the accident did not result from any 
deficiency in these requirements, but from a 
slide of earth caused by recent rains; and that 
the agents and servants of the company had 
good reason to believe that there was no such 

' obstruction in its track, and that they could not 
by the exercise of great care and diligence have 
discovered it in time to avert the accident, then 

the should find for the defendant.”’ 
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This instruction, which was excepted to, presents 
sa uestion, what is the the rule of diligence in 
ing against accidents of the description men. 
tioned t 
It is expedient to consider the two questions 
together. Under some circumstances it is undoubt- 
edly true that the mere happening of an accident to 
a passenger on a railroad, where the passenger him 
self has been duly careful, raises a presumption that 
it was due to the negligence of the carrier. If the 
accident results from a defective arrangement of the 
time-table, as in case of a collision of trains, both 
oecupying the same track at the same time and go- 
ing in opposite directions, or from the breakage of 
an axle or wheel, or the failure of a break to work 
properly, or the ‘displacement of a rail, or, in other 
words, from a defect in any apparatus, construc- 
tion or service under the complete control of the de- 
{, then, according to the current of authori- 
e a ie fe of the ne nee on the part 
f the defendant does arise. ut it is unsafe to go 
* fart t this. Bee Le Barron V. R. R. Co., 11 
Allen, 316. 


There is another sien of cases in which it is held 


ply. I ee anthorities that the rule does not ap- 


ty even upon a prima facie 
Swine f a een. the plaintiff’s proof, the de- 
fendant shows that the accident was caused imme- 
pos ce Be the act of God, the burden then is shifted 
to the ff, of showing that the defendant’s neg- 
ce ‘brought about or contributed to the opera. 
tthe pl hal agency in question. And still further, 
; be no | y , by his own proof, shows that the ac- 
due to an. act of God, the presumption of 
oh gtd - the defendant does not arise, 
the plaintiff, all the time, 
on the part of the de- 


jon, another rule is also recognized 
rities, and that is, that a different 
¢ applies where the accident results 
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from any defect in what is under the control of the 
carrier from that which governs in cases where it is 
due to the forces of nature. 

The carrier is bound to the highest degree of dil- 
igence and care in reference to his machinery, ve- 
hicles and plant. But the degree of care and dil- 
igence to be exercised in providing against casual- 
ties from the vis major, or act of God is only ordi. 
nary, and not more than that which persons of ordi- 
nary prudence are expected to exercise. 

One of the first cases in which these questions 
arose is that of Morrison vs. Davis & Co., 20 Penn. 
State Reports, 171, In that case it appeared that 
the plaintiff's goods were on the canal boat of the 
defendant which was wrecked by reason of an extra- 
ordinary flood ; that the boat would have passed the 
point where the accident oecurred before the flood 
came, and would have arrived safely, but that the 
defendant had a lame horse for towing the boat, and 
was for this cause unable to make the usual time. 
There the court held that the immediate cause of the 
injury was the act of God, and the defendant’s ne- 
glect, in not providing proper force for towing the 
boat, contributed only remotely to the result. 
They say: 


‘* Now thereis nothing in the policy of the law 
relating to common carriers that calls for any 
diifierent rule as to consequential damages to be 
applied to them. They are answerable for the 
ordinary and proximate consequences of their 
negligence, and not for those that are remote and 
extraordinary. And this liability includes all 
those consequences which may have arisen from 
the nezlect to make provision for those dangers 
which ordinary skill and foresight is bound to 
anticipate. Though they are held to the strictest 
care as to the sufficiency of their ship and other 
vehicles and the custody of the goods, yet no 
greater foresight of extraordinary perits is ex- 
pected of them than of other men, and no greater 
penalty is visited for its failure.” 
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This case therefore recognizes the rule of diligence 
and foresight in reference to extraordinary perils or. 
acts of God, as no stricterin the case of the common 
carrier than in the case of other persons. 

This case is cited with approbation in Denny v. 
New York Central R. R. Co., 18 Gray, 481, and both 
cases are cited with approbation by the Supreme Court 
of the United States in the case of Railroad Company 
v. Reeves, 10 Wall., 176. That wasa case in which 
tobacco, owned by the plaintiff and shipped on the 
cars of the defendant, was injured by a freshet. The 
ground of the claim against the defendant was delay 
in transporting the goods without which they would 
not have been injured. The conrt says: 


‘*We will notice one of the rejected instruc- 
tions which wasas prayed inthese words: ‘When 
the damage is shown to have resulted from the 
immediate act of God, such asa sudden and ex- 
traordinary flood, the carrier will be exempt from 
liability unless the plaintiff shall prove that the 
defendant was guilty of some negligence in not 
providing for the safety of the goods. That he 
could do somust be proven by the plaintiff or must 
appear in the facta of the case.’ It is hard to see 
how the soundness of this proposition can be made 
clearer than by its bare statement. A common 
carrier assumes all risks except those caused by 
the acts of God and the public enemy. One of 
the instances always mentioned by the elementary 
writers, of loss by the act of God, is the case of 
loss by flood and storm. Now when it is shown 
that the damage resulted from this cause im- 
mediately, he is excused. What is to make him 
liable after this? No question of his negligence 
arises unless it is made by the other party. It is 

not necessary for him to prove that the cause 
_ Was such as releases him, and then to prove af- 
firmatively that he did not contribute to it. If, 
_... after he has excused himself by showing the pres- 
nee of the overpowering cause, itis charged that 
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his negligence contributed to the loss, the proof 
of this must come from those who assert or rely 
on it. * * * The second instruction given 
by the court says that ‘If while the cars were so 
standing at Chattanooga they were submerged 
by a freshet which no human care, skill or pru- 
dence could have avoided, then the defendant 
would not be held liable. But if the cars were 
brought within the influence of the freshet by an 
act of the defendant, and if the defendant or his 
agent had not su acted the loss would not have 
occurred, then it was not the act of God, and the 
defendant would be liable.’. 

** The fifth instruction given also tells the jury 
that ‘if the damage could have been prevented 
by any means within the power of the defendant 
or his agents, and such means Were not resorted 
to, then the jury must find for the plaintiff.’ In 
contrast with the stringent ruling here stated, 
and as expressive of our view of the law’on this 
point, we cite the decisions by courts of the first 
respectability in this country.”’ 


The court then refers to the cases already mentioned 
of Morrison v. Davis & Co. and Dennyv. New York 
Central R. R. Co., and adds : 


‘*Of the soundness of this principle we are en- 
tirely convinced, and it is at variance with the 
general groundwork of the court’s charge in this 
case.’’ 


It is true that these cases relate to carriers of freight. 
But no reasons are perceived why the same rules 
should not apply to the carriers of passengers ; and, 
in fact, the law as stated above is so applied in the 
case of (Gillispie v. St. Louis, Kansas City, &e., R. 
R. Co., 6 Mo., App., 554. 

That was the case of a road-bed washed out from 
under the ties by extraordinary flood, in consequence 
of which the road gave way and an injury resulted. 
The court said, ‘* Here it came out, asa part of the 
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plaintiff’s case, that the rainstorm was one of extra- 
ordinary violence and seemingly adequate to produce 
the injury. The defendant might have rested on the 
plaintiff’s evidence and have contended before the 
jury that the sole efficient cause of the injury was the 
sudden and extraordinary storm.”’ 


After citing the evidence as to the storm they pro- 
ceed : 


‘* Here the plaintiff could not ignore this and 
similar evidence, and thus assume that, like a 
plaintiff who proves merely such an accident as 
tends to show neglect in a carrier, she had cast 
the burden on the defendant. The burden Jay 
on her to show that, notwithstanding the opera- 
tion of the act of God in the case, the neglect of 
the defendant caused the injury or actively co- 
operated with the act of God to produce it. Even 
if it could be stated without qualification, which 
it cannot, that in an action against acarrier by a 
passenger, mere proof of the accident and injury 
shifts the burden, that rule would not apply to 
a case where the plaintiff’s own evidence shows 
the act of God as an rating and possibly suf- 
ficient cause. See PR. °R. Co. v. Reeves, 10 Wall., 
190; Livezy v. Phila., 64 Pa. St.; Le Barron v. 
Ferry Co., 11 Allen, 316.” 


hapin: 

“The second error in the instruction quoted 
runs through the third and fourth instructions 
given, By these instructions the difference be- 
tween the responsibility of the carrier as against 
the act of God, aud as against those perils 
which the carrier is answerable for, is ignored. 
‘The carrier is held by the instructions to the 

highest d of foresight and care as against 
an actof God. But the law im on him no 
such liability. It has been truly said there is 
hardly any act of God, in a legal sense, which 
an exhaustive circumspection might not antici- 
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pate and supposable diligence not avert the con- 
sequence of. So that that doctrine would end 
in making the carrier responsible for acts of God 
when by law the passenger, and not the carrier, 
the risk. It has been said that, to make the 
rule a working rule and give tothe carrier the 
practical benefit of the exemption which the law 
allows him, he must be held, in preventing or 
averting the effect of the act of God, only to 
such foresight and care as an ordinarily prudent 
person or company in the same business would 
use under all the circumstances of the case, 
See also 43 Amer. Dec., note 364; citing above 
case and McClary vs. Sioux City é P. R. R. Co., 
3 Neb., 44.”’ | 


By these cases the rule is clearly laid down that 
where the injury is in the first instance shown to 
have been occasioned by the act of God, no pre- 
sumption of negligence on the part of the defendant 
arises, but the burden is upon the plaintiff of prov- 
ing such negligence. And further, that the only 
measure of diligence required on the part of the de- 
fendant to provide against such casualties is the or- 
dinary care and prudence that other people exercise. 
If the rule were as stringent as is claimed on the 
part of the plaintiff, that is, that the defendant must 
exercise extreme diligence to avert all accidents, 
there is no limit to the expense and trouble which 
they would have to assume. It would be necessary, 
for example, to send a pilot-engine in advance of 
every passenger train; to have every mile and frac- 
tion of a mile of the road policed and guarded by 
watchmen in sight of each other so that no possible 
casualty could occur without the knowledge of the 
defendant’s agents in time to avert it—precautions 
which. would. exhaust the resources of any railroad 
company in the country. 

This being the law, as we understand it, the plain- 
tiff had no: right to ask the court to instruct the jury 
to modify the first instructions given for the defend- 
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ant by saying that the injury of itself was prima. 
Jacie evidence of the defendant’s liability. Neither 
can he complain that, in the third instruction, the 
court did not assert the rule that the defendant 
should have exercised extreme diligence, instead of 
great care and diligence, in order to avert the ac- 
cident. 

Another subject of complaint is found in the fourth 
instruction given at the instance of the defendant. 
“ah The court say: 


‘*If the jury believe from the evidence that the 
defendant’s instruments, human and physical, 
were suitable and qualified for the business in 
which it was engaged ; that the accident com- 
plained of was caused by the shaking down of 
earth which had been loosenened by the recent 
rains, and that the earth was shaken down by 
the passing of this train, then the accident was 
not such an act of neglect for which the defend- 
ant would be responsible, and the jury should 
find for the defendant.’’ 


The former instructions contemplated the case of a 
slide occurring before-the train reached the point of 
the accident. This one evidently looks to the other 
theory—that the slide occurred simultaneously with 
the arrival of the train at the point in question. The 
complaint as to this instruction is that it excludes 
any inquiry into the negligence of the defendant; 
that it instructs the jury that if such an accident 
happened they must find for the defendant, without 
allowing them to consider whether the neglect of the 
— contributed to the result. 


itself, this instruction might bear that 
tation. But taken in connection with the 
lone jon and the charge, we think such in- 
voreetal unfair. All that the court means 
that if vibration caused by the train resulted 
ening and falling of the earth, that alone 
-of negligence for which the defendant 
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would be responsible, and that if that is all the 
negligence alleged or shown, the jury must find for 
the defendant. 

In the previous instruction, which has just been 
referred to, and also still more fully in the charge, 
the question of the defendant’s negligence is fully 
brought out and presented to the jury. For example, 
in the charge, at page 8 of the defendant’s brief, 
the court adopts the language used by Shearman on 
Negligence, as follows: 


‘*For if, by culpable negligence, he brought 
himself or his property into circumstances of 
such difficulty or peril as to make it im possible 
for him to escape from them without injuring 
his neighbor, he cannot excise himself by show- 
ing that he would have done more injury if he 
had left himself or his property where it was. 
His original fault deprives him of the right to 
plead inevitable accident. And the occurrence 
of inevitable accident does not excuse the omis- 
sion of care to prevent the consequences of the 
accident from extending further than is inevita- 
ble. * * * Negligence is not always neces- 
sarily culpable. There are many cases in which 
it might be desirable that a greater degree of 
care should be used than the law requires; but 
it is only the lack of such care or diligence as 
the law demands, in the particular case, which 
constitutes culpable negligence. And the law 
makes no unreasonable demand. It does not 
require from any man superhuman wisdom or 
foresight. Therefore no one is guilty of cnlpa- 
ble negligence by reason of failing to take pre- 
cautions which no other man would be likely to 
take under the circumstances. If one uses every 
precaution which the present state of science 
affords, and which a reasonable man would use 
under the circumstances, he is not responsible 
for omitting other precautions which are con- 
ceivable, even though if he had used them, the 
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injary would certainly have been avoided. So, 
if. he uses all the skill and diligence which can 
be obtained by reasonable means, he is not re- 
sponsible for failure. ° ” “ . 

‘“‘A railroad company is, however, only bound 
to provide against dangers which can reasonably 
. be foreseen; and it is not guilty of culpable neg- 
ligence in not securing the track against events 
which would not be anticipated by reasonable 
men of the ordinary sagacity required in the 
business, such, for example, as an unprecedent- 
ed flood or frost. But dangers which might 
reasonably be expected to occur, though rarely, 
must be guarded against.”’ 


The court said, in commenting on these extracts: 


“I think it proper that I should explain to 
you the sense of the expression to which I have 
just called your attention. [That is that they 
are to exercise extraordinary vigilance. } It does 
not mean that this railway was to exercise more 
remarkable or more peculiar diligence than is 
usually used. Some common carriers are held 
to ordinary diligence. .That is why I rejected 
certain prayers offered on the part of the defend. 
ant; because in those prayers I was asked to in- 
struct you gentlemen that if those operating this 
train had exercised ordinary diligence your ver- 
dict should be for.the defendant. The court 
says: ‘Extraordinary diligence.’ And that is 
the rule which you are to take for your guid- 
ance in considering this case. - 

‘‘Now, if you find, as I have told you here, 
that while this train was going right through 
that tannel, that cut, or I will say further, while 
it was within such a distance that the train 
- @ould not have been stopped in time to avoid . 
_ this land slide which came upon it, or if it had 
pened within such a short time before the 
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train approached that curve that the railroad 

company could not, by the use of a sufficient 

number of competent men in their employment 

(if you find such was the case), have given warn- 

ing of it, the railroad company is not answera- 
—— ble. 

‘‘And right here comes in the question of fact 
for you to decide. On behalf of the plaintiff, 
Mr. Miller says the proof shows that that ob- 
struction was there. But he first says that the 
road was not walked over sufficiently; that it is 
not enough to have one lad walking at intervals 
up and down that road. Beauregard Stewart 
said that he left Rockfish at six o’clock, and at 
seven p. m. he had walked to north of Faber’s. 
He was, therefore, a mile and a quarter from 
this place when this accident happened at 8.45. 
You are to find whether that was a sufficient in- 
spection of the state of things along that road.’’ 


It seems to us that taking the instructions.and the 
charge together, the court has fairly stated the rules 
of law as to the presumptions of neglect and the 
measure of diligence, and we see no error requiring 
the granting of a new trial. 
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Columbia. 
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BRIEF FOR THE DEFENDANT IN ERROR. 
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This was an action brought by the plaintiff to recover 
damages for an injury sustained by him in an accident to 
the cars of the defendant on the evening of the 15th of 
January, 1882, under the following circumstances: 

On Sunday, January 15, 1882, the plaintiff, who was a 
postal clerk, left Washington on the car of the defendant 
to go to Danville, Virginia, which was the end of his route. 
The train on which he embarked met with certain delays 
from landslides at Orange Court-House, a point north of 
Charlottesville on the said road, remaining there until three 
trains had arrived, when the mail, which was in charge of 
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the plaintiff, was transferred from the said train to another 
train on the south side of the obstruction, and on this 
new train the plaintiff proceeded on his southward jour- 
ney towards Charlottesville. He left Charlottesville for 
Lynchburg and Danville about 7.30 P. M. About an 
hour and a half thereafter the train ran into a landslide ; 
the locomotive and tender left the track and the mail 
car next was precipitated on the tender, crushing the engi- 
neer so that he died in a short time and seriously injuring 
the fireman. 

The plaintiff, Gleeson, at the time, was in the postal car 
in the discharge of his duties, and was thrown forward by 
the shock of the collision, and received the injuries com- 
plained of. 

The scene of the accident was in a cut made by said 
railroad, 15 or 20 feet in depth, and the cause of the ac- 
cident was the sliding in of the west embankment as the 
train arrived at that point. 

The plaintiff offered no evidence tending to show neg- 
ligence on the part of the defendant except the simple re- 
mark made by a witness that the “train ran at a speed 
“ more rapid than usual, so much so as to be a subject of 
* remark by those in the mail car.” | 

On behalf of the defendant the evidence tended to prove 
that the train, at the time of the accident, was not running 
at more than its usual rate of speed, about 20 miles an 
hour; that the engineer and fireman were competent men, 


and were in their proper places in the discharge of their 


duties at the time of the accident; that the fireman was 
on the lookout on. the left-hand side of the engine, and 
mpeg of the landslide, and that the engineer who 
| killed neither said nor did anything to indicate to the 
ian that he saw the landslide that caused the acci- 
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Evidence was given by the defendant tending to show 
that the landslide occurred contemporaneously with the 
passage of the train ; that it struck the passing train, and 
caused the accident complained of ; that heavy rains had 
fallen on the evening of Friday and the morning of Satur- 
day, the 13th and 14th of January. 

Evidence was introduced tending to prove that the track 
was in good condition and that it was properly constructed, 
and that proper precautions were taken with respect to track 
inspection ; that this same train, piloted by the same engineer 
who was killed, had passed that spot with safety going north 
in the morning at about seven o'clock ; that about an hour 
and a half before the accident the defendant had sent 
out a track walker, whose duty it was to inspect the track 
and see that everything was in proper condition ; that he 
passed this spot about seven o'clock in the evening, before 
this train, and found everything in good condition. No 
train had passed the point between that time and_the ac- 
cident, and there was no reason or grounds for apprehend- 
ing danger, and no evidence of a landslide. 

In a word, there was no proof introduced tending to 
show that the defendant had left any duty unperformed 
which pertained to the running of this train, except the 
above remark with respect of speed. There was no testi- 
mony tending to show that there was any defect in or 
about the track itself. There was no testimony tending 
to show that there was any defective construction of the 
track at this point. On the other hand, there was testi- 
mony to the effect that the road was properly constructed ; 
that the proper precautions were taken for its inspection ; 
that the train was carefully and skilfully run; that the 
employés were skilful men; and that the engineer and 
fireman were at their posts of duty, and were faithful in 
its discharge, in which one lost his life. 
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PoInts AND AUTHORITIES. 


The plaintiff himself introduced evidence to show that 
the cause of the accident was the sliding of the embank- 
ment from a natural hill left by the defendant when it 
graded for its road-bed and constructed the railroad. 

The accident, both from the testimony of the plaintiff 
and that of the defendant, it appears was caused imme- 
diately by the act of God and did not result from human 
agency. 

Whatever may have been the relations of the defendant 
to the accident with respect of a different construction of its 
road or a better inspection thereof, and to what extent the 
neglect of duty, if any there was, may have contributed 
to the accident, nevertheless it is a fact in the case that 
the immediate and proximate cause of the accident was an 
act of God. 

To these facts the law must be made applicable. 

And thereupon, on the request of the defendant, the 
Court gave the following prays 


“ The burden of proof is on the plaintiff to show that the 
“ defendant was negligent, and that its negligence caused the 
“injury,” to which the plaintiff requested e a modification by 
thereto the words, ‘but that the injury to the plain- 

* if pom the car of the defendant, if the plaintiff was in 
exercise of ordinary care, is prima facia evdence of 


“the Company’s liability.” 


The Court's refusal to thus modify the prayer was made 
- the 


-Fmsr ASSIGNMENT oF Epror BY THE PLAINTIFF. 


Be - ‘There can be no question about the correctness of the 
4 “Sees laid down by the Court in the prayer as given. 
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Does the modification requested by the counsel for the 
plaintiff, as a separate and independent proposition, cor- 
rectly state the law applicable to this case? 

We say that it does not, and there was no error in re- 
fusing it. | 

In other words, it was contended that notwithstanding 
the fact that the proximate cause of the accident was an 
act of God, that still the burden of proof was upon the 
defendant to show that it was not liable for the injury sus- 
tained by the plaintiff. 

It is true that the presumption of negligence from the 
simple happening of the accident in which a passenger is 
injured may arise where the accident results from any de- 
fective arrangement, mismanagement, or misconstruction of 
the thing over which the defendant has immediate control, 
and for the management, service, and construction of 
which it is responsible, or where the accident results-from 
any omission or commission on the part of the railroad 
company with respect to those’ matters entirely under its 
control. According to the current of authorities the pre- 
sumption of negligence on the part of the defendant arises 
in such cases. 7 

Le Barron v. East Boston Ferry Co., 11 Allen, 316. 

Western Transportation Co. v. Downey, 11 Wallace, 
129. ; 

Clarke v. Barnwell, 12 Howard, 272. 

2 Redfield on Railways, 256. 

Shoemaker v. Kingsbury, 12 Wallace, 369. 

Railroad Company v. Lteeves, 10 Wallace, 176. 


The injury in this case having resulted from an act of 
God established as 4 fact, the presumption of negligence 
from the simple occurrence of the accident cannot arise. 
Where facts or testimony are substitute for presumptions 
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the question of negligence must be determined in the light 
of such testimony and not upon presumptions inconsistent 
therewith. The presumption of negligence arises where 
the accident is caused by some defect in that which is 
ander the control of the defendant. The presumption 
vanishes when it is shown that the accident was due to the 
forces of nature. 

The Supreme Court of the United States has consid- 
ered this doctrine thoroughly in the case of /ailroad Com- 
pany v. Reeves,10 Wallace, 176, above cited. That was a 
case in which tobacco owned by the plaintiff and shipped 
on the cars of the defendant was injured by a freshet 
which overtook it. It was contended that there had been 
unnecessary delay in the shipment of the goods, and with- 
out this they would not have been injured because they 
would have passed the point of the freshet before the 
danger. The Court says: 


“We will only notice one of the rejected instructions, 
the fourth. It was prayed in these words: ‘ When the 
‘damage is shown to have resulted from the imme- 
‘diate act of God, such as a sudden and extraordinary 
‘flood, the carrier would be exempt from liability unless 
‘the plaintiff shall prove that the defendant was guilty 
“*of some negligence in not providing for the safety of 
“*the goods. at he could doso must be proven by the 
“ «plaintiff, or must appear in the facts of the case.’ It is 
-“ hard to see how the soundness of this proposition can 
“be made clearer than by its bare statement. A common 
“ carrier assumes all risks except those caused by the act 
“of God and the public enemy. One of the instances 
_ “always mentioned by the elementary writers of loss by 
the act of God is the case of loss by flood and storm. 
_ “Now, when it is shown that the damage resulted from 
_ “this cause immediately, he is excused. What is to make 
“him liable for this? No question of his negligence 
“Brises unless it is made by the other party. It is not 
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“ necessary for him to prove that the cause was such as to 
‘‘ release him and then to prove affirmatively that he did not 
“ contribute to it. I=fafter he has excused himself by show- 
“ing the presence of the overpowering cause, it is charged 
“ that his negligenee contributed to the loss, the proof of 
“ this must come from those who assert or rely upon it.” 


The same rules apply to the carriers of passengers, and 
the law as stated above is so applied in the case of Gillis- 
pee v. St. Louis & Kansas City RR. Co., 6 Missouri Ap- 
peals, 564. 

It is manifest upon principle that it must be so applied, 
for in the case of passengers common carriers are not in- 
surers of safety. They are only charged with a high de- 
gree of vigilance supplemented by the highest degree of 
skill, and are always exempt from damages caused by the 
act of God and the public enemy, whereas as carriers of 
freight they are insurers for safe carriage. It does not 
become a question of the degree of neghgence, or the duty 
imposed, and the only exemptions are those risks caused 
by the act of God and the public enemy. 

The facts in the above-cited case from 6th Missouri Ap- 
peals are quite similar to those of the case at bar. The 

Jourt there said : 


“ There it came out asa part of the plaintiff's case 
“ that the rain-storm was one of extraordi violence 
“and seemingly adequate to produce the injury. The 
“ defendant might have rested on the plaintiff’s evidence, 
“and have contended before the jury that the sole effici- 
“ent cause of the accident was the sudden and extraor- 
“ dinary storm.” 


After citing the evidence of the storm, they proceeded : 


“ Here the plaintiff could not ignore this and similar 
“ evidence, and thus assume that, like the plaintiff who 
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“ proves merely such an accident as tends to show neglect 
“in a carrier, she had cast the burden upon the defendant. 
“ The burden ‘lay on her to show that, notwithstanding the 
“ operation of the act of God in the case, the negligence 
“ of the defendant caused the injury, or actively co-oper- 
ated with the act of God to produce it. Even if it could 
“ be stated, without qualification, which it cannot, that in 
“ an action against a carrier by a passenger mere proof 
“ of the accident and injury shifts the burden, that rule 
“ would not apply to a case where the plaintiff’s own evi- 
“ dence shows the act of God as an operating and, possibly, 
“ sufficient cause.” 


It is very clear that this case at bar did not belong to 
that category of which it might be said, without qualifica- 
tion, that the mere proof of the accident shifted the bur- 
den of proof. That the proof of the accident created prima 
facie presumption of negligence. In this case the pre- 
sumption was not permitted to operate, because the plain- 
tiff himself undertook to substitute for presumption the 
actual facts of the occurrence, and in doing so he at once 
discloses what was the real cause of the accident, to wit, 
the act of God in the sliding down upon the train of a 
natural hill, softened and disintegrated by heavy rains. 

These facts having been produced, not only destroyed 
the presumption of negligence on the part of the plaintiff, 
but standing alone fixed the immediate and proximate 
cause as the act of God, thereby relieving the defendant 
from the presumption of negligence and casting upon the 
plaintiff the burden of proving the same. 

We therefore submit that the immediate and proxi- 
mate cause of the accident having been disclosed as an 
act of God, it was not error for the Court to refuse to 
modify the first prayer of the defendant by adding to it as 
_ applicable to this case the words: “ But that the injury 
“to the plaintiff upon the car of the defendant, if the 


“ plaintiff was in the exercise of ordinary care, is prima 
“ facie evidence of the Company's liability.” 

It will be noted that this request is made after ali the 
evidence in the case was in, and after the plaintiff himself 
had developed the cause and circumstances of the acci- 
dent ; consequently it was proper that the Court should 
submit the case to the jury to be determined with refer- 
ence to the testimony and not presumptions, and this 
it did by leaving it to the jury to determine the question 
of negligence upon the testimony. 

In any event it is difficult to ascertain what ground of 
compiaint the plaintiff had, for while the Court refused to 
modify the prayer as requested, it suffered the case to go 
to the jury upon the question of negligence on the testi- 
mony, although there was in point of fact no testimony 
tending to show negligence other than the happening of 
the accident. : ’ 

To have given the modification asked in the light of the 
plaintiff's testimony would have been practically to have 
said to the jury, “ It is true that the plaintiff has shown by 
“his testimony that the act of God was the proximate 
“ cause of the injury, but I direct you to ignore these cir- 
‘“ cumstances of this case. It is only sufficient for you to 
‘ know'‘in this case that an accident happened and the 
“ injury resulted, and that the defendant is not only negli- 
“ gent but is liable for such injuries, unless he can and has 
‘“ shown affirmatively that he was not negligent.” 

In this view the case is distinguished from the cases of— 

Stokes v. Saltonstall, 13 Peters, 181. 
Railroad Co. v. Pollard, 22 Wallace, 341. 


But the iastruction that the Court did give upon the 
request of the plaintiff covers the case fully on this point. 
It was as follows: 
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“The defendant, as a common carrier, is responsible for 
‘* injuries received by the plaintiff in the course of his trans- 
“ portation which might have been guarded against by the 
“ exercise upon their part of extraordinary vigilance, aided 
“ by the highest skill, and this caution and vigilance must 
“ necessarily be extended to all the agencies or means em- 
“ ployed by the carrier in the transportation of passengers. 

“ Its engagement was that as far as human care and 
foresight could go it would transport with safety the 
“ passenger.” 


The defendant was thus made responsible under this in- 
struction if the accident could have been avoided by hu- 
man care and foresight, and this rule was made applicable 
to every instrumentality of the transportation. It applied 
to the construction of the track, and the maintenance of 
the track, and the inspection of the track, and to all the 
instrumentalities used upon the track. No exception 
whatever is made. A more rigid rule could not have been 
applied against the defendant. 

The next 


ASSIGNMENT OF ERROR 


is the granting of the third prayer of the defendant, which 
is as follows : 


“ The Court instructs the jury that whilst a high degree 
“ of caution is expected generally from railway companies 
“in order to avert accidentgthe caution applies only to 
“ those accidents which could be prevented or averted by 
“ human care and foresight, and not to accidents occur- 
‘ pce. bere y from the act of God. If they believe that the 
ents of the defendant were in good order, 
« its gee ise sufficient in number and competent, and that 
” “ the accident did not result from any deficiency in these 
| bat from a slide of earth caused by recent 
and that the agents and servants of the Company 
“ had good reason to believe that there was no such ob- 
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“ struction in its track, and that they could not, by the 
‘“ exercise of great care and diligence, have discovered it 
“in time to avert the accident, then they should find for 
“ the defendant.” 


This instruction introduces into the case the element of 
the act of God as an operating cause. This instruction 
is designed to properly inform the jury with respect to the 
law where the accident is caused by the act of God, and 
the degree of care and diligence which the defendant 
is bound to exercise as against such. 

The first objection urged against this prayer by the 
plaintiff is that it assumes that the accident was caused by 
an act of God. It will appear from the mere reading of 
the instruction that there is no such assumption. 

The second objection to the prayer is that it does not 
hold the Company responsible for the condition of the sides 
of the cut made in the construction of the road. It does 
impose upon the defendant the obligation of having the 
track and instruments in good order, and the fact that the 
accident should not result from any deficiencies in these re- 
quirements. The exemption of the defendant in this prayer 
was predicated on his having done all that was necessary 
with respect to the track and construction, and upon the 
assumption that there was no deficiency in anything that 
the defendant had done. That not only had there not 
been any neglect on its part, but that it had fully met the 
requirements of the situation. 

The third objection to the instruction is, that it does 
not impose upon the defendant the high degree of care 
and diligence required of carriers of passengers. The very 
high degree of care and diligence required of common car- 
riers to their passengers was carefully set out in the third 
instruction granted in the instructions for the plaintiff 
printed above in this brief. This was the rule laid down 
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in Moy v. Rwy. Co. (102 UY. S. 451). This is the rule 

where the act of God is not the operating cause in produc- 

ing the accident. 
This instruction is intended to recognize the difference 

between the responsibility of the common carrier as against 
the acts of God and as against those perils which the 
carrier is answerable for. Under it the carrier is held to 
the highest degree of foresight and care as against those 
perils for which it is answerable, but the law does not 
impose on it any such liability as against an act of God. 
Where the act of God is the proximate cause the carrier is 

_ held only to such foresight and care as an ordinarily pru- 
dent person or company in the same business would show 
in the same case. 

Le Barron v. Ferry Co., 11 Allen, 316. 

MecOlaney v. Sioux City & P. RR. Co., 3 Neb. 44. 

RR. Co. v. Reeves, 10 Wallace, 190. 


The degree of care and diligence in this prayer is con- 
: fined to and intended to apply only to an accident which 
resulted from the act of God, and it is submitted that un- 

der the authorities it correctly states the doctrine. 

The sliding down of a natural hill, caused by the disin- 
tegration of the earth by heat¥y rains, was results from 
the forces of nature, or an “ act of God.” It may or may 
not have been a force so apparent as to have been avoided 


clude the case under this aspect, but submits it to the jury 
to determine whether or not there was a liability on the 
part of the defendant, notwithstanding the jury might find 
that the act of God was the proximate and operating 
cause. What the Court did do was to shift the burden of 
_ proof where it appeared that the act of God was the ap- 
parent and possibly sufficient cause. This is the doctrine 


by some act of the defendant, and the Court does not pre- 
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laid down by the cases cited above; consequently it was 
not proper upon the assumption that the act of God was 
the proximate cause to instruct that the defendant should 
have exercised the extreme care and judgment usually re- 
quired of common carriers in the transportation of pas- 
sengers. 

The cases cited on the brief of the plaintiff in error on 
the question of Burden of Proof will be found to be cases 
where the cause of the injury resulted from some defect or 
negligence in management or construction of some thing 
over which the defendant had immediate control. 

In the case of Brehn v. G. W. Ly. Co., 34 Barb. 268, 
which was cited as a case especially similar to the one at 
bar, the Court on that point gave the following instruction : 
‘‘ But if the injuries were produced by the defendants run- 
ning its train into a breach in its road where an embank- 
ment belonging to the road had given away, these facts, 
standing alone and unexplained would be prima facie 
evidence of such negligence ;” and the reasoning was that 
it was a structure that the defendant had built, and that it 
was entirely under its control, and that when it washed 
away and left a hole in which the: train was precipitated 
it was prima facie evidence of negligence. 

In the case of P. & R.R. Co. v. Anderson, 94 Penn. St. 
351, another case cited as similar, it was in evidence thatthe 
embankment was washed away because of insufficient drain- 
age. 

The other cases were those where there was evidence 
of negligence in some matter directly under the man- 
agement of the defendant. 

The further assignment of error was in granting the 
fourth prayer upon the request of the defendant, as fol- 
lows : 


14 


“ Tf the jury believe from the evidence that the defend- 
“ ant’s instruments, human and physical, were suitable 
“ and qualified for the business in which it was engaged ; 
“ that the accident complained of was caused by the shak- 
“ ing down of the earth which had been loosened by the 
“ recent rains, and that the earth was shaken down by the 
“ passing train, then the accident was not such an act of 
“ negligence for which the defendant would be responsi- 
“ ble, and the jury should find for the defendant.” 


This prayer, taken in connection with the other prayers, 
precludes the interpretation sought to be put upon it ; that 
it excludes any inquiry into the negligence of the defendant. 
In the first place, itis predicated upon the condition that the 
defendant’s instruments, human and physical, were suitable 
and qualified tothe business in which it was engaged. Now, 
the track and the manner of construction was one of the 
physical instruments. Now, applying the prayer to 
their condition, what the Court meant to say was that un- 
der these conditions the falling of the earth by the vibra- 
tions caused by the train was not alone such an act of 
negligence which would make the defendant liable, and 
this is the interpretation that must be necessarily given 
to it when read in connection with the prayers granted at 
‘the request of the plaintiff. 

LINDEN KENT, 
Attorney for Deft. in Error. 


Marcu 20, ’91. 
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‘Tf the jury believe from the evidence that the defend- 
‘ant’s instruments, human and physical, were suitable 
and qualified for the business in which it was engaged ; 
‘ that the accident complained of was caused by the shak- 
ing down of the earth which had been loosened by the 


“ recent rains, and that the earth was shaken down by the 
“ passing train, then the accident was not such an act of 
és 


negligence for which the defendant would be responsi- 
“ ble, and the jury should find for the defendant.” 


This prayer, taken in connection with the other prayers, 
precludes the interpretation sought to be put upon it ; that 
it excludes any inquiry into the negligence of the defendant. 
In the first place, itis predicated upon the condition that the 
defendant’s instruments, human and physical, were suitable 
and qualified tothe business in which it was engaged. Now, 
the track and the manner of construction was one of the 
physical instruments. Now, applying the prayer to 
their condition, what the Court meant to say was that un- 
der these conditions the falling of the earth by the vibra- 
tions caused by the train was not alone such an act of 
negligence which would make the defendant liable, and 
this is the interpretation that must be necessarily given 
to it when read in connection with the prayers granted at 
the request of the plaintiff. 

- LINDEN KENT, 
Attorney for Deft. in Error. 
Marcu 20, 91. 
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Pleas held before the Hon. John J. Jackson, judge of the diss 
trict court of the United States for the district of West Vir- 
ginia, at Charleston, in said district, on Wednesday, the 80thday ~~ 
of November, A. D. 1887, and of the Independence of the United 


States of America the 112th. 


Be it remembered that heretofore, to wit, at a district court ofthe 
United — for the district of West Virginia holden at Charleston on =~ 
Thursday, the 3rd day of May, 1877, among the proceedings held 
was the following: . 


SHEFFEY and BUMGARDNER 
v8. In Chancery. 
Bank or LewispurG and Others. 


This day Hugh W. Sheffey and James Bumgardner, Jr., presented 
their bill, with the affidavit of said Bumgardner attached thereto, 
praying that an injunction be awarded them inhibiting, a 
and enjoining the defendants, Alexander F. Matthews and the Ban 
of Lewisburg, from selling or otherwise proceeding under a deed of 
trust executed by Robert J. Glendy to Alexander F. Matthews to 
secure the Bank of Lewisburg, dated 11th day of October, 1875, 
until the further order of this court.  -- 

The court, upon examination of the bill and exhibits, doth 
2 award the injunction as prayed for, but said injunction is not 
to take effect until the complainants or one of them shall ex- 


ecute a bond with security, to be approved by the clerk of this court, 
in the penalty of $500.00, conditioned to pay all such costs and dam- 
ages as the defendants may show themselves entitled to in the event 
that said injunction is dissolved. — 

The bill and exhibits referred to in the foregoing order are in the ~~ 
following words and figures, to wit: a 
The bill of complaint of Hugh W. Sheffey and James Bum ner, > 

Jr., trustees, &c., citizens and inhabitants of the State of pr ae a 

complainants, against Alexander F. Matthews, The Bank a 

isburg, the said Bank of Lewisburg being a corporation duly cre- —_~ 

ated and organized under and by the laws of the State of Weat ~~ 

Virginia, and its principal office being in West Virginia anddoing — 

its business in West Virginia, and Robert J. Glendy, citizens pe 

inhabitants of the State of West Virginia, defendants. y 
To the Hon. John J. Jackson, Jr., judge of the United States district 

court for the judicial district of West Virginia, sitting at Charles- ~ 

ton: Ape 


Humbly complaining to your honor, the complainants Te. 
fully represent that they are citizens and inhabitants of the Stateof — 
Virginia, and that on the 20th day of November, 1876, one Robert 
J Glendy and wife executed a deed of trust to them as trusteesto 
secure all the creditors of the grantor. The names of the ors 
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Be d and the amount of the indebtedness in [are] not set 

Appar described in said deed, but means are provided therein 

3 Riess ascertaining the same. The pee conveyed in said 
ocicia’ in the State of West Virginia and partly in 


a" the Gols. situate in West Virginia is a tract of land sit- 
Mate in Tiesenibie county and known as the Stuart M’Clung farm, 
‘containing some 1,200 or 1,400 acres of very valuable jand. 
| Tag office copy of said deed is herewith filed and marked Exhibit 
) 
- Your orators allege that said deed was duly recorded in the clerk’s 
' — Office of the county court of Greenbrier county, West Virginia, on 
the 21st. day of November, 1876, at 20 minutes to 11 o’clock ante- 
~ meridian of that day. 
.. Your pentose allege that said deed was ack nowledged and recorded 
ng to law. 
> Phe ote lll also allege that the larger sortion of the cred- 
ors secured in said deed are residents of the States of Virginia and 
Pennsylvania. 
~ On the 2ist day of November, 1876, at 20 minutes to 4 o'clock, 
st meridian, the defendant, The Bank of Lewisburg, with the full 
tice of the recordation of the deed of trust (Exhibit No.1) and by 
eagon of and in consequence of the recordation of the trust afore- 
ic » lodged in the clerk’s office of the gg be pet of og vonage 
ounty a writing, purporting to a of trust from the 
endar ant Glend to the bikadant Alexander F. Mathews, to secure 
bank the sum of $15,000.00. An office copy of 
‘mld p paper is here filed and marked Exhibit No. 2. 
_ Your orators allege that they had no knowledge of the ex- 
iste Joh yy seaple said mentioned deed, Exhibit No. 2, until 
) a al oe n the record book of said county ; 
chet ‘they further allege that said deed of trust, if ever properly re- 
orded, was recorded after the deed of your orator, and that accord- 
1e laws of West <_rer said deed of trust No. 2 merely 
| to me ~ Alex. F. Mathews the equity of redemption in 
ad d in said deed, Poe gre cod ae am in 
by the trust deed No. 1, and the Bank of Lewis- 
lien subject to the liens of the cestui que trust of your 
y conveyed in trust deed, Exhibit No. 2. — 
that said paper writing is void as a trust 
ia for the reason that said deed was not acknowl- 
he manner required by law. 
nowledgm nt is invalid for the followipg reasons : It does 
in form oF substance the provisions of the law of West 


= not appear from the certificate for what county the 


| i appear in what county the acknowledgement 


ear that the acknowledgement was taken in 
; asia was commissioned to act. 
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Fourth. It does not appear that the eknowledgment w 
taken within the limits of the Stateof Maryland. 


Notwithstanding the premises, the trustee, A. F. Math: 
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advertised the Stuart M’Clung farm for sale under and by virtue of 


the trust deed No. 2, and the sale is fixed for the 9th day of May, 


1877, as will fully appear by a printed co y of the advertincaiioak of 
sale, here filed as part of the bill, mark hibit No. 3. | 
Your orators allege that the trustee Mathews has not, as tt 


charge, although upon that subject they do not speak from their oe 


personal knowledge, advertised said sale according to law, in this, 
that the trustee has not posted a copy of the advertisement upon 
the property advertised for sale, nor at three other public places in 
the county of Greenbrier, and that he has not served a copy of 
same upon the grantor. 

The notice of sale is also invalid in this: It does not describe the 
debt due nor does it mention who is the trustee or the cestui que 
trust. ; 

Forasmuch as your orators are without remedy save in this court, 
they pray that the defendants named as such’ in the caption be 
made defendants to the bill, and that the Bank of Lewisburg and 
Alexander F. Mathews be inhibited, restrained, and enjoined from 
> under or otherwise proceeding under the deed exhibited — 

o. 2. 

And that your orators have such-other further and general relief 
us equity and good conscience may require and the exigencies of 


their cause demand. 

HUGH W. SHEFFEY. 
JAMES BUMGARDNER, Jr. 
QUARRIER, Sol. 


6 STaTeE OF West VIRGINIA, RS 
County of Kanawha, } fo wit: 


i oe 


I, Peter Fontaine, a notary public in and for the said county, in the a | 
State aforesaid, do hereby certify that James Bumgardner, Jr., oneof 


the complainants in the foregoing bill, having been by me first duly | 


sworn, upon his oath says that the allegation and statements therein 
n his own knowledge, 


them to be true. 
JAMES BUMGARDNER, Jr. 


Subscribed and sworn to before me, in my county aforesaid, this : ag 


3rd day of May, 177. 
PETER FONTAINE, 


Notary Public in and for Kanawha County, West Virginia . 


7 This deed, made this 20th day of November, 1876; between 
Robert J.Glendy and Mary Jane, his wife, of thecounty of Bath, 
in the State of Virginia, of the first part, and Hugh W. Sheffey a 
James Bumgardner, Jr., of the county of pape waning ge f 
s the 
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THE BANK OF LEWISBURG VS. 


ee. 

- J. Glendy owes many and large debts, which he desires to secure 
ae and, at the same time, — any of his creditors from getting 
priorities over others, and to place said creditors on a footing of 
entire equality ; and whereas the said Mary Jane Glendy is entitled 
to dower in the lands hereinafter conveyed, but is willing and hath 
agreed to convey and relinquish the same in consideration of a con- 
veyance executed by said Robert J. Glendy, of even date with this 
deed and as a part of the same transaction, to Hugh W. Sheffey, as 
trustee for Bee Mary Jane Glendy, and such persons as she shall 
appoint by deed or will and otherwise as in said conveyance is pro- 
vided, of other property which she has agreed to accept as and for 
a satisfaction of and compensation for her said dower right: 

Now, therefore, in furtherance of the object above stated and in 
consideration of the premises and for one dollar paid to said Robert 
J. Glendy by said Hugh W. Sheffey and James Bumgardner, Jr., 
the receipt whereof is hereby acknowledged, the said Robert J. 
Glendy and Mary Jane, his wife, do grant, bargain, and sell unto 
the said Hugh W. Sheffey and James Bumgardner, Jr., and their 
heirs, as trustees, all the following real and personal property, 

viz: 
8 First. A certain tract or parcel of land in the county of 
Greenbrier, in the State of West Virginia, adjoining the 
lands of Bollar M’Clung and others, containing about twelve hun- 
dred acres, more or less, and known as the Stuart M’Clung farm or 
tract. 

Second. All the lands of the said Robert J. Glendy in the county 
of Highland, in the State of Virginia, consisting of the branch farm 
purchased of the estate of Felix H. Hull, dee’d, and containing 
about 800 acres, more or less, and an adjoining parcel of about 400 
acres, more or less, bought of Samuel Moyers and Pullins, and three 
Herm purchased of A. J. Jones’s trustee, to wit, the Home place, the 


rmon place on Bull Pasture Mguntain, and about 1,500 acres 

_ about the head-waters of Shaw’s fork, in said county of Highland. 
_ . Third. The Clover-Dale estate, in the county of Bath, in said 
State of Virginia, containing about 2,900 acres, more or less, bought 
of John W. Fraziers’s estate. 
: Fourth. The Guin place, in the county of Augusta, containing 
* about 400 acres, more or less, and adjoining the lands of Mary Jane 
| Graig and Lewis Kincaid’s heirs. 

| . Two parcels of land in the county of Augusta, in said 
_ State of Virginia, near the city of Staunton, conveyed to said Rob- 
ert J. Glendy by Hugh W. Sheffey and wife by deed bearing date on 
the — day of October, 1876, and recorded in ¢he clerk’s office of 
said last-named county. 
_ Sixth. All the interest and estate of the said Robert J. Glendy 
im a certain lot or parcel of ground in the city of Staunton known 
as the Monctre or Foundry lot. 
9 Seventh. A lien charge of $3,000.00 retained on the Wil- 
_. derness property conveyed by said Robert J. Glendy to said 
Hugh W. She °y trustee for said Mary Jane Glendy as aforesaid. 

‘Eighth. All the personal property of the said Robert J. Glendy 
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on any of the lands hereby conveyed, and consisting of the follow- 
ing, in Greenbrier county, on the M’Clung farm, to wit: Household 
and kitchen furniture, farming implements of various kinds, includ- 
ing one mower, 8 or 10 horses and colt, 12 or 15 cows, same number 
of calves and same number of yearlifigs, and all other personal prop- 
erty on said M’Clung farm; and also 5 or 6 cows, about 10 yearlings, 
and 10 calves, on the Branch farm in Highland county. 

Ninth. Also a parcel of about 100 acres of land in Greenbrier 
county, West Virginia, part of the M’Clung purchase, but detached 
from the main tract and lying on Hughart’s creek— 

Upon trust and with the hope that business prosperity may be re- 
stored during the ensuing year and the property may sell for enough 
to pay all of said Glendy’s just debts; that such time during the 
summer of 1877 as said Hugh W. Sheffey and James Bumgardner, 
Jr., trustees, shall deem most conducive to the interest of said cred- 
itors, they shall make sales of said real and personal property on 
credits as follows, to wit: The personal property at six months, and 
the real estate at one, two, and three years from the day of sale, and 
bearing interest from that day; negotiable notes well endorsed or 
bonds well secured, as said trustees shall deem most advisable, to be 

taken from the purchaser; enough, however, in cash, to be 
10 collected on the day of sale to pay the costs of drawing and 
recording this deed and of said sales. 

And upon the further trust that the sale notes or bonds shall 
be made payable at the Augusta National Bank of Staunton and 
renee and deposited in said bank for safe-keeping and collection, 
and an account of such collections and of all disbursements thereof 
shall be kept at said bank, which shall at all times be open to the 
inspection of any of the creditors of said Robert J. Glendy. 

And upon the further trust that in order to ascertain the debts 
due to the creditors, respectively, said trustees may convene them, 
by publication, before a master commissioner, who shall state and 
determine in each case how much is justly due, and from time to 
time shall state accounts of the funds collected and ascertain the 
dividends to which the creditors shall be entitled, and which shall 
be ee paid out by the checks of said trustees on the fund in 
said bank. : 

And upon the further trust that after discharging the amounts 
due from said Robert J. Glendy on judgments against him and on 
vendors and other paramount Ae now binding said lands hereby 
conveyed the trust fund shall be distributed ratably among the 
creditors of said Robert J. Glendy who may come forward and prove 
their debts before said master commissioner within 90 days after 
publication of notice requiring them so to do; the amounts prova- 
ble in cases in which said Glendy is bound as surety or endorser to 
be those for which he is equitably liable, it being understood that 

the title to the Given place aforesaid is vested in John W. 
il Glendy, subject to a charge in his favor of the sum of one 
thousand dollars, with interest from the Ist day of November, 
1875, upon payment of which said John W. Glendy is to release and 
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convey said title to said trustees, as is evidenced by his execution of 
this writing. 

- Said trustees are to receive as their compensation five per cent. on 
the amount of sales. Should a favorable opportunity offer for an 
ad eous sale of any of said property before the time hervin- 
- before indicated the said trustees may sell the same privately. It is 
~ farther understood that the notes and bonds taken by said trustees 
or property sold in West Virginia may be made payable elsewhere 
than at the Augusta National Bank, but all moneys, notes, and 
bonds arising out of such sales shall be deposited or the proceeds 
thereof deposited in said bank and disbursed by checks thereon, so 
that the trustee’s account in said bank shall exhibit a true cash 
account of the trust fund; and it is further understood that said 
trustees may change the terms of sale if they deem it best for the 
-intereste of the itots. 

In all other respects not hereinbefore provided otherwise this deed 
“shall be enforced according to the provisions of the code of Virginia. 
Witness the following signatures and seals: 
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ROBERT J. GLENDY. SEAL. 

MARY JANE GLENDY. SEAL. 

HUGH W. SHEFFEY. SEAL. 

JAMES BUMGARDNER, Jr. | sEAt. 

: JOHN. W. GLENDY. SEAL. 
(12 ~~ Srate or Vireini, ae 
: Augusta County, } To wit: 


J, Louis M. Bumgardner, a notary public for the county afore- 

said, in the State of Virginia, do certify that Robert J. Glendy, Hugh 

> W. Sheffey, James Bumgardner, Jr., and John W. Glendy, whose 

*- Names are signed to the writing hereto annexed, bearing date on 

he 20th day of November, 1876, have acknowledged the same 

yefore me in my county aforesaid. 

_ Given under my hand this 20th day of November, 1876. 

J | LOUIS M: BUMGARDNER, 
Notary Public. 


TATE OF VIRGINIA, Se 
Augusta County, } To wit. 
Lewis M. Bumgardner, a notary public for the county afore- 
‘said, in the State of Virginia, do certify that Mary Jane Glendy, the 
wife of R J. Glendy, whose names are signed to the writing 
ereto annexed, bearing date on the 20th day of November, 1876, 
fsonaily appeared before me, in the county aforesaid, and, being 

© privily and apart from her husband and having 
| fully explained to her, she, the said Mary 
cknor the said writing to be her act and 
ie had willingly executed the same and does not 


: m} . hand this 20th day of November, anno Domini 


LEWIS M. BUMGARDNER, 
| : Notary Public. 
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HUGH W. SHEFFEY ET AL. 


13 In THE CLERK’s OFFICE OF THE CoUNTY 
Court OF GREENBRIER County, 
November 21, 1876. 


This deed, between Robert J. Glendy and wife and Hugh W. 
Sheffey and James Bumgardner, Jr., trustees, was this day presented 
in the office aforesaid, and having been duly acknowledged by the 
grantors thereto before Lewis M. Bumgardner, a notary public of 
a county, Virginia, is admitted to record at 20 minutes to 11 
o'clock a. m. 


Teste : MARK L. SPOTTS, Clerk. 
A copy. | 
Teste : MARK L. SPOTTS, Clerk. 


This deed, made and entered into this 11th day of October, 1875, 
between Robert J. Glendy, of the one part, and Alex. F. Mathews, 
trustee as hereinafter mentioned, of the other part, witnesseth : That 
the said Robert J. Glendy doth grant unto the said Alexander F. 
Mathews the following property, viz: 

First. The lands situated in Greenbrier county, upon the waters of 
Sinking creek, known generally as the Stuart McClung property, 
nsaueate owned by And’w McClung, dec’d, one, and the largest, por- 
tion of which was purchased by said Glendy under a decree of the 
circuit court of said county in the suit of Albert McClung’s Admin- 
istrator vs. Stuart McClung & als., another portion of which was pur- 
chased by the said Glendy under a decree of said court in the suit 
of Dennis, guardian, &c., vs. Taylor & als.; a third portion was 

bought by said Glendy under a ‘decree of said court in the 
14 suit of George Seawright vs. Crawford & als., and the fourth 

and last portion of which was purchased by said Glendy from 
and conveyed to him by Patrick Beirne and A. M. Beirne and 
wife. . 
Second. A tract or parcel of land containing 200 acres, more or 
less, situated in said county, near the town of Frankfort, sold and 
conveyed to said Glendy by Samuel C. Ludington. 

In trust to secure to the Bank of Lewisburg certain debts which 
the said Glendy now owes to said bank, evidenced by two negotiable 
notes, one for $10,000.00, due October 11—14th,’75, and the other for 
$5,000.00, due October 22—25th, ’75, and in trust further to secure to 
said Bank of Lewisburg any and all other debts which the said 
Glendy may at any time hereafter owe to said bank, either by 
the renewal of the said negotiable notes or by original Joans made 
to him by the said Bank of Lewisburg, with this express provision 
and stipulation, however, that the said indebtedness shall not at any 
one time exceed the sum of fifteen thousand dollars ($15,000.00). 

Witness the following signature and seal : 

ROBERT J. GLENDY. [sgat.] 


Witness : 
SAMUEL J. MORGAN. 
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. Be it known that on this 16th day of November, one thousand 
- eight hundred and seventy-five, before me, the subscriber, a notary 
* public, by letters patent under the great seal of the State of Mary- 
land, commissioned and duly qualified, residing in the city 
15 _ sof Baltimore, in the State aforesaid, personally appeared Rob- 
ert J. Glendy, of Bath county, State of Virginia, personally 
known to me as such, party to the annexed instrument of writing, 
and acknowledged the same to be his act and deed. 
In testimony whereof I have hereunto set my hand and 
{seav.] affixed my notarial seal the day and year aforesaid. 
TH. HARRIS HODGES, 
Notary Public. 


GREENBRIER County Court CLERK’s OFFICE, 
November 21, 1876. 
This deed was this day presented in this office at 20 minutes to 4 
= p. m. and, with the certificate thereto attached, admitted to 
record. 


Teste : MARK L. SPOTTS, CPk, 
A copy. 
Teste : MARK L. SPOTTS, CPE. 
Fee, 75c. 


16 In the District Court of the United States for the District of 
West Virginia, Sitting at Charleston, ss : 


The Demurrer and Answer of The Bank of Lewisburg to a Bill Filed in 
said Court Against it and Others by Hugh W. Sheffey and James 
Bumgardner, Jr. 


Demurrer. 
This ndent says that plaintiffs” bill is insufficient in law. It 
_ therefore demurs to the same and assigns the following grownds of 


demurrer: 

_ First. It is not alleged in said bill that the lands conveyed in 
trust deed filed therewith as Exhibit No. 2 are the same or any part 

f the lands conveyed to the pl’fs in trust deed filed as Exhibit No. 
4, nor is it otherwise shown that the lands advertised for sale by the 

_ defendant, A. Nop ada trustee, are any part of the lands con- 


ee Jec 0 id. The suid bill does not aver that Robert J. Glendy owed 
pbis at the time he executed the said trust deed, Exhibit No. 1 
he was inde to any one at the time said bill was filed. - | 
A lt }grantors in said deed, Exhibit No. 1, and necessary 
‘the ceslut que trusts secured by it, if any such there be, 


de parties. The said bill is therefore defective for want 


eae eo ’ . . . . . 
‘gaid bill is otherwise defective and insufficient in 
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17 Answer. 


This respondent, without in any manner waiving its demurrer afore- 
said, but insisting that the same is well taken, for answer to said 
bill says— : 

That prior to and on the 11th day of October, 1875, the d’f’t, 
Robert J. Glendy, was indebted to respondent in the sum of 
$15,000.00 for money loaned to him, and for which respondent held 
his two negotiable notes, the one for $10,000.00, due October 11-14; 
1875, endorsed by S. A. Clark, and the other for $5,000.00, due Oc- 
tober 22-25, 1875, endorsed by D. V. Ruckman and James Knight; 
und the said Glendy desiring an extension of said loan and resp’d’t 
being unwilling to continue the same upon the security it then 
held, the said Glendy, on the said 11th day of October, 1875, agreed 
to execute the deed which was on that day drawn, but which was 
not acknowledged and delivered by said Glendy until the 17th da 
of November, 1875, a copy of which is filed with the plaintiffs’ bill 
as Exhibit No. 2. 

That at the request of said Glendy said deed was not then placed 
upon record, but was retained in the possession of the respondent 
with the agreement and understanding between respondent and said 
Glendy that it should be held as security for the payment of 
$15,000.00, and that it should from the time of its delivery, as afore- 
said, operate as a lien upon the lands conveyed by it with full au- 
thority to respondent to have it recorded whenever it saw proper to 
do so. 

That with this understanding and agreement respondent con- 

tinued said loan and from time to time renewed the notes 
18 of said Glendy for said loan; that on the 21st day of Novem- 

ber, 1876, the d’f’t Glendy was still indebted to respendent 
in the said sum of $15,000.00, for which it held his two negotiable 
notes, endorsed by D. V. Ruckman, the one: fer $10,000.00, dated 
September 30th, 1876, and due at four months, and the other for 
$5,000.00, dated November 6th, 1876, and due at four months after 
date; that on said 21st day of November, 1876, respondent caused 
said trust deed to be duly recorded in the clerk’s office of the county 
court of Greenbrier county; that subsequently, when said Glendy’s 
notes last mentioned, respectively, became due, each was presented 
for payment according to the tenor and effect thereof, and payment 
being refused they were each duly protested for non-payment and 


- notice thereof given to said Glendy and his endorser, D. V. Ruck- 


man. 

The said trust deed and the said two negotiable notes last afore- 
said, with the certificates of protest, are here exhibited as parts of 
this answer, marked Exhibits “A,” “ B,” & “ C,” respectively. 

That no part of said $15,000.00 has been paid, but the whole 
thereof, with $ , the charges of protest, and interest. thereon 
since the maturity of said notes, is now due to respondent, and the 
same, by virtue of the said trust deed, operates as a primary lien 
upon the lands in said deed conveyed. 


2—644 


19 ~=avers that,on the contrary, that he isa citizen and an in- 

habitant of the State of Virginia, and that this fact was well 
known to the plaintiffs at the time they exhibited their bill in this 
' That the deed executed to the plaintiffs,a copy of which is ex- 
hibited with their bill, was delivered to the clerk of the county 
court, as respondent is informed, for record on the same day and a 
few hours before the said deed of respondent was recorded by said 
clerk, but respondent denies that said deed of plaintiffs has priority 
over the lien created by the said deed of respondent as to the lands 
conveyed in the latter, because— 

First. At the time said deed was executed to plaintiffs they had 
actual notice of the existence of said deed of respondent, and cer- 
tainly before said deed to plaintiff was recorded in said Greenbrier 
county my had such notice. 

Second. The said deed recognizes and excepts from its operation 
the lien of ndent’s deed, and it in terms directs the plaintiff, in 
distributing the proceeds arising from the property conveyed to 
them, to discharge, first, “the amounts due from said Robert J. 
ae y on judgments against him and on vendors’ and other para- 
> mount liens now binding said lands hereby conveyed.” 

' ‘The deed of respondent was then a valid lien on the lands 
about to be conveyed by Glendy to plaintiffs, and, per conse- 
' quence, was paramount to any deed not then executed by him as to 
- said Glendy, and by recognizing this paramount lien and provid- 
Sh r its priority by the terms of the deed subsequently exe- 
20. ~—s cuted to the plaintiffs this priority was preserved and made 
Atte Cn that a notice to and against the plaintiffs and all who 
| em. 
ecepted its provisions, and in fact be 
istence of the latter deed; and 
h. The plaintiff’s deed was never in fact duly recorded in 
county. The certificate of the clerk of said county is 
© im Substance or in form such as the laws of West Virginia re- 
ire to make it operate as a recorded deed. 
it neither certifies that the deed was acknowledged before the said 
cK it his office nor that it was admitted to record upon the cer- 


ndent’s deed was duly recorded before the cestuz 
executed to the —— had by its terms 
ore they had notice of the 
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ca yong fitimcwad | other officer. 
‘his deed, not ha been admitted to record according to law, 
. operate asco} ive notice against the deed of respondent. 

adent denies that the deed to the plaintiffs has any validity 
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k arpos of said deed as declared on its face is to hinder, 
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HUGH W. SHEFFEY ET AL. Bia 
is ‘to prevent any of his (the grantor’s) creditors from getting pri- 
orities over other, &c., and with the hope that business prosperit 
may be restored during the ensuing year and the property may sell 
for enough to pay all of said Glendy’s debts.” This shows 
21 anavowed and unmistakable purpose to delay, hinder, and 
prevent the creditors of the grantor from subjecting said 
property by any legal process to the payment of their debts. 

Second. It excepts from its operation property of the grantor in 
favor of his wife, the extent and value of which is not indicated or 
limited ; it reserves to the grantor the absolute possession and the 
irresponsible use and control of ail the property, both real and per- 
sonal, conveyed by it until such time as” the trustees therein ap- 
pointed may, in their discretion, under the terms thereof, sell the 
said property or such as may escape consumption and eloisement 
by the grantor, and at the same time it requires all creditors of the 
grantor to file their claims within ninety days after publication of 
notice tothem by said trustees before a commissioner, or be excluded 
from any participation in the distribution of the proceeds of the 
said property, thus compelling all creditors to leave the possession, 
use, and control of the property in the ands of the irresponsible 
and insolvent grantor without any security, and to release to the 
wife of said grantor property the amount and value of which is 
not limited or made known to said creditors. 

The law requires an insolvent debtor, wien -he undertakes to 
force his own terms upon his creditors, to make @ full and absolute 
surrender of all his estates. 

This has not been done in this deed, and, aside from the excep- 

tious and benefits reserved to the grantor and his wife, it does 
22 not appear that it conveys all the property of the grantor. 

It assigns no credits or choses in action of any kind, al- 
though Glendy had at the time debts due him to the amount of 
several thousand dollars. 

Third. There are no credits or cestuis que trust named in the deed. 
So far as the pleadings in this cause show, the debt of the respondent 
is the only debt due from said Glendy. 

Fourth. That said Glendy was at the time said deed was executed 
entirely insolvent, and the same was executed in fraud of the bank- 
rupt law and with the intent to defeat the operation of the insolvent 
statutes of the United States, of which fact and intent the plain- 
tiffs had full notice before and at the time said deed was executed ; 
and 
Fifth. It directs the trustees to take the proceeds of the property 
in this State to a foreign State and jurisdiction, and compels the 
creditors of the grantor to file their debts before a commissioner of 
said foreign jurisdiction and then follow them to collect their money 
from foreign trustees. 

Rerpaidéns does not deem it necessary to notice the criticism made 
in the plaintiffs’ bill as to the validity of the recordation of respond- 
ent’s trust deed are as to the legality of the advertisement for a sale 
under said deed, further than to deny that any part of said criticism 
is just or sustained by either law or the facts in this case; but even 
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_if it were true that the deed of respondent had never been duly re- 
aa corded, still it would be valid against the plaintiffs as an 
* 23 ~~ unrecorded deed if the grounds relied on by respondent, as 
ae hereinbefore set forth, are sustained. 

All the allegations of the plaintiffs’ bill inconsistent with this an- 
swer are denied. 

Having answered fully, this respondent prays that the plaintiffs’ 
injunction may be dissolved, their bill dismissed, and that it may 
recover its costs. 


Strate or West Va., \ ie 

County of Greenbreer, § ~ 
Alex. F. Mathews, being duly sworn, says that he is one of the di- 
rectors of the Bank of Lewisburg ; that all the facts and allegations 
in the above answer contained which are stated upon the knowledge 
of the said bank he knows to be true, and that so far as they are 


stated upon information he believes them to be trne. 
ALEX. F. MATHEWS. 


Taken, subscribed, and sworn to before me this 21st day of July, 


1877. 
J. ALEX. MONTGOMERY, 
Notary Public. 
24 The compl’t excepts to the filings of this answer and asks 


that it be stricken from the cause— 
Ist. Because it is not authenticated as provided by law. 
Be 2nd. Because it is not responsive to the allegations of the bill rel- 
e_ ative to the notice of sale. 
22 August, 1887. 
QUARRIER, 
Sol. for Compl't. 


_ Filed by d’f’ts July 23rd, 1887. * 
Teste : JASPER Y. MOORE, Clerk. 


es 
_ This deed, made and entered into this the 11th day of October, 
1875, between Robert J. Glendy, of the one part, and Alex. F. Math- 
ews, trustee, as hereinafter mentioned, of the other part, witnesseth : 
hat the said Robert J. Glendy doth grant unto the said Alex. F. 
_ Mathews the followivg property, vjz : 
25 ~——sCWRRirst. The lands situated in Greenbrier county, upon the 
ters of Sinking creek, known generally as the Stuart 
 propert: “nig oh owned by Andrew M’Clung, dec’d, one 
fger portion of which was purchased by said Glendy under 
a the circuit court of said county in the suit of Albert 
vs. Stuart M’Clung & ais. ; another portion of which 
he said Glendy under a decree of said court in 
guardian, &c., vs. ‘Taylor and others, a third por- 
ought by said Glendy under a decree of said 
Seawright vs. Crawford & als.; and the 
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fourth and last portion of which was purchased by said Glendy 


from and conveyed to him by Patrick Beirne and A. M. Beirne 
and wife. . 

Second. A tract or parcel of land, containing two hundred acres, 
more or less, situated in said county, near the town of Frankfort, 
sold and conveyed to the said Glendy by Sam’l CU. Ludington in 


trust to secure to the Bank of Lewisburg certain debts which the — 


said Glendy now owes to said bank, evidenced by two negotiable 
notes—one for $10,000.00, due October 11—14th, ’75, and the other 
for $5,000.00 due October 22-25th, ’75—and in trust further to se- 
cure to said Bank of Lewisburg any and all other debts which the 
said Glendy may at any time hereafter owe to said bank, either by 
the renewal of said negotiable notes or by original loans made to 
him by the said Bank of Lewisburg, with this express provis- 
26 ion and stipulation, however, that the said indebtedness shall 
not at any one time exceed the sum of fifteen thousand dol- 
lars ($15,000.00). 
Witness the following signature and seal : 
ROB’T J. GLENDY. [seat] 


Witness : 

SAMUEL T. MORGAN. 
Witness: 

ALEX. F. MATHEWS. 


UniTEeD STATES OF = pape om: 
State of Maryland, 


Be it known that on this sixteenth day of November, one thou- 
sand eight hundred and seventy-five, before me, the subscriber, a 
notary public by letters patent under the great seal of the State of 
Marehind, commissioned and duly qualified, residing in the city of 
Baltimore, in the State aforesaid, personally appeared Robert J. 
pomenin | of Bath county, State of Virginia, personally known to me 
as such party to the annexed instrument of writing, and acknowl- 
edged the same to be his act and deed. 

In testimony whereof I have hereunto set my hand and 
affixed my notarial seal the day and year aforesaid. 

TH. HARRIS HODGES, 
Notary Public. 


[SEAL. ] 


GREENBRIER County Court, 
CLeRK’s Orrice, November 21st, 1876. 


This trust deed was this day presented in this office at 20 
27 minutes to four o’clock p. m., and, with the certificate thereto 
attached, admitted to record. 
Teste: MARK L. SPOTTS, Clerk. 


GREENBRIER County Court, 
CLERK’s OFrFice, March 27th, 1878. 


! ‘a 
This trust deed from Robert J. Glendy to Alex. F. Mathews, © 


. ef ny 


. is THE BANE OF LEWISBURG VS. 
oe, dated the llth day of October, 1875, embracing real estate 


Lewisburg, wag on this day presented in this office and proven as to 
‘its execution and delivery by the oath of Alexander F. Mathews, 
- gubscribing witness thereto, aad the handwriting and acknowledge- 
_ ment thereof being also proven by the oath of J. W. Mathews, the 
» aid trust deed, with all the certificates thereon endorsed, is read- 
- — mitted to record at 15 minutes to 5 o’clock p. m., at the instance of 
’ A, F. Mathews, trustee. 

Teste : 3 MARK L. SPOTTS, Clerk. 


$10,000.00. LewispurG, W. Va., Sept. 30, 1876. 


Four months after date I promise to pay to order of D. V. Ruck- 
man ten thousand {00 dollars, negotiable and payable without off- 
_ get at the Farmers’ and Merchants’ Nat. Bank of Baltimore, Md., 
value received. 
3468, 31 | 3 Feb., 77. 


Endorsers: 
D. V. RUCKMAN. 
J. W. MATHEWS, Cash’r. 


ROBERT J. GLENDY. 


| 28  Uwnirep Srates or America, a 
es State of Maryland, } sephaaad 


se On this day, the 3rd of February, in the year of our Lord eigh- 
me and seventy-seven, at the request of the Farmers’ and 
ats’ Nat, Bank of Baltimore, bearer of the original promissory 

f a true copy is above written, 1, Th. Harris Hodges, 

iblic, by letters patent under the great seal of the State of 
1, commissioned and duly qualified, residing in the city of 

re, in the State aforesaid, presented the said promissory note 
Farmers and Merchants’ Nat. Bank of Baltimore, where it is 

, and demanded payment of the same, — was answered, 


“ve the said notary, at the request aforesaid, have pro- 
these presents do solemnly protest, as well against 


at ee of the said promissory note as all others 


acer “eve exchange, re-exchange, und all costs, 
interests suffered and to be suffered for want 


note. 
nat thee city of Baltimore aforesaid, and 
notices to the endorsers of said 
x them that it had not been paid, payment 
& demanded and refused, and that they would be 
3 Pay 


' 


at. thereof, and mailed notices under 
ears directed to J. W. Mathews, 
; are: Lewisburg, W. Va., all same 


1 Greenbrier county to secure certain debts due to the Bank of 
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29 In testimony whereof I have hereunto set my “a 
[seaL.] hand and affixed my seal notarial the dayand year 
aforesaid. - | =e 
_ (Signed) THO. HARRIS HODGES, 
Notary Public. 
yO RE $2 00 
CONG iim siviadidin 03 
2 03 
$5,000.00. Lewispura, W. Va., Nov. 6th, 1876. 


Four months after date I promise to pay to the order of D. V. 
Ruckman five thousand ;%", dollars, negotiable and payable, without 
offset, at Farmers’ and Merchants’ Nat. Bank of Baltimore, Md., 


value received. 
ROBERT J..GLENSY. 
3568, 6 | 9 March, ’77. 


Endorsers : 
D. V. RUCKMAN, 
J. W. MATHEWS, Cash’r. 


Unirep Srates OF AMERICA, a . 
State of Maryland, } To wit. 


On this day, the 9th of March, in the year of our Lord eighteen 
hundred and seventy-seven, at the request of the Farmers’ and Mer- 
chants’ Nat. Bank of Balto., bearer of the original promissory note, 
whereof a true copy is above written, I, Th: Harris Hodges, notary 

ublic, by letters patent under the great seal of the State of 

30 aryland, commissioned and duly qualified, residing in the 

city of Baltimore, in the State aforesaid, presented the said 

promissory note at the Farmers’ and Merchants’ Nat. Bank of Balti- 

more, where it is made payable, and demanded payment of the same, 
— was answered “ No funds.” 

Wherefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, as well against the 
maker and endorsers of the said promissory note as all others whom 
it may concern, for exchange, re-exchange, and all costs, charges, 
damages, and interest suffered and to be suffered for want of pay- 
ment of the said promissory note. 

Thus done and protested, at the city of Baltimore aforesaid, and 
on the same day I addressed written notices to the endorsers of said 
promissory note, informing them that it had not been paid, payment 
therefor having been demanded and refused, and that they would © 
be held responsible for the payment thereof, and mailed notices, 
under cover for the maker and endorsers, directed to J. W. Mathews, 
Esqr., cash’r Bank of Lewisburg, Lewisburg, W. Va., and also mailed 
duplicate notice, under cover, for the maker, directed to Robert J. 
Glendy, Esqr., Lewisburg, W. Va., all same day. , 
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In testimony whereof I have hereunto set my hand and affixed 
my seal notarial the day and year aforesaid. 


(Signed) THO. HARRIS HODGES, ' 

E: Notary Public. , 
Protest..........-- 2 00 | 
Postage -.........- 06 . 
2 06 | 


303 At a district court of the United States for the district of | 
West Virginia, holden at Charleston on the 10th day of No- | 
vem ber, 1877. 


Among the proceedings had was the ies to wit : 


31 H. W. Suerrey et als., Trustees, &c., 
v8. In Chancery. 
THe Bank or Lewissure ef al. 


a The plaintiffs appeared and waived their exceptions to the an- 

_ ~ swer of the defendant, The Bank of Lewisburg, and thereupon the 

_ cause was heard upon the defendant, The Bank of Lewisburg’s, mo- 

"tion to dissolve the plaintiffs’ injunction and was argued by counsel ; 

» upon consideration of which the court doth take time to consider 

* the matters of law arising upon the motion aforesaid. | 

- And, by consent of the parties, it is adjudged, ordered, and de-- 
peed that James Bumgardner, Jr., and Hugh W. Sheffey, trustees | 

; n the deed, Exhibit No. 1, filed with the ill,and Alexander F. 

Mathews, trustee in the deed No. 2, filed with the same, do proceed 

0 sell a tract of land known as the Stuart M’Clung farm, contain- 

ng ‘enor 12 acres, and also a tract of about 100 acres on Hugh- 
3 cr situated in Greepbrier county, West Virginia, and 

ly described in said deeds filed as Exhibits No. 1 and 


T alate take place in the town of Lewisburg, West Virginia, 
B Paid trustees shall have given sixty days’ notice of the time, 
St ae i pad manner of sale by advertisement published for eight suc- 
=! ees sp sgaers in two newspapers, one to be published in the said 

3 of Lewisburg and the other in the city of Staunton, in the 
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‘ fovea with tre equal nal security to be taken for 
! ed 3 bearing hatanent from date of sale.. 
ae | - | trustees are required to report their proceedings to 


ji, ordered, and decreed that this cause be re- 
2 yi ane of the commissioners of this court, to 

+ who are the creditors of the defendant, R. J. 
© 86 i by the deed of trust dated November 2 
xhibit b No. 1 with the plaintiffs’ bill, 
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But before taking the account aforesaid he shall give noticeof the = 
time, manner, and place by notice published for four successive “_ 
weeks in some newspaper published in Greenbrier county, West 
Virginia, which shall be equivalent to personal service upon all the 
creditors secured in said deed. 

And in the event of [that] a master commissioner of any court 
sitting in Augusta county, Virginia, shall have ascertained and 
made report who are the creditors of R. J. Glendy secured by the 
trust deed aforesaid, under the provisions of said deed, and the 
amounts, respectively, due and a duly authenticated copy of said 
report shall be filed before the said commissioner, Galtnlonn he 
shall take the same as prima facie true, but liable to such exceptions 
as any creditor may choose to make. 

.. And the said commissioner shall report any other matter deemed 
1 npraste by himself or required by any creditor of said Glendy to 
this court. | 


33 Unitep States oF AMERICA: 


In the District Court of the District of West Virginia, Sitting at 
Charleston. 


The amended and supplemental answer of The Bank of Lewisburg 
to a bill of complaint filed against it and others in said court by 
Hugh W. Sheffey and James Bumgardner, trustees, &c. 


The respondent here refers to and makes its original answer and 
demurrer filed to said bill a part of this amended and supplemental 
answer; and in addition to the facts and matters therein eontained 
it relies upon the following, the material parts of which have arisen 
or come to the knowledge of respondent since the filing of said orig- 
inal answer : 

That about the year 1830 one Andrew M’Clung died intestate 
seized of valuable lands in Greenbrier county, leaving eight children, 
two of whom soon after died intestate and without issue, thus leav- 
ing but six children to inherit the entire estate of said Andrew 
M’Clung, dec’d, to wit, Stuart M’Clung and his five sisters, Mrs. 
Williams, Mrs. Crawford, Mrs. Beirne, Mrs. Smith, and Mrs. Tyree; 
that the said Stuart M’Clung, prior to his death, which occurred 
about the year 1873, purchased, it is believed, the interests of all 
his sisters in said lands; that to some of them he paid the purchase- 
money in full and to others he owed the greater part of the purchase- 

money for the land purchased from them ; but he never ob- 
34 tained deeds of conveyance for said land from either of his 

sisters, and so far as appears he never had any written con- 
tract of purchase from any of them for any part of said lands; that 
the lands aforesaid, together with a tract of about 120 acres pur- 
chased by said Stuart from Kincaid, and about 24 acres purchased 
by same from Wallace, constituted and were generally known as the 
“Stuart M’Clung lands,” in Greenbrier county, and are the same 
that are mentioned and conveyed with deed to plaintiffs, filed as 
Exhibit No. 1 with their bill. : 
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That the said Stuart M’Clung, by deed dated on the 9th day of 
~ November, 1865, conveyed his interests in the land aforesaid to Mason 
Mathews, trustee, to secure a debt due to the defendant Glendy ; 
that subsequently three suits were brought in the circuit court. of 
Greenbrier county, the first by Albert M’Clung, adm’r, vs. Stuart 
M’Clung and others, to set aside said trust deed and enforce the pay- 
ment of debt due from said Stuart; the second by George Seawright 
_ vs. Stuart M. Crawford and others, and the third by R. F. Dennis, 

guardian, &c., vs. Taylor and others—the two latter to enforce the 

payment of purchase-money due from said Stuart M’Clung on the 
interests of his sisters in the lands purchased by him as aforesaid ; 
that under decrees in said suits the respective lands in the bill men- 
tioned were sold and the said R. J. Glendy became the purchaser of 
each and said sales were confirmed by the court ; that said mcr 
after the purchases aforesaid and before any conveyance was made 

to him of any of said lands, executed to the plaintiffs the trust 

35 ~ deed filed with their bill as “ Exhibit No. 1.” 

Thaton the 26th day of March, 1878, this respondent obtained 
against said Glendy a judgment in the circuit court of Greenbrier 
county for the sum of $15,900.75, with interest thereon from the 
13th day of February, 1878, till paid, and $4.65 costs, an abstract of 

_ which judgment was on the same day duly docketed on the judg- 
ment-lien docket in the clerk’s office of the county court of said 
county. Copies of said judgment and abstract are herewith filed as 

Exhibits “ A” ana “ B,” respectively. 

_ That by three several deeds, all dated on the 7th day of March, 

1878, the one executed by Mason Mathews, trustee and commis- 
| sioner, and the other two by W. C. Woodson, commissioner, under 
Bi in the suits aforesaid, the lands aforesaid were conveyed to 
>» said Glendy and said deeds were on the 27th day of March, 1878, 
* duly admitted to record in the clerk’s office of the county court of 
_ Greenbrier county, exemplified copies of which are herewith filed 
as Exhibits “ C,” “ D,” and “ E,” réspectively. 

_ That after said last-mmentioned deeds were admitted to record and 
on the same day the execution of the trust deed, filed as “ Exhibit 
No, 2” with the plaintiff’s bill, was fully proved and duly admitted to 
ecord in the clerk’s office of the county court of said Greenbrier county, 
as shown by said deed and the endorsements thereon, herewith filed 
as Exhibit No. 2; that the debt secured in said trust deed, Exhibit 
_.* | No, 2, and the debt upon which the judgment aforesaid 
86 _was obtained is the same debt, and no part of it has ever been 
paid, but the whole thereof is still due to respondent. 

t } from the going facts, which the ndent avers to be 
, it is shown that at the time the said Glendy executed the said 
deed to the plaintiffs, filed as “ Exhibit No. 1” with their bill, 
ue Owner of a mere equitable title, and that he did not be- 
me yested with the legal title to said lands until the aforesaid 
8 were made to him by Com’rs Mathews and Woodson, which 

! ‘to record on the 27th day of March, 1878, as afore- 
“tie said trust deed,“ Exhibit No. 1,” to the plaintiffs is 
bent of an equity without any warranty whatever, 
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and places the plaintiffs aud the cestuis que trusts in the game posi- 
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tion of their grantor and without any additional rights; that the 
said Glendy having parted with his equity-te the lands, the plain- 
tiffs, by the subsequent deeds to them, took the lands subject to the 
prior conveyance made to secure respondent; that the Said deed, 
“Exhibit No.1,” to the plaintiffs, having been made before the a 
said Glendy acquired the legal title to the land therein conveyed, § | 
does not agement as notice to a prior purchaser by reason of its re- % 
cordation before the conveyance to such prior purchaser was re- 
corded. Code, page 475, ch. 74, sec. 10. Consequently in law and 
equity the lien created by the plaintiff’s deed, if it can have any 
effect at all, must be postponed and be held subject to the liens of 
both the trust fleed and judgment of respondent. 
37 Having answered fully, this respondent prays that the in- 
junction heretofore awarded the plaintiffs may be dissolved 
and the plaintiff’s bill dismissed with costs, &c. 
THE BANK OF LEWISBURG, 
[ SEAL, ] By A. C. SNYDER, Pres’t. 


STATE OF West VIRGINIA, | 
County of Greenbrier, 


The foregoing answer of the Bank of Lewisburg was this 3rd day 
of April, 1878, taken before me under the common seal of the said 
corporation, as by its said seal affixed appears. 

J. ALEX. MONTGOMERY, 
, Notary Public. 


Circuit Court CLerK’s OFFICE, 
GREENBRIER County, March 26th, 1878. 


Tue Bank or Lewispure, Plaintiff, 
against H n Debt. 
Ropert J. GLENpy, Defendant. 


Robert J. Glendy, the defendant in the above-recited cause, a 
by Mark L. Spotts, his attorney-in-fact, acting under a power of at- r. 
torney under the hand and seal of the defendant, R. J. Glendy, ac- = 
knowledges the plaintiff’s action for the sum of ($15,900.75) fifteen 
thousand nine hundred dollars and seventy-five cents, with interest 
thereon from the 13th day of February, 1878, until paid, and the 
cost here expended. 

Given under my hand and seal this 26th day of March, 


38 1878. 
ROB’T J. GLENDY, [seat.] 
By his attorney-in-fact, MARK L. SPOTT. 


Therefore it is considered that the plaintiff recover against the 
defendant, Robert J. Glendy, the sum of fifteen thousand nine bun- 
dred dollars and seventy-five cents ($15,900.75), with legal interest 
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a ’ from the 13th day of February, 1878, until paid, and his 
costs by him about his suit in this behalf expended. 


Teste J. MAYS, Clerk. 


A copy. 
Teste : J. MAYS, Clerk. 


Tue Srate or West VIRGINIA, . } To wit : 
Greenbrier County Court Clerk’s Office, 


Circuit Court CLERK’s OFFICE, 
GREENBRIER County, March 26th, 1878. 


Tue Bank OF LEWISBURG, Plaintiff, 
In Debt. 


v8. 
Rogert J. Guenpy, Defendant. 


Judgment confessed for the sum of fifteen thousand nine hundred 
dollars and seventy-five cents ($15,900.75), with legal intereSt thereon 
from the 13th day of February, 1878, till paid, and the costs, $4.65. 


An abstract. 

Attest : JONATHAN MAYS, Clerk. 

A copy. 

Teste: MARK L. SPOTTS, Clerk. 
39 The foregoing judgment has been regularly entered upon 


- the judgment-lien docket of the county court of Greenbrier 
county on the 26th day of March, 1878. 
Teste : MARK L. SPOTTS, Clerk 


And at another day, to wit, at a district court of the United States 
- for the district of West Viginia, held at Charleston, in said district, 
- on the 4th day of May, 1878. 


SHerrey and BumGarpner, Trustees, 


: v8. 
Bank or LEWISBURG and Others. 


_ This cause came on again to be heard upon the papers formerly 
' read and upon motion of the defendants to file the amended and 
_ supplemental answer of the Bank of Lewisburg and the objection of 
_ the plaintiffs to the filing of said amended answer, the plaintiffs 
we formal and technical notice of same, and was argued by 
unsel. On consideration whereof, the court being of opinion that 
e facts stated in said amended and supplemental answer cannot 
Operly be set up by way of amended answer, and that they are, 
| o— wholly immaterial! to the issues involved in the 
true, can have no bearing upon the rights of the par- 
Sas asserted in the cause, it is therefore adjudged, ordered, and 
reed that leave to file said supplemertal and amended answer 
}denied to said defendants, and that said answer be rejected. 
| urther adjudged, ordered, and decreed that the injunction 
| by former order entered in this cause be perpet- 
,and that the fund sma from the sale of the M’Clung 
uate in the county of Greenbrier, be brought into 
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this court, to be by it distributed in accordance with the provisions 
of the deed of Robert J. Glendy to Hugh-W. Sheffey and James 
Bumgardner, Jr., bearing date on the 20th day of November, 1876. 

It 1s further ordered that the commissioners heretofore appointed 
by the order of this court proceed to sell said M’Clung farm, as di- 
rected in said decree, and if when said land is offered for sale no 
bid is made for same adequate in the opinion of said commission- 
ers that said commissioners shall by private contract or public auc- 
tion rent said land for the term of one year or less upon such terms 
as said commissioners shal, deem expedient. 


LewissurG, West Vrrarnta, May 7th, 1878. 


To the district court of the United States for the district of West 

Virginia : 

The undersigned trustees, acting in accordance with the directions 
of a decree rendered by said court at the November term, 1877, in 
a certain suit in chancery therein pending between Hugh W. Shef- 
fey and James Bumgardner, Jr., trustees, and others, plaintiffs, and 
The Bank of Lewisburg and others, defendants, beg leave to report 
that after advertising time, place, and terms of sale in the Staunton 
Spectator and the Greenbrier Independent for eight consecutive 

weeks, as directed by said decree, the-undersigned convened 
41 in Lewisburg on the 5th day of April, 1878, the time and 

place appointed in the advertisement, at which time, in con- 
sequence of certain changes in regard to the title of the propert 
which occurred since the decree directing the sale was ar a 
and which,in the opinion of two of the undersigned trustees, made 
it expedient to postpone the sale, the undersigned caused it to be 
publicly announced by the crier that the sale was postponed until 
the 7th day of May, 1878, and such postponement was advertised 
by continuous publication in the Staunton Spectator and the Green- 
brier Independent. 

That on the 7th day of May, 1878, the undersigned offered the 
land for sale in parcels, with the announcement of the following res- . 
ervation, viz: That after the bidding for the parcels was wate. Jase 
that the land would be offered as a whole, and in the event that the 
amount bid for the land as a whole exceeded the aggregate amount 
bid for the parcels that the land would be knocked down to the 
highest bidder for the whole tract. 

The division into parcels is shown by the plat of Jesse Bright and 
the auctioneer’s memorandum, which are herewith returned asa 
part of this report. : 

For parcel No. 1, 69} acres, B. F. Harlow was the highest bidder, 
ut $17.25 per acre—amounting to $1,198.87}. 

For parcel No. 2, 1674 acres, Joseph Griffie was the highest bid- 
der, at $12.00 per acre—amounting to $2,010.00. 

For parcel No. 3, 4552 acres, A. H. Holt was the highest bidder, at 
$12.00 per acre—amounting to $5,469.00. 

For parcel No. 4, 382 acres, A. H. Holt was the highest 
42 bidder, at $12.00 per acre—amounting to $4,584.00, the bids 
for the parcels aggregating $13,261.87}. 
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~ For the land as a whole S. B. Williams was the highest bidder, at 
_ the price of $16,820.00, and the land was accordingly knocked down 
- to him, of which amount he settled with the undersigned, the 20 
per cent. required as cash, as follows: Cash, $980.25, negotiable 
notes at five months, endorsed by A. B. Stuart; $2,443.83, net value; 
$2,383.75, net value of notes, and cash being $3,364.00, 20 per cent. 
of $16,820.00, and for the balance of $13,456.00 executed his three 
bonds, each for $4,485.334, all dated May 7th, 1878, and due one, 
two, & three years after date, with interest from date, with James 
Knight as surety in the first and A. B. Stuart as surety in the sec- 
ond and third. 


I ne 8 ce omsinesn omenasenie $16,820 00 
received by trustees.........-.---- $980 25 
Net amount of negotiable notes... .. ~~~. 2,383 75 
lst bond of S. B. Williams and James 
a 4,485 33} 


9nd bond, S. B. Williams & A.B. Stuart-. 4,485 33) 
3rd bond of S. B. Williams and A. B. Stu- 
ea ae ea ama 4,485 334 


$16,820 00 $16,820 00 


' 43 Amountof actual cash received ---- $980 25 
eS Disbursed to surveyor, fee -_-.-.-- 24 00 
Disbursed to auctioneers, Oa raick is ~ 15 00 
“ ~* * Spectator, printing fee._._-_- 45 75 
. “ Indupendent, “ Tiaicdanek 54 50 
" commissions...........-.---- 841 00 


$980 25 $980 25 


- For which disbursements vouchers are herewith returned. 


__ The andersigned will further state that after the sale was made to 
. B, Williams, as above stated, Joseph Griffie, who was the highest 
idder for parcel No. 2, containing 167} acres, at $12.00 per acre, 
mounting to $2,010.00, proposed to said Williams and the under- 
gned to take the said parcel No. 2 at the price bid for the same, 
nd pay $500.00 in cash and give his bond to the undersigned, upon 
i¢ terms of sale, for the remainder, and if such action be approved 
y the court that the amount of his bonds be credited on the bonds 

i Williams and hissaid bonds be lreld by the undersigned, and 

paid that said parcel No. 2 be conveyed to him, and in the 
event that the court declined to approve of the sale to Griffie as a 
separate sale that the $500.00 cash be refunded to him, said Wil- 
8,@nd his bonds be returned, and said Williams stand as pur- 
whole, as originally; and the undersigned ag to 

_ proposition, subject to the approval of the court, and the said 
_Wiihams also assented to the same, and accordingly said Griffie 
the cash received and executed to the under- 
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signed his three bonds, each for the sum of $503.33}, dated 

44 May 7th, 1878, payable in one, two, and three — after date, 
with interest from date, with A. C. Snyder as security. 

The undersigned see no reason why the sale to said Griffie should 

not be cha and so recommend, and also recommend that tne 


sale to Williams be confirmed. 
JAMES BUMGARDNER, Jr., 
HUGH W. SHEFFEY, 
ALEX. F. MATHEWS, 
Trustees and Commissioners. 


45 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston, in 
said district, on the 12th day of November, 1878. 


SHEFFEY and BuMGARDNER, Trustees, 
vs. 
BANK OF LEWISBURG and als. 


This cause came on this 12th day of November, 1878, to be again 
heard upon the papers formerly read and upon the report of sales 
made by Hugh W. Sheffley and James Bumgardner and A. F. Math- 
ews, trustees and commissioners, on the 7th day of May, 1876, and 
the memorandum dated on the 7th day of May, 1878, signed by said 
trustees aud commissioners & submitted with and as a part of said 
report, to which revort there is no exception, and was argued by 
counsel, 

Upon consideration whereof it is adjudged, ordered, and ~decreed 
that said report, as amended and modified by the suggestions con- 
tained in said memorandum, be confirmed. - 

And it is further adjudged, ordered, and decreed that Joseph 


Griffee, the purchaser of the tract of land containing 167} acres from — 


S. B. Williams, be regarded as the direct purchaser of said tract of 
. land from said trustees and commissioners, and that the amount of 
his bonds for the deferred payments of said tracts of land be credited 
on the corresponding lands of said 8S. B. Williams. 

And by consent of parties it is further ordered that the considera- 
tion of the petition of the defendants for a rehearing of the decree 
in said cause at the last term of this court be postponed until the 
next term of this court. : 


46 ‘The petition of the Bank of Lewisburg filed in the suit of 
Hugh W. Sheffey and James Bumgardner, trustees, against 
titioners and others, now pending in the district court of the 
Jnited States for the district of West Virginia, sitting at Charles- 
ton, in said district. 
To the Honorable John J. Jackson, judge of said court: 


Petitioner, The Bank of Lewisburg, respectfully shows— — 


That at the May term, 1878, it tendered and moved to file an 


amended and a answer in said suit, which motion was 
opposed by the pl'ffs, and after argument said motion was overruled 
and said answer disallowed, as appears from the record in said suit. 
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THE BANK OF LEWISBURG VS. 


That the record does not show the apresg upon which said au- 
swer was rejected, but your honor will no doubt recollect that the 
court in ialtomine its opinion rested its action upon the ground 
that as the trust deed to the plaintiff was recorded prior to that of 
_petitioner the legal title subsequently acquired by Glendy, the com- 
mon grantor, inured to the benefit of the plaintiffs. 
That this view of the case was not presented by the plaintiffs’ 
counsel nor was it argued by the petitioner’s counsel. 
And while it may be the most tenable ground upon which the 
plaintiffs’ case can be rested, yet petitioner is advised and respectfully 
submits that it is not well founded, as will appear by an exam- 
47 ination of the following authorities: The plaintiffs’ deed con- 
tains no covenants of any kind whatever. Under our statutes 
such a deed conveys nothing more than all the estate, right, title, 
and interest whatever, both at laW and in equity, of the grantor in 
or to such lands. 
Code, chapter 72, ss. 1 & 2, p. 463. 


Such deed is therefore nothing more than a common-law quit- 
claim conveyance. 2 Smith’s Lead. Cas. (6 Am. Ed.), 709, and case 
cited ; Western M. & M. Co. v. Peytona Cannel Coal Co., 8 W. Va., 
445 to 450. 

At the time Glendy conveyed to pl’ffs he had in fact neither the 

l nor the equitable title to the lands. 

t concede that he had the equitable title and that the equitable 
title vested in the plaintiffs upon the recordation of their deed. This 
left the legal title still outstanding, and, as the plaintiffs’ title was a 
mere quitclaim title, it could not draw to it the legal title. 

Bruce v. Lake, 12 Am. R., 491; Wynn v. Harmon, 5 Gratt., 

157 ; Doswell v. Buchanan, 3 Leigh, 365. 


_ The plaintiffs’ deed having neither covenants of warranty nor 
‘covenants for further conveyance, they could not acquire the legal 
© title either by estoppel or by suit jn equity to compel the conveyance 

F  6f posh title , 
_ The deed could act on the subsequently acquired legal estate only 


way of l or rebutter, but there being no covenants of any 
| = could be no estoppel or rebutter. 
Jackson vs. Wright, 14 Johns., 193; Co. v. Litt., 265. 


- Therefore the legal title would still remain in Glendy to be oper- 


ed upon by petitioner's judgment against Glendy. 
ee these authorities the petitioner prays that its motion 
_ jie said amended and supplemental answer may be heard, 


BANK OF LEWISBURG, Petitioner. 


1 id at another day, to wit, at a district court of the United States 
he distric . of West Virginia, held at Charleston, in said district, 
e 2d day of August, 1878. 
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H. W.-SHerrey and Others, Trustees, 
vs. his Chancery. 
Bank or LewissurG and Others. 


This day the defendant, The Bank of Lewisburg, appeared in 
court, by counsel, and tendered its petition for a rehearing-of the 


order made in this cause at the last term, except so far as it directs - 


a sale of the trust property, for errors in law apparent on its face ; 
and thereupon the plaintiffs, by their counsel, appeared and objected 
to the filing of said petition, and the court, without passing upon 
the matters, ordered the same to be set for hearing at the next term 
of this court, to which time this cause is continued. 


49 In the United States District Court for the District of West 
Virginia, Sitting at Charleston. 


SHEFFEY and BuMGARDNER, Complainants, 
v8. In Chaneery. 
Bank or Lewispure and als., Defendants. ' 


The Separate Answer of Robert J. Glendy to the Bill. 


To the Honorable John J. Jackson, judge of said court : 


Respondent, answering, says he believes the allegations of the bill 
are true; and having fully answered he prays to be dismissed with 


costs. 
ROBERT J. GLENDY. 


STaTt OF VIRGINIA, To wit : 
County of Augusta, 


Robert J. Glendy this day made oath before the undersigned, a 
notary public of and for the county aforesaid, in the State aforesaid, 
that the matters of the foregoing answer, so far as they are alleged 
upon his own information, are true, and so far as alleged upon the 
information of others he believes them to be true. 

In testimony whereof I have hereunto affixed my nota- 
[skAL.] rial seal and attached my signature this 9th day of Janu- 


ary, 1884. 
LEWIS M. BUMGARDNER, 
Notary Public. 
50 And at another day, to wit, at a district court of the United 


States for the district of West Virginia, held at Charleston, in 
suid district, on the 2nd day of May, 1882. 


SHEFFEY and BUMGARDNER 
v8. In Chancery. 
BankK OF LEWISBURG. 


“ 


It appearing from the report of sales made in this cause on 
the 7th day of May, 1878, by Commissioners James Bumgard- 
ner, Jr.. Hugh W. Sheffey, and Alexander F. Mathews that on 
the 7th day of May, 1878, the said commissioners sold and Joseph 
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THE. BANK OF LEWISBURG VS. 
‘ 


Griffee bought tract No. 2, described in such report, consisting of 
167} acres, at $12.00 per acre, amounting to $2,010.00, and that he 
perfected his purchase, it is ordered, adjudged, and decreed that 
Alex.\F. Mathews, who is hereby appointed a special commissioner 
for that purpose, shall, so soon as said Griffee shall pay the purchase- 
money, make to the said Griffee a proper conveyance for said lund, 
for which said purchaser shall pay him a fee of $5.00. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, in said district, 
on the 13th day of November, 1885. 


SHerrey and BuMGARDNER, Trustees, mo =, 


= Decree, Nove. T., 1885. 


Tue Bank or LEWISBURG and als. 


This cause came on to be further heard at this term and was 
argued by counsel, and the court being of opinion that the decree 
rendered May 4th, 1878, having been rendered before the master 
commissioner had executed the order of reference made at the 
| November term, 1877, was premature, it is therefore adjudged, 
a ordered, and decreed that the said decree of the May term, 

' 51 $1878, be, and it is hereby, set aside and held for naught; and 

: ' it is further adjudged, ordered, and decreed that the excep- 
tions taken by the Bank of Lewisburg to the report of Commissioner 
Gallaher, dated Sept. 20th, 1883, and filed October 1st, 1883, because 
the said commissioner failed to mention and report in any way the 
debts asserted and claimed:in this cause by the said bank, be sus- 
tained, and that the said report be recommitted to the master with- 
_ out the court at this time passing further upon said exceptions, with 
instructions to inquire into, ascertain, and report the following mat- 
_ fers and accounts, viz: ; 

_, Ist. An account of the debt of R. J. Glendy intended to be se- 

cured by the deed of trust dated Nov. 2ist, 1876, filed as Ex- 

hibit No. 1 with plaintiffs’ bill, with their respective amounts, dig- 

nities, and priorities. : 

' 2nd. A similar account and statement of the debts secured by 

_ the deed of trust of October 11th, 1875, a copy of which is filed with 
the plaintiffs’ bil] as Exhibit No. 2. 

__ 8rd. Whether the debts claimed by the Bank of Lewisburg in its 

‘answer was a paramount lien upon the lands, or any of them, of the 

‘said Glendy conveyed by the said deed of November 21st, 1876, at the 
of its execution, and therefore, under its provisions, entitled to 
ference and priority as a preferred debt of the first class and to 
e — in full before anything else is paid upon the general debts 
f the second class secured by said vl 
Ath, Whether the said debts of the Bank of Lewisburg are entitled 
to the rence claimed for them over the other debts se- 

2 cured by the said deed of trust of November 21st, 1876, by 
_. _ reason of their having been secured by the said older deed 
t of October 11th, 1875. 

ny other matter to be specially stated, deemed pertinent by 
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the said commissioner or requested by any party; and the said com- 
missioner shall report his proceedings under this decree to the next 
term of this court. 

But before executing this decree the said commissioner shall give 
notice, by advertisement published for four consecutive weeks in 
the Greenbrier Independent, a newspaper published in Greenbrier 
county, and by personal notice to the attorneys — record, of the time 
and place when and where he will do so. 

And in the event that a master commissioner of any court sitting 
in Augusta county, Virginia, shall have ascertained and made re- 

ort as to the debts or any of them secured by the trust deed of 

ovember 21st, 1876, and a duly authenticated copy of said report 
shall be filed before Commissioner Gallaher, he shall take the same 
as prima facie true to the extent of said debts thus reported, but 
liable to such exceptions as any creditor may choose to make; and 
said Commissioner Gallaher in making said account and report 
shall read and consider all testimony heretofore taken and all that 
may be hereafter taken in this cause. 

And upon motion of the plaintiffs and with the assent of the de- 
fendants the bill is amended by inserting after the words “Alexan- 
der F. Mathews, the Bank of Lewisburg,” the following: “ The said 

Bank of Lewisburg being a corporation duly created and 
53 organized under and by the State of West Virginia, and its 

principal office being in West Virginia and doing its busi- 
ness in West Virginia, and the same being a mere formal amend 
ment, no process Is awarded to answer said bill as thus amended.” 


. 
The report of Commissioner D. C. Gallaher, made in this cause, 
is in the words and figures following, to wit: 


United States District Court for the District of West Virginia. 


SHEFFEY and BuMGARDNER, Trustees, &c., 
v8. In Equity. 
Bank or LEwispura, X&c. 


CoMMISSIONER’S OFFICE, CHARLESTON, Oct. 21st, 1886. 


Hon. John J. Jackson, judge of said court: 

By a decree entered herein this cause was, the 18th November, 
1885, recommitted to the undersigned to take an account and report 
certain things therein named and more fully set out herein- 

after. 
54 The notice required to be given was had, as will appear 
from the appended certificate on next page. 


STaTe OF West VIRGINIA, iy 
Greenbrier County, } To wit: 


I, B. F. Harlow, editor of the Greenbrier Independent, a news- 
paper published in the town of Lewisburg, State and county afore- 
said, do hereby certify that the annexed notice was published for 
four weeks successively in said paper; that a copy of the seme was 
duly posted at the front door of the court-house of said county, and 
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THE BANK OF LEWISBURG VS. 


ba that the first publication of said notice was on the 18th day of Feb- 
 yuary, 1886. : 
Given under my hand as editor of said paper this 27th day of 


October, 1886. 
B. F. HARLOW. 


Printer’s fee, $15.00. 


Commissioner’s Notice. 


In the District Court of the United States for the District of West . 
Virginia. 
SHEFFEY and BuMGARDNER, Trustees, &c., 


v8. bin Chancery. 
Tue Bank or Lewispure and Others. 


55 Parties to the above cause will take notice that pursuant to 
a decree entered therein at the November term, 1885, of said 

court I shall, at my office, in Charleston, W. Va., at 10 a. m. Mon- 
a March 22nd, 1886, take an account and report thereon show- 
ng— 

ist. An account of the debts of Robert J. Glendy intended to be 
secured by the deed of trust dated November 21st, 1876, filed as Ex- 
hibit No. 1 with plaintiffs’ bill, with their respective amounts, dig- 
nities, and priorities. | 
- ‘2nd. A similar account and statement of the debts secured by the 
» deed of trust of October 11th, 1875, a copy of which is filed with 
- plaintiffs’ bill as Exhibit No. 2. 
_ 8rd. Whether the debts claimed by the Bank of Lewisburg in its 
- answer was a paramount lien upon.the lands or any of them of the 
' said Glendy conveyed by the said deed of November 21st, 1876, at 
' the date of its execution, and therefore, under its provisions, en- 


E 


f. 4 to preference and priority as a preferred debt of the first class" 
_ and to be paid in full beforeanything is paid upon the general debts 
_of the second class secured by said deed. 
_ 4th. Whether the said debts of the Bank of Lewisburg are entitled 
to the Vg reryey claimed by them over the other debts secured by 
ihe said deed of trust of November 21st, 1876, by reason of their hav- . 
ig been secured*by the said older deed of trust October 11th, 1875. 
th = ther matters to be specifically stated, deemed pertinent 
by the commissioner or required by any party ; and the said 
6  commiss shall report his proceedings under this decree 
_ to the next term of this court. 


_ The taking of this account shall, for. cause, be adjourned from 
Given under my hand this 10th day of February, 1886. 

=e : D. C. GALLAHER, 

Ber eae: Com’r U. 8. Dist. Court. 
- #he notice ok verge in the Greenbrier Independent, the first 
= peoueation being had the 18th February, 1886, and was continued 
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HUGH W. SHEFFEY-£T AL. 


I fixed my office in Charleston, in said district, and Monday, 
March 22nd, 1886, as the time and place for opening the account. 

I submit the following report: 

At the time and place fixed by me the account was duly opened 
and kept open anti this report was completed. 

The pardonable delay of counsel in fixing their respective briefs 
prevented an earlier report by me. 


Exceptions to My Former Report. 


These were taken by the Bank of Lewisburg and, as they involve 
matters specifically referred to me, will be treated and reported upon 
under the proper inquiry submitted by the order of reference. 

The first inquiry is as follows: 

lst Requirement. , 
An account of the debts of R. J. Glendy intended to be secured 
by the deed of trust dated November 21st, 1876, filed as Ex- 
57 hibit No. 1 with plaintiffs’ bill, with their respective amounts, 
dignities, and priorities : 
Note. 


The order of reference provides that “in the event” that a master 
commissioner of any “court sitting in Augusta county, Virginia, 
shall have ascertained and made report as to the debts or any of 
them secured by the trust deed of Nov. 21st, 1876, and a duly au- 
thenticated copy of such report shall be filed before Commissioner 
Gallaher, he shall take the same as prima facie true to the extent of 


said debts reported, but liable to such ey sor as any creditor may 


choose to make, and said Commissioner Gallaher shall, in making 

said account and report, read and consider all testimony heretofore 

taken and all that may be hereafter taken in this case.” 
Commissioner John Kinney, of the Augusta circuit court, Va., has 

filed before me certified copies and extracts from his report marked 

Exhibits J, K, Nos. 1 and 2, respectively. The balance on hand 

subject to dividends and costs under trust deed of November 21st, 
1876, is $9,646.50, which includes costs. 


The liens and priorities and amounts secured or intended to be 
secured by the trust deed of November 20th, 1876, to Sheffey and 
Bumgardner, trustees: . 

Note. 


Taking the reports or extracts therefrom of Master Commissioner 
John Kinney as prima facie correct, I find that various judgment liens 
which were “paramount” at the date of the trust deed to 

58 Sheffey and Bumgardner have been asserted, allowed, and 
nearly all paid in the circuit court of Augusta county, Vir- 

inia. 

: Commissioner Kinney’s reports filed before me do not show the 
precise sum realized by the trustees, but show the judgment and 
other liens paid off, and also show that, reserving in the hands of 
the trustee a sum sufficient to pay off all liens prior to the Sheffey — 
and Bumgardner trust, there was a balance of $9,646.50, as of No- 
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All rior dalensote were paid, excepting one to Eliza 


. eet 1 ot, 188%, for distribution to the general liabilities under said 


err’s committee, amounting to ------------------- 290 45 
One to Janes Gurdner’s admm’r, for Sterrett.......----- 1,803 50 
_ $2,093 95 
Amount of balance in trustee’s hands__-.....-...----.- $11,044 00 
Deduct commissions on receipts from Mrs. Glendy ----- 197 50 
| $10,846 50 
Off judgments supra, say ..-------------------------- 2,094 00 
$8,752 50 
Ain’t received from personal prop’ty --.-------------- 894 00 
ino sans: cna bits ieabaiinkes halanarintpeiaiiage epamves $9,646 50 
59  #$Recapitulation of Judgments and Other Liens Binding Lands of 
R. J. Glendy. 
Class. 
a: 3 “s 
Name of owner of liens. Es + 5 = 
bp Se at 
5 & : rg 
“ he < 
Highland ______-__- $340 74| $688 30 
a 150 00 250 12 
Highland -._._.-.-.- 850 58 649 40 
| ae ee RS 259 73 495 95 
°F. Hailman, guardian _......____- 
bein tsow anne connce| AUSUNS .......-.-- 521 97 1,018 34 
521 97 982 16 
206 93 410 14 
241 20 320 18 
723 85 | 1,210 52 
. Paid. 
A. EAP EER SR Paid. 
Pult Esabregne....- Sind ute OR! (shaolin ae 447 20 488 56 
Lightner’s ex. __-- (BA A PO Costs. 
Wi ae... OS a 149 27 179 12 
‘Bun ardner, rec’r__.. ._.. .__- OR nctccccedet SRR RT 408 Se 
.Pme Highland .__. ...._. 1,811 55 | 1,958 80 
ardn ,adm’r for Rebecca Ster- Augusta......-...| 1,039 00| 1,491 82 
~V. H. Rodes Rae do. &Bath....| 2,921 90| 3,177 56 
phones J. Sterrett do. BR 261 62 296 93 
agi a te'Shety wad Bumgard- 
Total of judg wane anne senece---n--| $11,870 78 |$16,411 85 
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HUGH W. SHEFFEY ET AL. 


Oredstors Unpaid and Secured in the Trust 


21st, 1876. 
on a > 
se £3 Fies 
Names. eg a 2% 
oo” . a 
. E> 83 =" 
: 4,9 48 a 
Nat. Valley Bank of Staunton -._.-...~--- $11,066 80 $420 55 | $11,132 91 
oP ERED Ee eae 2,101 00 79 85 2,116 83 
i INN Sos sie cs coee ice Wisin, msasocncheaieetin wile <<? Se 351 10 ,297 26 
MN 1,363 00 61 80 1,371 20 
La ical 825 45 12 35 827 45 
GREER Hie epee 1,983 70 75 35 1,995 83 
Ba so isey ciccncn hemcteisnis tsiesntione eens 806 45 11 65 308 30 
TSE REE TEAS A 339 40 12 90 340 60 
Po EEE aN, eee 1,423 65 54 10 1,482 25 
IONE i. cisisc omactinninniminntiamisisns | 144 70 5 50 145 56 
SP GP COE coe Secs en ncnenwamanas 6,171 90 234 50 6,211 08 
ON SE ae Cet 855 00 32 50 . 869 
BS SEE TTR Te GeO A 8,197 86. 121 50 - 8,220 07 
I a i ince wind eration nites 203 00 7 70 204 30 
Oe ee IND ik Gisele taccenens cies Meigs sn evlniaeplientaicbielg 1,305 45 49 60 1,312 37 
es er OPO 5k cocncccmmmiinns cneum: ae oe 174 05 4,605 65 
BOIS kk nccccoumsenccewe 5,910 40 224 60 5,956 34 
. id, ne eli excnbnety lala 248 45 9 45 249 71 
SU es 288 30 10 95 290 07 
} ee I Gaia ncn cnc ace ensinasionn 21 68 80 21 83 
| I a iececliitgsiaics sens actesdicn teempegench ail 55t 17 20 95 554 54 
> ai clei ste va eile apienicion da oe 2,926 80 111 20 2,945 20 
SS ie 5 TERT LTE Lae 851 60 82 85 859 
OE I ick iin nclensnansonadhwanimenk saa ae 231 90 6,147 12 
Sheffey and Bumgardner-____--........--.--- 165 76 6 30 166 18 
reer feamk, Biase Ole cnnncocncecn conse 4,047 50 153 80 4,162 60 
gg RTE RR RS Sa Fa oo 4,199 00 159 60 4,238 20 
Augusta Nat. B’k, Staunton ..-. .... ------ 17,053 80 | 648 20 17,093 60 
pO Ga Ee sea de leraliabiatenh 581 10 22 10 583 46 
NN IOUEEG oiivicn ccccin nhmectndnnmsoe 551 85 | 21 00 554 55 
NS Cre siicnw ciples mance acnatn omic 1,726 50 | 65 60 1,739 80 
a ee doinké 89 25 | 1 50 39 65 
a al lien apie 197 00 750; ~ 198 50 
a ail tatters tim meh cine 171 50 | 6 50 172 64 
Bretton, J. F. & Geo. W............-.----| 3,343 40} 127 05 3,369 35 
Coenen, Levi &&. FP. ............+-- 0... 1,591 75 | 60 50 1,601 48 
SN, BT cn nnndwddéonmecnenae sommes 92 50 | 8 50 98 43 
LE, Rh nec chisi peed badennnnnrcwtwinrs 889 40 | 14 80 392 49 
Campbell, D. H., two ESI 478 80 | 18 20 482 50 
Campbell, SRS ge Ba GE asain 98 25 | 8 75 99 00 
Campbell, J. Brown--.----~--------------- 144 50 | 5 50 144 60 
CO, MOONE ciniinis cnencccont mmowes nants 65 40 2 50 65 90 
Dever, I cite tone dies sans cece epemes 66 85 | 2 55 67 30 
Dever, Aaorgg a sistas miemenhdaenii 755 46 | 28 70 761 27. 
Dever, H aa a ak dl elinninianis aipahineit 783 665 | 29 75 789 90 
Effinger, ie ee TRE TOE RS Ee 496 60 13,172 26 
PN Es incitinbiigtia hug emma gedhasen «os 2,082 80 79 15 2,098 05 
Farmers’ & Merc’ts’ Nat. B’k of Balti- | 
IN caticatnihccnidtioeniin anes aie tneinn 19,384 00 | 736 60 19,547 40 
61 ees DIOR. oc cctcnns oceans ne 1,027 25 | 89 00 1,036 16 
Ge ROE ci ncictins cccceccenenssaes 134 00 | 5 10 134 90 
I TNE Tie tiiicnnndenede a gincmoae 855 40 | 32 50 861 90 
Gibeon, Gamuel ..........+ .---------<-- 1,546 70 | 58 75 1,558 73 
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- HE BANK OF LEWISBURG VS. 
Oreditors—Continued. 
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Names. 


Gibson, William___.....-..-_- 
Gibson, John L. 
Tee a deanna omeks 
a oon mum 
Naas i ie damon 
Gay, John_.._.__-- 
Hooper, Samuel H._.._.......-.-.---. ..-- 
Hevener, George W. -...- .... ---- -.------ 
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Hevener, (5 agama anand 
Hansel, B. & John H._- 


Moore, Isaac : 

M’ EE, IOUT. nono ecnwin nocndeee 
Nat. Val. a PERI AIEEE 
Pownall, Joseph D.____._________._____- 
Ruckman, ON co SI ata eae er te a 
~ Geo. Ww. Pe te Cee Ce wes Omemne ome eo owns 


Sletten ee ie 


EY sched adbiaicighib cin, de aes 

_ Samate, ee 
REISE SS Ee 
, "Robert NE ch itll) endialle aaaches inimina “ 
SG ag ARI G ce ccna onsinw om ows 
, L. H., commissioner ____...._- 
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~ Wallace, John ee 
a Cn mee 


lle ee ee ee ee ee ee 


Mat. Val. B’k, Staunton, Sg RRRES 
ut. Val. B’k, Staunton, Warwick ___. ___. 
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$883 45 $33 55 $890 37 
806 40 30 65 812 71 
306 90 11 65 308 61 
316 90 "23 35 321 77 
1,287 10 48 90 1,294 66 
1,381 20 52 50 1,391 36 
9,592 65 364 50 9,662 07 
2.758 75 104 80 2.780 85 
2121 75 80 50 2.138 33 
2.621 10 99 60 2.641 50 
1.111 10 42 25 1,119 73 
293 70 11 15 306 05 
108 00 4 10 108 85 | 
65 40 2 50 65 90 , 
774 56 29 40 781 65 | 
2.201 20 83 65 2.218 91 
345 00 13 10 347 50 
2.814 20 106 95 2.837 98 
104 40 3 95 105 25 
22.880 30 869 45 | 23,060 85 
130 85 5 00 131 85 
8.154 50 309 90 8,219 96 ‘ 
1,256 95 47 76 1,266 22 
439 65 16 7 441 81 
833 10 81 65 837 72 | 
1,759 75 66 90 1,773 47 
44 40 1 70 44 68 
1,947 35 74 00 1,962 63 
1,860 15 70 70 1,875 00 
329 12 50 331 70 
8,267 50 124 15 8,282 35 
130 85 5 00 131 85 
65 40 2 50 65 90 
12,888 75 488 30| 12,950 45 
256 45 9 75 258 19 
35 00 1 35 34 20 
1,370 40 52 10 1,387 18 
7 66 
123 30 47 124 26 
9,732 00 369 80 9,792 82 
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62 The debt due Bank of Lewisburg is entitled to share ; 
passu with the foregoing debts. in the funds in the hands of 

the trustees—$9,646.00—and also in the funds in this suit under 
control of this court, and the bank should be paid also its dividends, 
which dividends the trustees have paid on other debts, as set out in 
next preceding pages, and thus be first equalized in dividends. 

The amount due the bank on the 1st November, 1882 (the date 
of dividend), was $31,350.17. 


2nd Requirement. 


A similar account and statement of the debts secured by the deed 
of trust of October 11th, 1875, a copy of which is filed with the plain- 
tiffs’ bill as Exhibit No. 2: 


Note. 


As the 3rd and 4th requirements specifically call for a report 
upon the respective validity and priority of the trust deed of No- 
vember 21st, 1876, and the trust deed of Oct. 11th, 1875, I shall not 
here do other than simply report the amount secured by the trust 
deed of October 11th, 1875. _ 

It is immaterial, 1 apprehend, that the first and second require- 
ments differ in their sediaheny, in that the former says “ intended 
to be secured,” while the latter does not. 

The trust deed of October 11th, 1875, secures two notes—one for 
$10,000.00, due October 14th, 1875, and one for $5,000.00, due Octo- 

ber 22nd, 1875—and any other debts said Glendy may here- 
63 after owe said bank by renewals, original logns, &c., &c., pro- 
vided it shall not exceed $15,000.00. 


Statement as of November Ist, 1886: 


One note 068 macieclar Gnidik tds sane $10,000 00 
Interest from October 14th, 1875, to No- 
puminet: 3eb SE letithotitcdeciing 6,628 33 
$16,628 33 
Glad DOG Si hi Bick ina dcae $5,000 00 
Int. from Oct. 22, ’75, to Nov. 1, ’86 ...--- 3,321 84 
8,321 84 
WG ies Ee kk? ttn nnidiad cee $24,950 17 


3rd Requirement. 


Whether the debts claimed by the Bank of Lewisburg in its an- 
swer was a “ paramount” lien upon the lands of any of them of the 
said Glendy conveyed by the said deed of November 21st, 1876, at 
the date of its execution, and therefore, under its provisions, entitled 
to preference and priority as a preferred debt of the first class and 
to * paid in full before anything a upon the general debts of 
the second class secured by said deed : 


o—O44 


If said debt was a “paramount” lien at the date of the execution 
_ of said deed there can be no question but that it is entitled “to be 
paid in full before anything is paid upon the general debts of the 
second class secured by said deed.” But was it a paramount lien at 
that date? 
In other words, was it at that date (the execution of the 
64 Sheffey and Bumgardner trust deed) a valid, existing, and 
perfected superior lien to any created by the Sheffey and 

Bumgardner trust deed or that could have thereby been created ? 

As to Glendy, the grantor, and the bank it undoubtedly was. 

So far as Glendy and the bank were concerned, as between them- 
selves, the deed was “ paramount” to any lien Glendy afterwards 
created. 

But what were the facts as to other and especially as to purchasers 
without notice? 

On the 11th October, 1875, the bank’s deed doubtless lay in its 
private vault, and so far as the testimony shows no human eye or 
ear had seen or heard anything of its existence except the grantor 
and grantees. 

- The records showed no such thing. Here was a deed made and 
delivered more than a year previously and hidden from the sight 
of all men—a private, secret matter. 

- Here was the grantor engaged in large business transactions, for 
in less than a year we find his debts agyregate nearly a quarter of 
a million dollars, according to the report of Commissioner Kinney 
taken in the circuit court of Augusta county, Virginia. 

- The courts discourage, and rightly so, such secret dealings, and 
class them as fraudulent, when it is sought to prejudice creditors 
_ who have no notice of such secret dealings. 

_ The registry laws are intended to prevent and condemn frauds 
_ and not to further and aid them. “ 

Bs The effort to bring home notice to Judge Sheffey, one of 
~ 65 the trustees of the deed of November 21st, 1876, seems to me 
eee utterly abortive. 

© «+ The bank relied upon his testimony. He did not testify as the 

bank could have wished. He denies knowledge and notice. He is 


RR PR etapa, + eM He Me ey: sige + annette * soe 

% a ae ma Pe ; ; 
. oh med ho, F 
Wen os “ 


Pik gi PME ye 
ers + 


A EB 
wt ie € be 


RSE iets reine pau 


‘ uc ee ee ee 
I SN Sage he Mi 
eee 


—— as 


a Rie Ee sey 
Paks aceon a 
§ wo3 ae a Ma age te | 
es ae eens ftp i ke 
‘ ‘ % 


their witness; he is the sole testimony. 

» All the ingenious reasonings as to what a man must have known 

from surrounding circumstances, as well as all the refinements of 
pasuistry in arguing Sheffey must have had notice, pale before the 

ced and insuperable fuct that he says he did not, and the bank is 


‘A mere uspicion of notice will not do. (2nd vol., Minor Insti- 
’ e bank waived Judge Sheffey’s oath as a witness. (Wharton, 
: age an to whose honor was referred a matter of recollection, and 
jose professional oath was to be relied upon, could have notice 


f claimed and then deny it without putting himself 
{ so elaborate, in the able and manifold briefs be- 
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fore me, that it is unnecessary for me to'say more than that aon 
Sheffey, in my opinion, had no notice before or until after the full 
1g" ee execution and delivery of the trust deed of November 

The bank waived Judge Sheffey’s oath and agreed that his state- 
ment should be taken instead of his deposition. They rested the 
question of notice upon his statement. He says he had no notice, 
and this seems to end it. 

It is then claimed that as Sheffey admits that Glendy in- 

66 formed him of the bank’s trust after the execution, but before 

the recordation of the Shetfey and Bumgardner trust deed, 
therefore this notice was sufficient. 

The transaction between Glendy and Sheffey and Bumgardner 
was closed, the deed executed and delivered for record. 

Upon this subject, in the case of Vest vs. Michie, 31 Grat., p. 149, 
the court says: “ The evidence of notice must be sufficient to prove 
him (Sheffey) in this case guilty of a fraud.” 

“A trustee named in a deed of trust is like a mortgagee—a pur- 
chaser for value. Both occupy the same ground with respect to 
notice, actual and constructive. It is that of a bona fide purchaser 
until the contrary is made to appear.” ——-- 

Carpenter vs. Longan, 16 Wallace, 271. 
Croxall vs. Shererd, 5 Wall., 268. 

Johnston & Wife vs. Slater & als., 11 Grat., 325. 
Beverly vs. Brooks, 2 Leigh., 425. 

Tate vs. Liggett, 2nd Leigh., 84. 

“ Trustees and creditors, purchasers for value.” 

New Orleans, etc., Co. vs. Montgomery, 95 U. S., 16, et seq. 


Minor’s Institutes, vol. 2, page 1028, says: “ It is sufficient if the 
party completes the purchase without notice.” 

And why should there be anything more requisite ? 

The transaction was closed as between Glendy and the trustees, 
the consideration had passed, and non con_tat that the property con- 
veyed would not pay all the debts secured. 

It was a transfer of title—in effect a sale. 

Now, suppose Sheffey had purchased the land outright and had paid 

his money and gotten his deed and before recordation he had 
67 learned even from Glendy that there was a secret mortgage 

lying in the Lewisburg bank, would a court of equity give 
preference to the bank’s lien under the circumstances? I should 
think not. 

There being then no lien recorded and no notice, actual or con- 
structive, at the time of the execution of the trust deed to Sheffey and 
and Bumgardner, I cannot see that the bank’s debt was at that time a 
“ paramount” lien, and as such intended to be included in deed of No- 
vember 20th, 1876; and I further find that the alleged notice to 
Sheffey after its execution and before the recordation of the trust of 
November 21, 1876, was no sufficient notice to take this case out of 
the rule of the statute. : 
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» I think Code, chapter 74, sec. 5, applies here. Sheffey and Bum- 
_ gardner were purchasers and had no notice until after they had be- 
~ @ome such “ purchasers,” whether their deed was recorded or not. 
There is nothing in the trust deed of Nov., 21st, 1876, which gives said 
bank anything but security as a general creditor and subordinate to 
“ paramount liens.” 


4th Requirement. 


Whether the said debts of the Bank of Lewisburg are entitled to 
the preference claimed for them over the other debts secured by the 
said deed of trust of November 20th, 1876, by reason of their having 
been secured by the said older deed of trust of October 11th, 1875: 


Quite a number of briefs have been filed in this case, and each is 
fertile in ingenuity and refined reasoning. 
68 They are so exhaustive that there is left to me but little to 
say except that I have carefully read and re-read them and 
the authorities cited, many of which are irrelevant, and therefrom 
have deduced such conclusions as the law and fact seem to me to 
‘warrant. * * * | 
es “The said older deed of tryst of October 11; 1875,” has been re- 
_ _ corded twice, once on the 21 Nov., 1876, and again March 27th, 1878, 
the bank not trusting to its first recordation. It seems that when 
Glendy made these trust deeds to Sheffey and Bumgardner and to 
the bank he had not yet gotten in his legal title; it was still out- 
standing in M’Clung. 
_. Glendy afterwards obtained it, and then it was the bank at- 
tempted to have its deed re-recurded, and it now claims that this 
fact inures to its benefit and to the prejudice of Sheffey and Bum- 
gardner’s trust deed. > 
~~ It seems to me, however, that Glendy getting in his legal title 
inures to the benefit of both deeds, and no act of his can affect or 
change the respective vested and acquired rights of his grantees nor 
can he change their respective status to one another, and their ante- 
nalaak- vested rights remain, as to priority, &c., just as they were. 
_ Now as to notice: | 
_ The question of notice to the trustees, Sheffey and Bumgardner, 
has been disposed of under the 3rd requirement. 
_ There is no question as to the fact the bank’s trust deed was exe- 
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- euted before that to Sheffey and Bumgardner. 

Seles Itisconceded by the bank’s counsel (page 10 of Mr. Mathews’ 
69 brief) that if Sheffey and Bumgardner are purchasers for 

value without notice, then the bank’s deed, which was not 

corded, is void (sec. 5, Code, chapter 74). In my opinion, as stated 

ander the third requirement, they were purchasers for value with- 

at notice. But how is it as to the notice the bank had? 

‘Tt cannot be seriously claimed the bank had not notice both at 

_~ the ime of its first and of its second recordation of its deed. In 
ou 96 fir t it at least had constructive notice and in the latter case it 

had cotstructive end actual notice, and this suit had been brought 


and uestions all decided by at least one decree. 
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At the time of the first recordation by the bank of its lien, that 
the very equitable interest, upon which its own deed was given, had 
been conveyed away and actually recorded, owing to the superior 
diligence of Sheffey and Bumgardner, trustees, and the law encour- 
ages such diligence. 

If Sheffey and Bumgardner had had notice, there might be 
some strength in the bank’s claim upon its second recordation, or 
if thé bank had been a purchaser without notice from M’Clung, 
who had the legal title, and it had known nothing of Glendy’s or 
Sheffey or Bumgardner’s dealings, but neither was the case. hen 
the first recordation took place the bank had just what Glendy had 
left after the recordation of Sheffey and Bumgardner trust.deed, no 
more and no less—simply a lien upon an equity of redemption, sub- 
ject, first, to the lien of the other deed, with the legal title in 
M’Clung. At the time of its second recordation the bank took a 

lien upon an equity of redemption with the naked legal 
70 title in Glendy, who had conveyed away by recorded deed 
all the beneficial ownership to Sheffey and Bumgardner. 

Sec. 10, chapter 74, of the Code and the case of Doswell vs. Bu- 
chanon, 3rd Leigh., 365 (the former being the outgrowth of the 
latter), are confidently relied upon by the bank to maintain its 
claims to superior equity. 

As stated ol if the bank had been a purchaser from M’Clung, 
the owner of the legal title, and without notice, then as between it 
aud Sheffey and Bumgardner, who claimed from Glendy, who had 
only an equity of redemption, it might claim not to be affected. 

I have read Doswell 0s. Buchanon carefully, but that case and this 
are not similar, and I do not see the application of the Code and the 
principle laid down in Doswell vs. Buchanon to this case. 

So, too, the judgment obtained by the bank, obtained long aiter 
this suit was brought, March 28th, 1878, bound just what interest 


_ Glendy bad at the time of its rendition, no more and no less; and what 


was it? Simply a mere naked, legal title, with a beneficial interest al- 
ready conveyed away toSheffey and Bumgardner, trustees, and assuch 
it was a lien, after the payment of all debts secured in their (Sheffey 
and Bumgardner’s) deed. So far, then, as I can solve this contro- 
versy,so ably argued pro and con, I report that the bank’s lien under 
the deed of October 11th, 1875, is subordinate to the lien of the deed 
of November 20th, 1876. 
The criticism upon the bank’s deed, that its acknowledg- 
71 ment is defective and that the notary’s certificate is fatally 
defective, raises a question that I cannot find any decisions 
upon. 
But taking the certificate and comparing it with the requirements 
of the statute, I do not think the statute complied with it. 
It does not appear from the certificate when the notary took the 
acknowledgment in what State or in what county. 
Registry statutes are explicit and mandatory, and much litiga- 
tion bas resulted from even seeming variances from the strict terms 
of the statute. - 
Prima facie the certificate was taken in the officer’s own county, 
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and is correct; but whether this puts the burden of proof upon the 
bank or its assailants is material : quiere, whether this certificate shall 
stand good until successfully assailed. 

I submit this point to the court. 

But the bank, evidently not trusting to the offieer’s certificate, at- 
tempts to fortify its deed by the attestation of witnesses. I am free 
to say that this attempt will notdo. At the first recordation one wit- 
ness, Martin, had signed, and he has never yet “ attested” the deed 
before the recording officer, and at the second two, one of them being 
A. F, Mathews, who was the grantee therein. Chapter 73, section 
2, requires that a deed shall, when attempted to be attested, be 


“ proved by two witnesses as to him (the party signing) before such 
recorder.” 
72 The statute contemplates that to avoid the solemnity of a 


sworn officer's certificate and to remit the strict requirements of 
a notary’s certificate two witnesses shall go beforetheclerk and “ prove” 
the deed—. ¢., its execution, its delivery, and its acknowledgment. 
Here one witness fails to witness it or prove it before the clerk. A. 
F. Mathews, the other, who did not sign it for more than a year 
after, attempts it more than two years after its execution, and J. W. P 
Mathews also. The one of these latter proves its “execution and 
delivery ” and the other the “ handwriting and acknowledgment.” 
Neither witness acted contemporaneously with the grantor in sign- 
ing it. One of the witnesses signs, the other does not. 

As I understand the statute, both witnesses must “prove” the 
deed ; their testimony must be alike—coexistent and identical. It 
won't do, as in this case done, to divide up the responsibility, the one 
swearing as to the “handwriting & acknowledgment,” while the 
other swears only as to its “execution and delivery.” These were 
all necessary to be proven alike by both witnesses; the proving can- 
not be thus patched up. But can A. F. Mathews attest it? 

In- deciding a case where a husband attested a deed to his own 
wife the court said : “ By holding that an interested party may by 

_ his own oath aid in putting his deed on record, and thereby absolve , 
himself from the duty of offering further proof when the execution 
of the deed is thereafter drawn in question, or that thereby he may 
impose on others the burden of disproving the execution, is to give 
such party an undue advantage, such as neither the plain letter or 

the spirit of the statute requires or sanctions.” a 
73 Johnson and Wife vs. Slater, &c., 11 Grat., 324, &c. 


It would seem to ine that the attempt to attest to deed before the 
recorder of Greenbrier county fails. The common law prevails. 
A. F. Mathews, the trustee in this deed, is a purchaser. He is the 


ee a 


ae. vy and is incompetent to testify or to compel the others to bear 
the burden of disproving its execution. 
: - But, aside from these technical criticisms upon the bank’s deed, I 
nc een tne case to warrant me in reporting other than that 
) bank’s deed is subordinate in priority to the deed of November 
$76, and its only claim is to’be placed upon an equal footing 
he other general creditors secured in said trust deed of No- 
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5th Requirement. 


Any other matter to be specifically stated deemed pertinent by 
the commissioner or required by any party; and the said commis- 
sioner shall report his proceedings under this decree to the next term 
of this court : 


I know of no other matter deemed pertinent by me nor required 
by any party to be reported. 
This report is therefore closed this 2nd day of November, 1886. 


Respectfully submitted, 
D. C. GALLAHER. 


74 Costs of report: Printer’s fee, $15.00. 
—— —, Commissioner. 


The Bank of Lewisburg excepts to the foregoing report of Com- 
missioner Gallaher because— 
| Ist. Said commissioner does not report the debt in favor of and 
claimed by this exceptant in this suit as debts intended to be se- 
cured by the trust deed of November 21, 1876, as preferred debts, 
along with and a part of the “ vendors’ liens, judgments, or other 
paramount liens” mentioned and secured in said deed and as enti- 
tled to preference and priority in payment over the general non- 
preferred debts. , 
2nd. Said commissioner reports that the said debts of this ex- 
ceptant are only entitled to share pari passee with the general non- 
preferred debts by him mentioned in the funds in the hands of 
Sheffey and Bumgardner, trustees, and funds in this suit under 
control of this court, and does not allow them the preference and 
priority of lien to which they are entitled. 
3rd. Said commissioner reports that the debts of this exceptant 
were not paracyount liens upon the lands of said Glenfly or any of 
them conveyed by the deed of trust of Nov. 21, 1876, at the date of 
its execution, and that it was not, under its provisions, entitled to 
reference and priority as a preferred debt of the first class and to 
paid in full before anything is paid upon the general debts of the 
second class secured by said deed. | 
75 4th. Said commissioner reports that said debts of this ex- 
ceptant are not entitled to the preference claimed for them 
over the other debts secured by the said deed of trust of November 
21, 1876, by reasan of their having been secured by the older deed 
of trust of October llth, 1875. 
5th. Said commissioner reports that H. W. Sheffey, trustee in the 
deed of November 21st, 1876, did not have notice prior to the exe- 
cution and recordation of said deed of the prior execution by Glendy 
of the older trust deed of October 11th, 1875. 
6th. The commissioner wholly misapprehends the facts and mis- 
conceives the law in this case. 
7th. Said commissioner does not confine himself to a statement of 
the conclusions reached upon the different matters and _ points re- 
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THE BANK OF LEWISBURG VS. 


Nig sejuct 
a 


ferred to him by the order of recommittal, but indulges in a labored 
_ discussion of questions of law and fact, especially law, and a long 
argument in support of the claims and pretensions of the plaintiffs. 


ovember 10th, 1886. 
THE BANK OF LEWISBURG, 
By ALEX. F. MATHEWS, Its Att’y. 


76 And at another day, to wit, at a district court held for the 
district of West Virginia, at Charleston, in said district, on 
the 4th day of November, 1886. | 


SHEFFEY and BUMGARDNER ' 
v8. In Chancery. | 
Tue Bank or LEwispura, Xe. 


® 


This day D. C. Gallaher, special comm’r, to whom this cause was 
recommitted, this day tendered his report, which is ordered to be 
filed. 


Notice to Take Depositions. 


To Hugh W. Sheffey and James M. Bumgardner, trustees, &c. : 


Take notice that on the 27th day of April, A. D. 1885, between 
the hours of 6 o'clock a. m. and 6 o’clock p. m., at the law office of 
A. C. Branton, in the town of Staunton, Va., I will take the deposi- 
tion of John Jones and others, to be read as evidence in my behalf 
in a certain suit in chancery now pending in the district court of ° 
the United States for the district of V West Virginia, at Charleston, in 
which you are plaintiffs and I and others are defendants. 

If from any cause the taking of said depositions sha!| not be com- 
menced or completed on the day aforesaid the same shall. be con- 

_ tinued from day to day, at the same place and between the same 
. hours, until the same shall be comple 
: THE BANK OF LEWISBURG, | 
By COUNSEL. , 


ALEX. F. MATHEWS, Sol. 


Endorsement. 


77 ~—~—s T. acknowledge to have received a copy of this notice on 
| 18th April, 1885 ; but I protest against any depositions being 
now taken under the same beeause— 
_ + Ist. The cause was, after full argument, submitted for hearing 
_ and placed in the hands of the court for decision eleven (11) months 
_ previous to the date of this notice. : 
_ _ 2nd. There is not now any issue of fact made by the present plead- 
ings undetermined in said cause. 
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td. Depositions cannot be read under the rules of this court 
en yr days previous to the term. 

pril, 188 

eee WM, A. QUARRIER, 
For Defendanis, 
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HUGH W. SHEFFEY ET AL. 


- 


Depositions of John Jones and others taken in pursuance of the 
notice hereto annexed, before me, R. P. Bell, a notary public in 
and for the county of Augusta, in the State of Virginia, on Mon- 
day, the 27th day of April, 1885, between the hours of 6 o’clock 
a.m. and 6 o’clock p. m., at the law office of A. C. Braxton, in the 
town of Staunton, Va., to be read as evidence on behalf of the de- 
fendant in a certain suit in chancery pending in the district court 
of the United States for the district of West Virginia, at Charles- 
ton, in which Hugh W. Sheffey and James Bumgardner, trustees, 
are plaintiffs and The Bank of Lewisburg is defendant. 


Present: Alex. F. Mathews, att’y for defendant, and James Bum- 
gardner, Jr., for plaintiffs. 


No witnesses appearing, the further taking of these deposi- 
78 tions is postponed till to-morrow morning at 9.30 o’clock, at 


tne same place. 
RICH’D P. BELL, N. P. 


Aprit 287TH, 1885. 


The further taking of these depositions was résumed in pursuance 
of adjournment at the place and between. the hours stated in the 
caption. 

Present: Same parties as on yesterday, also H. W. Sheffey- 

The plaintiffs, without waiving the exceptions endorsed on notice 
for taking depositions, desire to repeat the exceptions to the taking 
of any further testimony in this cause— 

Ist. Because the case has been submitted to the court for decision 
more than a year ago. 

2nd. Because there is now no contested issue of fact in the cause. 

3rd. Because by the rules of court depositions must be taken 30 
days before the term. . 


Joun M. Kinney, a witness of lawful age, being first duly sworn, 
deposes and says as follows : ‘ 


Ist question by def’ts’ counsel. Did you ever have any conversa- 
tion with Hugh W. Sheffey, one of the plaintiffs in the above-named 
suit, or hear him say anything about the debt due the Bank of 
Lewisburg by R. J. Glendy and which is the subject of litigation in 
said suit in the said court, in which Hugh W. Sheffey and James 
Bumgardner are plaintiffs and The Bank of Lewisburg & als. are de- 
fendants ? 

Answer. I had several conversations with Judge Sheffey 

79 about the matter. I was the commissioner who settled the 

account in the case of Rhodes, adm’r, vs. Glendy and als., in 

the circuit court of Augusta county, in which the debts against 
Glendy were audited and proved before me. 

In making up the account of assets for distribution among the 
creditors I had occasion several times to confer with Judge Sheffey 
about the assets, as he was one of the trustees in the deed and I pre- 
sumed he knew all about their condition. 
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- 2nd ques. by same. Did Judge Sheffey in these conversations or 
any of them or at any time express any opinion or apprehension as 
to the result of said suit of himself and Bumgardner, trustees, against 
the Bank of Lewisburg as to its said debt; and, ifso, what did he 
say? 

aaewer. I remember on one occasion when I went there that I 
asked Judge Sheffey about the condition of the Stuart M’Clung farm 
which was conveyed in the deed. I wanted to know whether it had 
been sold, where the fund was,and all about the condition of it. 
He told me that the matter was in litigation in the court in West 
Virginia ; that he could not say how the thing would eventuate, 
but from what he said I rather inferred that he thought the chances 
were rather against his recovery. I cannot give the whole conver- 
setion, but that was the impression left on me—that he considered 
the matter in rather a critical light. I know that my impressiun 
was so derived that in reply to several inquiries as to the probability 
of realizing anything further from the assets I stated to the parties 
this impression which I had derived from Judge Sheffey. 


80 This question and answer are excepted to, the opinions, 

eerie or doubts of the trustee as to the uncertain 
result of litigation then pending not being pertinent evidence to 
affect the rights of creditors under the trust deed. 


Srd question by same. Did Judge Sheffey mention the grounds 
or reasons for such apprehension and opinion ; if so, what was it? 

Answer. He stated that there was some question about the notice 
which he had received about the deed, or which it was alleged that 
he had received about the deed, in favor of the Bank of Lewisburg 
for their Stuart McClung tract. 
_T had as well state here that I cannot discriminate between what 
_ Judge Sheffey’said as to what the facts were as to that notice and 
_ what it was claimed the facts were by the other party. 

* 4th a. by same. Did Judge Sheffey say that he had notice 
_ or had heard of the deed from Glendy for the benefit of the Bank of 
~ Lewisburg before the execution and delivery of the deed from Glendy 
to bimeal! self and Bumgardner as trustees? 
_ Answer. I have just explained in my previous answer that I can- 
Not separate now, at this late date, what he stated as facts from what 
_ he stated were claimed to be facts by the other parties. I had a 
_ ong conversation with him, and the impression I derived was that 
_—— Judge Sheffey knew about the matter himself would be a mate- 


x ag oreo understand that he had then testified; rather that he 
had not done eo 
8 i Cross-examined by Judge Suerrey : 


qu > ion. You have remarked (whether the statement has been 
itten down, I do not remember) that your object in asking Judge 
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declared to the creditors of Glendy. Please state whether that was 
the case or not. | 

Answer. That was my object, to ascertain whether there would be 
any dividend from West Virginia, in addition to the proceeds of the 
Virginia lands, 

2nd question. Was not this conversation after you had ascertained 
the dividends on the basis of the Virginia assets? 
_' Answer. I cannot remember exactly at what stage of the proceed- 
ings the conversation occurred. I don’t remember how many re- 
— I made in thecase. I think I made two dividend reports, and 

think the conversation occurred between the making of the two, 
but cannot be positive. 

3rd question. You: have examined the reports in the case of 
Rhodes vs. Glendy. Please give the date of the report declaring 
dividends to the creditors and state whether there was any report 
of dividends prior to the date of the third report. 

Answer. I aed just examined the reports and find that there was 
no dividend prior to the last reports (No. 3) made by me which bears 

date August 31st, 1882. 
82 The date of the next preceding report was March 21st, 1879. 
The suit was brought to February rules, 1877. 1st report 

was made October, 1877. 


And further deponent sayeth naught. 
JOHN M. KINNEY. 


STATE oF VIRGINIA, ue 
Augusta County, To wit: 


I, Richard P. Bell, a notary public in and for county of Augusta, 
State of Virginia, do certify that the above deposition ‘was taken, 
subscribed, and sworn to before me, at the place and times stated in 
the caption. ; 

Given under my hand this 28th day of April, 1885. 

, RICHARD P. BELL, 


Notary Public. 
olarios 106. ccd dacnnnen $1 50 
Tax on seal & cl’k fee._.. 1 37 
$2 87 


Paid by Bank of Lewisburg. 
R. P. B., N. P. 


VIRGINIA, “ee 
Clerk’s Office of Augusta County Court, £0 wit: 


I, William A. Burnett, clerk of the county court for the county of 
Augusta, in the State of Virginia, the same being a court of record 
ree having a clerk and seal, do hereby certify that Richard P. Bell, 
Esqr., before whom the foregoing deposition was taken and who hag)” 
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-signed his name to the certificate thereto annexed, was at the 
83 time of so doing a notery public for suid county of Augusta, 
duly commissioned and authorized, by the laws of the State 
of Virginia, to take acknowledgements, depositions, &c., and that 
all his official acts as such are entitled to full faith and credit, aud 
that his signature thereto is genuine. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Staunton, Virginia, this 28th day 


{szan.] of April, A. D. 1885. 
WILLIAM A. BURNETT, Clerk. . 


_ I, Mark L. Spotts, a notary public in and for the county of Green- 
brier and the State of West Virginia, have proceeded, on this 13th 
day of August, 1877, at the office of Mathews and Mathews, in the 
town of Lewisburg, county of Greenbrier and State of West Vir- 
inia, to take the deposition of Thomas H.Glendy and Alexander F. 
thews, to be read as evidence upon the trial of the cause pending 
in the district court of the United States for the district of West 
Virginia, at Charleston, Kanawha county, West Virginia, wherein 
H.W. Sheffey and James Bumgarduer, Jr., are plaintiffs and The 
Bank of Lewisburg and others are defendants. 
James Bumgardner, counsel for plaintiffs, present, and defendants’ 
counsel present (A. C. Snyder & A. F. Mathews). 


Tuomas H. Gienpy, a witness of lawful age, being first duly | 
sworn, deposeth and sayeth as follows : 


— 84 Question Ist for the def’t, Bank of Lewisburg. Are you ac- 
Bee gies with the plaintiffs in this suit and the defendant, 
' Robert J. Glendy, and what relation are you to the latter, if any? 
- Answer. I am acquainted with the plaintiffs and I am also ac- 
- quainted with the defendant, Robert J. Glendy, who is my father. 

_. Question 2nd by same. Take the trust deed dated November 20th, 
1876, from RJ. Glendy and.others to the plaintiffs, which is here 
shown hg and a copy of which is filed as Exhibit “ No.1” with the 
te pent bill in this suit, and staté whether you ever saw said deed 

afore ; if so, when and where, and who showed it to you. 

_ Answer. I saw the original deed, of which this purports to be a 
copy, immediately after it was written and when it was being read 
to my mother by H. W. Sheffey, in the city of Staunton, at the resi- | 
dence of C. T. Cochran. | 
_ Question 3rd. Were any of the parties to said deed present at the 
time you saw the deed at Mr. C. T. Cochran’s; if so, whom? | 
_ Answer. Robert J. Glendy, Mary J. Glendy, Hugh: W. Sheffey, 
Soa W. Glendy were all present at the time; James Bumgard- 


;, Jr., was not present. 
nestion 4. State, if you know, who carried said deed and deliv- 
d it to theclerk of the county court of Greenbrier county for 


newer. I did. | ie 
+®@ bysame. Was that before or after you saw said deed at 
- Cochran’ ee ater, how long after and who delivered it 
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Answer. It was before I carried it to the clerk’s office of Green- 
brier county court; it was executed about 9 p. m. and on the next 
morning, about 3 or 4 o’cleck, I started from Staunton to Lewisbu 
with the deed, and I think the deed was delivered to me by Mr. 
W. Sheffey. | 

6 Q. by same. State whether or uot, at any time before you deliv- 
ered said deed to the clerk of Greenbrier county for recordation, you 
had any knowledge of a deed having been executed by your father 
to secure the Bank of Lewisburg—a debt due from him to said bank. 

Answer. I knew there was such trust deed. — 

7 Q. by same. State what you knew about said trust deed to the 
bank—that is, state the amount of the debt it secured, what land 
was conveyed in it, if you know, and all the information you had in 
regard to said trust deed. 

Answer. I knew very little about it; I did not know the amount 
until after the deed was recorded; I knew it included the farm known 
as the M’Clung place. 

8 Q. by same. From whom did you learn that such a deed had 
been executed to secure the bank and at what time? 

Answer. I learned the fact of its execution from Robert J. Glend 
and I think I learned that fact about the day before the deed to H. 
W. Sheffey & als. was executed. 

9 Q. by same. When the deed to Sheffey and Bumgardner, trus- 

tees, was delivered to you to carry to Greenbrier for record 
86 was there or was there not anything said about said deed to 
the bank; if so, what, and who was present at the time? 

Answer. I do not remember that anything was said about it, and 
there was no one present, so far as I now recollect, except Robert J. 
Glendy, H. W. Sheffey, and myself. 

10 Q. by same. What instructions were given you at the time 
said deed were delivered to you? Were you directed to go directly 
to Greenbrier and have it recorded at once, and were you cautioned 
as to any matters in relation thereto; if so, as to what? 

Answer. My instructions were to have it recorded so soon as I 
reached Lewisburg, and I do not recollect that I was cautioned about 
it in any way. 

11 Q. by same. Please state whether or not you know that H. W. 
Sheffey and James Bumgardner, Jr., or either of them, had any 
knowledge of the existence of said trust deed executed by your 
father to secure the Bank of Lewisburg at any time before you de- 
livered said deed from your father to said Sheffey and Bumgardner 
to the clerk of the county court of Greenbrier county for recorda- 
tion. 

Answer. I do not know whether they knew anything about it or 
not; I gave them no information upon that subject and heard no 
one else do so. 

12 Q. by same. Did you or not ever hear Judge Sheffey say any- 
thing to you or to your father that would indicate that he had such 
knowledge befure the last-mentioned trust deed was recorded ? 
Answer. I did not. 
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87 13th by same. Do you recollect of having a conversation 

with J. Alexander Montgomery about three weeks since at 
the hotel in Lewisburg in relation tosaid deeds? If so, state as near 
as you can what was said by you on the subject at that time. 


The above question is excepted to by the counsel of the plain- 
tiffs. The conversations of the witness are of themselves irrelevant, 
and the defendant cannot introduce them to impeach or discredit 


their own witness. 7 
: JAMES BUMGARDNER, 
Counsel for Plaintiffs. 


14 Q. by same. Can you state that you did not say to Montgomery 
on the occasion referred to that Judge Sheffey did have knowledge 
of the existence of the deed to secure the Bank of Lewisburg before 
you delivered the deed to Sheffey and Bumgardner to the clerk of 
Greenbrier county for recordation ? 

Answer. I never told him any such thing. 


And further this deponent saith not. 
T. H. GLENDY. 


ALEXANDER F. Matuews,a witness of lawful age, being duly 
sworn, deposeth and saith as follows: 


1 Q. by B’k L’g, by counsel. State whether or not you have read 
the deed, a copy of which is filed as Exhibit “ No. 1” of the plain- 
tiffs’ bil ; if so, state whether or not you know of any prop- 
88 erty or choses in action belonging to R. J. Glendy or ‘due to 
3 him not conveyed in said deed ; state the kind and amount 
of same. 
Answer. I have read said deed. At the time said deed was executed 
. a. Glendy had a debt, in form of a judgment, against Jno. W. 
_ Warwick in Pocahontas county, which was reported and allowed in 
a chancery suit pending in said county against said Warwick, to 
_ satisfy which and other debts his, the said Warwick’s, lands have 
_ since been sold. This debt amounted then to some $2,000.00 to 
: ~ $2,500.00. Said Glendy also had judgment liens against Samuel C. 
in Greenbrier county, to satisfy which lands have been 
sold. As to the amount of these debts, I cannot be accurate, but | 
~ am sure they were not less than $2, 000.00. | 
— 2Q a pry Are you acquainted with the defendant, R. J. Glendy ; 
ia know where he now resides, and where he has resided 
or Lae five years? State where. 
‘Al Sher dy R. J.Glendy. He now resides and for the 
in the State of Virginia, and, I believe, in th 


| arth er r this deponent saith not. 
| o ALEX’R F. MATHEWS. 


8, notary public in and for the county and State 
fy that me foregoing depositions of Thomas H. 
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Glendy and Alex. F. Mathews were taken, sworn to, and subscribed 
before me at the time and place mentioned in the caption. 
89 Given under my hand this 13th day of August, 1877. 
MARK L. SPOTTS, 
Notary Public, Greenbrier Co., West. Va. 


Notary’s fees, 2 h’s_....--- $1 & 

Pb ncacinccwsna 06 

90 To Hugh W. Sheffey and James M. Bumgardner, trustees, 
Xe. : 


Take notice that on the 30th day of April, 1885, between the hours 
of 6 o'clock a. m. and 6 o’clock p. m., at the law office of Alex. F. 
Mathews, in the town of Lewisburg, W. Va., I will take the deposi- 
tion of John Smith and others to be read as evidence in my behalf 
in a certain suit in chancery now pending in the district court of 
the United States for the district of West Virginia, at Charleston, in 
which you are plaintiffs and I and others are defendants. 

If from any cause the taking of said depositions shall not be com- 
menced or completed on the day aforesaid the same shall be con- 
tinued from day to day, at the same place and between the same 
hours, until the same shall be completed. 

THE BANK OF LEWISBURG, 


ALEX. F. MATHEWS, Sol. 


I acknowledge to have received a copy of this notice on 18th 
April, 1885; but I protest against any depositions being now taken 
under the same because— 

ist. The cause was, after full argument, submitted for hearing and 
placed in the hands of the court for decision eleven (11) months pre- 
vious to the date of this notice. 

2nd. There is not now any issue of fact made by the pleadings 
undetermined in said cause. 

3d. Depositions cannot be read under the rules unless taken 
thirty days previous to the first day of the term. 

_WM. A. QUARRIER, 
For Defendants. 

1885, 20 April. 


91 Deposition of John Smith and others, taken before me, 

pe Gilmer, this 80th day of April, 1885, at the law office 

of Alex. F. Mathews, in the town of Lewisburg, W. Va., to be read 

on behalf of the Bank of Lewisburg in a certain suit in chancery’ 

now pending in the district court of the United States for the 

92 district of West Virginia, at Charleston, in which suit Hugh 

W. Sheffey and James Bumgarduer, trustees, &c., are plain- 

tiffs and thesaid Bank of Lewisburg is defendant, pursuant to the 
notice hereto annexed. 


Present: The Bank of Lewisburg, by counsel, and Judge H. W. 
Sheffey. | : | 
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- The plaintiffs, without waiving any objections endorsed on the 
original notices, insist that it is too late to take testimony now: 
irst. Because the case had been submitted to the court for de- 
cision more than a year ago. 

Second. Because there is now no contested issue of fact in the 
case. 
Third. Because by the rules of this court depositions must be 
taken 30 days before the term. 


A. C. Snyper, having been sworn, deposes and says: 


Ist question by the Bank of Lewisburg. Did you ever have any 
conversation with Hugh W. Sheffey with reference to the trust deed 
in the bill and proceedings in said cause mentioned, executed to 
him and James Bumgardner, trustees, by R. J. Glendy, as to the 
circumstances attending its execution, and what was said at the 
time by said rem and Sheffey; ifso, when and where did said 
conversation take place and what was said to you by said Sheffey ? 
State the whole matter fully. | 

Answer. Soon after this suit was brought I went to Staun- 

93 ‘ton to make inquiries about the suit. I went to the office of 
Messrs. Sheffey and Bumgardner in Staunton; found Mr. 

- Bumgardner there. . He told me that Mr. Sheffey was at his private 

Office at his house in the city. I then went to see Judge Sheffey and 
> had a conversation with him about the deed referred to in the ques- 
tion. I referred to the debt of the Bank of Lewisburg, and Judge 
Tt that he had no notice of that debt at the time the 
_ trust deed was executed, but that while they were preparing the deed 
‘and ascertaining the liabilities of Glendy, Mr. Glendy was about to 
> visacere ts Age reference to some particular debt about which he 

felt considerable anxiety, and before he mentioned the debt Judge 
sheffey told me that he said to Glendy that if he had anything to 
ay in reference to any claim that he was not the man to whom to 
tention it,as he would be the trustee in the deed, or if he wanted 
jim to be the trustee, I do not remember now which; that then 
sndy made no further statement on that subject. I do not now 
‘recollect all the conversation or the particular manner, the subject 
* which I have stated arose. — 


# 
wig remem ber any 
Ay 


wie | t* 2 
fap, 3 ; 
Se é ° 
es S Cross-exa 1 “ 
m ned . 
ners Pt . 
oe ¢ , 
ee 


Without waiving any objections to the admissibility of this depo- 
yn for any purpose, plaintiffs ask the following questions : 


Bank debt was the debt referred to, but I do not 
words to base that impression on. 
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Ist question by plaintiff. Were you acting as counsel for the Bank 
of Lewisburg at the time referred to; if so, how long did you so 
continue ? 

Answer. I do not know whether I was employed as counsel at 
that timc or at any subsequent time, but I was an officer of the 
bank and acting for the bank, and subsequently and perhaps at 
that time I was acting for the bank as counsel and so continued till 
April, 1882. I was also a stockholder. 


And further the deponent saith not. 
A. C. SNYDER. 


STATE OF West et T wit - 
County of Greenbrier, art a 


I, Henry Gilmer, a notary public for county and State aforesaid, 
do certify that the foregoing deposition of A. C. Snyder was taken 
before me, in the town of Lewisburg, at the office of Alex. F. 
Mathews, and that the foregoing are true answers as given by said 
Snyder. This deposition is taken subject to the exceptions endorsed 
by the plaintiff on the notice and pursuant to the notice and caption 
hereto annexed. 

Given under my hand this 30th day of April, 1885. 

HENRY GILMER, 
Notary Public. 


95 Staunton, November 3rd, 1877. 
A. F. Mathews, Esq’r. cee 


Dear Sir: In accordance with your request I furnish separate 
statements as to the matters connected with the execution of the 
trust deed by Robert J. Glendy and wife to Captain Bumgardner 
and myself as trustees, each statement to be read as evidence in 
the injunction suit instituted by Glendy’s Trustees vs. The Bank of 
Lewisburg and pending in the circuit court of the United States for 
West Virginia, holden at Charleston, but to be subject to such ex- 
ceptions as to relevancy and pertinency of the matters stated therein 
as the counsel of the parties may take thereto. 

Statement marked “A” is as to matters called for by yourself, as 
counsel for the Bank of Lewisburg, and statement marked “ B,” on 
a separate sheet, attached hereto, is as,to matters deemed by the 
plaintiffs to be competent evidence in the cause, either upon the 
issue made up or, if need be, upon an application for leave to amend 


the bill in order to make the trust d conform to the true intent - 


and meaning of the parties thereto—that is, to reform the deed and 
correct any mistake therein. 


96 Statement “ A.” 


I am requested by the counsel of the Bank of Lewisburg to state, 

when I first nant of the existence of the deed to secure the Bank 

of phe. in its answer in the above-entitled cause mentioned 
7 


and d —to state whether it was beforethe execution and de- 
—6§44 | 
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. livery of the trust deed to James Bumgardner, Jr., and myself as 
trustees, or, if after the execution and delivery of that deed, to state 

_ whether it was before 1ts recordation. 
"In reply to this request, I state that, according to my best recol- 
lection of the facts, I first heard of the matter of the deed of trust 
to secure the Bank of Lewisburg and of its existence after the exe-, 
‘eution and delivery of the trust deed of R. J.Glendy and wife to 
Captain Bumgardner and myself as trustees, and before the recorda- 
_ tion of the last-named deed, under the circumstances which I pro- 
. ceed to detail as the source of my knowledge as to the matter referred 
to in the question. The trust deed from Glendy and wife to myself 
and my cotrustee was, after many conversations with Mr. Glendy and 
much investigation into the condition of his affairs and the amount 
of his indebtedness, prepared by myself at my house, in the city of 


finally completed for execution until perhaps nine o’clock at night, 
and, owing to the fact that Mrs. Glendy was at the residence of Mr. 
C. T. Cochran in this city, the trustees, Mr. Glendy, and the notary 
repaired to Mr. Cochran’s, and the deed was there duly executed, ac- 
knowledged before the notary, and delivered to me ready for 
97 recordation. | 
After I had received the deed so executed and delivered I 
placed'it in the hands of Mr. Thomas Glendy to be carried by him 
to the proper offices for recordation, he having undertaken to have 
the deed reeorded. | 
‘After this I saw neither Thomas Glendy nor the deed until it was 
Lach d recorded. From Mr. Cochran’s house Mr. Ro. J. Glendy went 
‘with me to my house and remained there conversing about his 
affairs for sometime. In the course of this conversation he referred 
- to the debt due to the Bank of Lewisburg, the amount of which, on 
8 list of his estimated debts, he bad previously given me, and as my 
-kne of the existence of the deed to secure the debt of the Bank 
‘of Lewisburg was derived from the conversation with Mr. Glendy I 
‘deemed it to be proper to state, acegording to my recollection, all that 
as said _ him. He stated, after referring to this debt, that 
wmeriy a Mr. Clark, of Greenbrier county (I believe), had been his 
ndorser on paper given by him for loans obtained at the Bank of Lew- 
burg; that perhaps a year or more previously (the endorsement of 
ir. Clark being uo longer. available) he had executed a deed of trust 
n the McClung farm to indemnify the bank for advances to him ; 
What that deed was at the time it was given not intended to be re- 
‘orded at once, but was to be held by the officers of the bank and to 
6 recorded only when the bank deemed its interests required it. 
He said further that he thought he had done right or felt justified 
=>» in what he had done in placing the Bank of Lewisburg on the 
98 same footing as the banks in Staunton, Mr. M. H. Effinger, 
hink I have stated substantially what Mr. Glendy said in 
ion with the debt due to the Bank of Lewisburg, and accord- 
recollection, as before stated, this information was re- 


Staunton. Owing to causes not necessary to state the deed was not’ 
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the same night and before it was practicable to have had the deed 

recorded. | a 
November 3rd, 1877. 7 - 

HUGH W. SHEFFEY. 


Statement “ B.” 
GLENDY’s TrRusTEES vs. BANK oF LEWISBURG. 


I submit on behalf of the plaintiffs in the case of Glendy’s Trus- 
tees vs. The Bank of Lewisburg, pending in the circuit court of the 
United States for West Virginia, holden at Charleston, the following 
statement: That as scrivener and counsel for Ro. J. Glendy I pre- 
pared the trust deed executed by said Glendy and wife to myself 
und Captain Bumgardner as trustees; that [ prepared said deed 
after full conference with said Glendy and after hearing from him 
his wishes, purposes, and intentions in respect to the proposed deed ; 
that at my request he made out a list of his debts as far as he could 
remember them at the time; that that list set forth the debt of the 
Bank of Lewisburg as amounting to $15,000; also a debt to the 
Augusta National Bank of Staunton, amounting to $13,500.00; a 
debt for which Mr. M. Harvey Effinger had bound himself for Mr. 

Glendy, amounting to about $17,000; a debt to the National 
99 Bank of Staunton, the exact amount of which I do not re- 

member, and other debts—an aggregate of $80,000.00 to 
$90,000.00. | 

This list of debts [ have lost or mislaid, and although I have 
searched diligently for it 1 have not been able to find it. 

My purpose at first was to specify the debts in the deed, but, 
being of opinion that owing to his business relations with his 
partner, D. V. Ruckman, and other reasons Mr. Glendy could not 
make out an accurate statement of his debts, I adopted the plan 
apparent on the face of the deed. 

Mr. Glendy also furnished me with a schedule of the properties 
which he proposed to convey in order to secure his debts, a list of 
part of which he had given me, as before stated, and among these 
properties was the Stuart McClung farm, lying in the county of 
Greenbrier, in West Virginia, which it was well known in this com- 
munity Mr. Glendy owned, and the value of which was estimated 
in said list at from $25,000.00 to $30,000.00, as part of the means of 
providing for and securing his debts. 

The estimated value of the property fell short of the estimated 
amount of bis debts; exactly 4 much I do not remember. I[ 
will here add, however, that it has come to — knowledge since the 
execution of said deed that the amount of Mr. Glendy’s debts con- 
siderably exceeds that estimated by him at the time. 

Mr. Glendy’s instructions to me as scrivener and as his 
100 counsel in preparing the deed (for not until the deed was pre- 
red or nearly completed did he suggest to me his desire 
that I should act as one of the trustees) were these: That his cred- 
itors should stand ov the same footing; that the property conveyed 
should be sold as directed in: the deed, and that the proceeds 
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of the sale of said property should be distributed ratably 
among his creditors, the means of securing the debts being, as I 
was instructed, the proceeds of the sale of the properties conveyed, 
including the McClung farm, as an unencumbered property, and 
the debts to be secured, including that of the Bank of Lewisburg, 
being those set forth in the list furnished and all his other debts, 
any debt for which he was bound as surety to be chargeable on the 
fund, only as might be equitable—that is, only for such amounts as 
could not be realized out of his principals. 

Now, if there be any ambiguity in the words used in the deed, 
declaring how the proceeds of the sale should be disposed of, if these 
words are at all susceptible of the construction that an unrecorded 
writing executed by Glendy, of which the trustees had no notice, 
should stand good, and,in particular, that the unrecorded trust 
deed in favor of the Bank of Lewisburg should be protected by the 
trust deed to myself and mv cotrustee, and that the amount to be 
secured to said Bank of Lewisburg by said unrecorded deed was, 
in any event, to be ng out of the proceeds of sale by us, then I 
say the words capable (if capable) of such construction does not ex- 
press the intention of the grantor, as set forth in his instructions, 
and that the mistake was that of myself as scrivener; that in 
101 obedience to the instructions and expressed intention of the 
grantor I designed to use words and thought I had used words 
to express this purpose —that is, to direct the trustees, out of the pro- 
ceeds of sale, to pay, in the first place, all charges and claims 

on the property conveyed which in law should be paramount to the 
| itself, as a legal security for the general creditors of the grantor 
»  Glendy ; in fact, merely to express what would have been the legal 
- duty of the trustees had nothing been said on the subject at all. _ 
__ If the language used means more than this it was by mistake of 
- Myself, as scrivener, and conveys a meaning not intended to be ex- 
: pressed by the grantor’s instructions. 
I am requested by the counsel:for the Bank of Lewisburg as 
ipon to say “ whether Mr. Glendy did not depart from his virtuous 
intentions, that all his creditors should share ratably and equally, 
ly giving notice to his son-in-law, Mr. Moon, a wealthy gentleman, 
ff his deed to you and B. in time for Moon to put his pocket deed 
— ahead of your deed, and whether, in fact, Moon did not 
_ In reply I say that my statement in respect to the matter of 
quality among his creditors had reference to Mr. Glendy’s instruc- 
ons to myself as scrivener; that, as a matter of fact, 1 did not see 
. Moon at all on the occasion referred to, and I have no personal 
wledge of any notice given by Mr: Glendy to Mr. Moon of the 
; deed to myself and ig B.,as I am informed, and I am 
ied it is true that Mr. Moon did put on record in Bath a deed 
_ 0n a portion of the property conveyed before the recordation 
"102 of the deed tu Glendy’s creditors. The date of this deed I do 
- ___ not know, as I never saw it or a copy of it. 
RRS ike UGH W. SHEFFEY. 
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So much of the foregoing statement of Judge Sheffey, the tend- 
ency and object of which is to vary by adding to or taking from 
the deed of trust No. 2, filed with the plaintiff bill, the intrinsic 
meaning thereof is excepted to as being wholly inadmissible. The 
deed must speak for itself, there being no latent ambiguity in the 
deed which needs parol explanation. 
November 8th, 1877. 

A. C. SNYDER, 

S. PRICE, 

For Def't. 


103 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston, 
in said district, on the 30th day of November, 1887. 


SHEFFEY and BuMGARDNER, Trustees, Comp'ts, 


U8 : his Equity. 


Bank or Lewissure et als., D’f’ts. 


This cause came on this day to be heard and was argued by coun- 
sel; and thereupon for reasons contained in a written opinion de- 
livered by this court, which is in the words and figures following: 


104 ~—sIn the District Court of the United States for the District of 
West Virginia. 


SHEFFEY and BUMGARDNER 


v8 btn Equity. 


Tue Bank or LewispurG and Others. 


JACKSON, Judge: | 

On the 11th day of October, 1875, Robert J. Glendy executed a 
deed of trust to the Bank of Lewisburg on a tract of land in Green- 
brier county, in this State, to secure to the bank a loan it had made 
to him of $15,000.00. 

The bank held this deed and did not place it on record until 
after another trust deed was executed by Glendy to the complain- 
ants in this cause on the 20th day of November, 1876, covering the 
same land. : 

This deed was admitted to record under the registry laws of the 
State on the 21st day of November, 1876, at 11 o’clock a. m. of that 
day, whilst the deed of The Bank of Lewisburg, the defendant in 
this cause, was not recorded until some five hours after on the same 
day. 

n April, 1877, the trustee, under tne deed to the bank, advertised 
for sale the lands described in it, but before the sale took place the 
complainants filed their bill in this case, claiming that they had a 
prior lien upon the land and applied to this court for an injunction 
to restrain the trustee, under that deed, from making sale until the 
court could determine the respective rights of the parties under the 
two trust deeds. 
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THE BANK OF LEWISBURG VS. 


~ °105 The judge of this court, on the 3rd day of May, 1877, passed 
S . an order, at chambers, to restruin the trustee, Mathews, from 
selling the property described in the bill untf the further order of 
the court. 

On the 15th day of November, 1877, the bank filed its answer, 
alleging, first, that Sheffey and Bumgardner, trustees under the 
second deed of trust, had notice of the bank’s deed before the execution 
of the deed to them; second, that Sheffey and Bumgardner had such 
notice before the recordation of the deed ; third, that by the terms 


priority, and, fourth, that the deed to Sheffey and Bumgardner was 
void on its face. 

Nothing further was done in this case until the May term, 1878, 
when it appears that on the 4th day of May the bauk tendered an 
amended and supplemental answer, setting up the fact that at the 
time that Glendy executed the two deeds of trust heretofore referred 
to he was not vested with the legal title to the lands upon which he 
had given the two deeds of trust, and that since the filing of the 
original answer he had received and recorded his deeds and had be- 
come vested with the legal title, and that since he bad become vested 
with the legal title the bank had obtained judgment at law against 
him, and that under the provisions of the Code of West Virginia it 
had obtained priority over the deed of trust to Sheffey and Bum- 
rdner. 

The filing of this answer was objected to by the complainants, and 
the abjection was sustained, the court holding that the mat- 

106 __— ters set up in it, if true, did not affect the questions at issue 
Be in this cause, and for this reason the court perpetuated the 
injunction, decreed a sale of the lands, and ordered the proceeds to 

_ be distributed under the provisions of the Sheffey and Bumgardner 


- Atthe next term of the court, on the 2nd day of August, 1878, 
the bank tendered a petition to rehear so much of this decree as re- 
fused to allow the supplemental answer to be filed, and the first 
question that presents itself for the consideration of the court is 
whether this decree was a final or interlocutory order in this cause. 
that the consideration of the questions presented by 
tion was postponed until the November term of this court, 
‘In 1885, when the court upon them and entered a decree 

which vacated and set aside the decree of the 4th day of May, 1878. 
It is now insisted that the court could not properly make the 
| Ear Bl that decree for the reason that it was a final decree, 
posing of all the questions presented by the pleadings in this 


The bill filed was mainly for the purpose of settling conflicting 
fights under two deeds of trust given by the defendant Glendy upon 
gable farm. in Greenbrier county, one to the plaintiffs in this 

i the other to the defendant, The Bank of Lewisburg. 
ihe bank was first executed and delivered, but the 


plains was Grot duly recorded under the registry laws 


of the deed to Sheffey and Bumgardner the debt due the bank had | 
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107 The bill made the Bank of Lewisburg, Alexander F. Ma- 
thews, and Robert J. Glendy defendants. | ; 

The vital question presented by the pleadings was, which of the 
two deeds secured the first lien upon the-property ? For this pur- 
pose it was only necessary to have the bank and the trustee before 
the court, as the plaintiffs were only contesting the right of the bank 
to assert a prior lien under its trust. 

When this question was disposed of all the court had to do was 
to direct the sale of the property and distribute the proceeds amongst 
the creditors secured by the trust, which was ascertained to be the 
first lien upon the land conveyed, ard if there was any balance, 
after satisfying the creditors secured in that trust, apply such balance 
to the satisfaction of the debts secured in the second trust. 

This question being settled, the merits of the controversy as pre- 
sented by the pleadings were at an end. 

The decree of May 4th, 1878, directed a sale of the land in con- 
troversy, distributed the proceeds arising from the sale, and perpetu- 
a the injunction inhibiting the bank from selling under its trust 
deed. | 

It is obvious that this decree determined the rights of the parties 
and was, in effect, a decree of foreclosure of mortgaged premises, 
leaving nothing to be done except to executé its provisions. 

Sucli a decree has always been held by the legal tribunals to be a 
final decree. That the defendant bank sd regarded it is evident 

from the order it obtained from the court on the 2nd day of 
108 August, 1878, tendering “its petition for a rehearing of the 
order made in the cause at the term before.” 

The petition did not seek to open the decree only so far as the 
court had refused the bank permission to file what it termed its 
atnended and supplemental answer, which presented the fact that at 
the time that Glendy executed the two trust deeds referred to he 
was not vested with the legal title to the lands conveyed, and that 
the bank had obtained judgment against Glendy and had the same 
docketed after he acquired the legal title. 

The subject-matter of this petition was duly considered at the 
time, and we see no reason now to change the views we then en- 
tertained, and only refer to it to show the conclusive character of 
the decree as admitted by the petition filed by the bank. 

If, then, this decree is final, as we hold it to be, it is not a subject 
of review by the court which passed it after the term at which it 


was entered, the time having expired within which, pac ng ee ae 
ae. 


rule 88, a rehearing could be had. That rule expressly d 
that “ No rehearing shall be granted after the terms at which the 


final decree of the court shall have been entered and recorded.” 


The application of this rule has been frequently the subject of 
consideration by the Supreme Cuurt, and in the case of Roemer vs. 
Simon, 95 U. S.it held that court which rendered the decree “ can- 


not grant a rehearing after the term at which the final decree was © 


rendered.” 


108° It is true that this decree has been vacated forthe reason = 
given by the court at that time that the beneficiaries or = 
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THE BANK OF LEWISBURG VS. 


cestuis que trust were not before the court. Subsequent reflection 

- bas‘not only induced me to change my views upon this question, 

~ but it leads me to the conclusion that if there is a want of proper 
parties before the court it is an error which can be reached only by 
an appeal. 

It follows, therefore, that the decree of May 4th, 1878, is unaffected 
by the order entered in August, 1878, at the following term of the 
court. 

I might well rest this case upon this ground, but there is another 
question which I will briefly consider, for the reason that I regard 
it as conclusive’of the case, and that is whether the plaintiffs were 
purchasers with notice. 

A strong effort has been made to show that the trustee, Sheffey, 
had notice of the existence of the trust deed to the bank. 

Notice must either be actual or constructive. It is not contended 
that he had constructive notice, and, therefore, if he had any it 

must have been actual. 
aa There is no direct proof of notice, but there is an attempt to show 
- __ guch circumstances as amount to notice. | 
Notice of this character must be clearly proved. That no une 
proves it does not seem to admit of a doubt. It ir not sufficient to 
say that there is a web of circumstances that surround the plain- 
tiff, Sheffey, in this transaction which tend to fix a strong 
110 suspicion of notice upon him. If this were true, then, the 
ilt of fraud would attach to him, which would be unjust, 
founded on such testimony. 

It is well settled that “ to affect a purchaser for value of land with 
‘notice of an unrecorded deed of trust the evidence must be sufficietn 
‘to prove him guilty of fraud.” 
ae Phere is no evidence in the record that tends to fix a fraud upon 
 *Sheffey. He is placed on the witness stand and denies any knowl- 
ee of the existence of the bank deed until after the execution and 
_» delivery of the deed by Glendy to the plaintiffs. 

It is true that the evidence of McKinney and Snyder tend to fix 
Sy od Sheffey a suspicion of notice of the prior existence of the deed 
of the bank, but that is not sufficient. Mere suspicion, though 
strong, proves nothing, and certainly is not sufficient to overthrow 
the positive evidence of a witness placed on the stand by the defend- 
ants, who present him to the court as worthy of credit. 
Such was the high character of the witness that the defendants 
‘waived his sworn testimony in the first instance and accepted his 
simple statement in writing as true. 
It is true that after he was placed on the stand and his testimony 
taken pursuant to law; but the court fails to perceive that there is 
any m al difference between his testimony under oath and his 
‘statement made when not under oath. 
follows that there is want of sufficient notice to affect the pur- 

- ghaser who claims under the second deed of trust; and, inas- 

s eases ag second deed was first recorded, the statute gives 


y in the absence of actual notice to the trustees be- 
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, aT an, . aoe ee eee ex si Foais ? : 
The plaintiffs in this cause claim under the trust that was first 
recorded, and the burden of proof is on the defendants to establish 
notice to affect their rights under that trust. 
This they have failed to do, and for this reason as well as one 
first assigned the court is of opinion that the decree heretofore pa: 
on the 4th day of May, 1878, should stand as its judgment. 
It isclaimed, however, that the debt due the bank was intended 
| by Glendy to be secured by the trust deed of November 20th, 1876, 
{ asa preferred debt along with the vendors’ liens, judgments, and 
other paramount liens mentioned and secured in said deed and en- 
titled to preference over the general creditors. 

Clearly this debt is not embraced by either of the two first classes 
referred to. If it is secured under this trust it must be under the 
class named as “ paramount liens.” 

What, then, is a paramount lien? It is a lien that must exist at 
the time of the execution of the deed. 

That it did not exist so as to affect either purchasers or creditors 
without notice cannot be controverted. 

The deed to the bank, unrecorded without notice, was only good 
as between it & Glendy. 

It was neither prior in point of time nor superior in point of dig- 

nity to any of the debts secured by the trust deed to plaintiffs. 
112. To make the bank debt a paramount lien under the deed 
of trust of November 20th, 1876, it must have been a valid 
lien at the date of its execution. 
_ This deed did not create paramount liens; it only recognized ex- 
isting liens made paramount by law. 

This was clearly the purpose of the grantor, for he recites in his 
deed that “he owed many and large debts which he desired to se- 
cure, and at the same time to prevent any of his creditors from get- 
ting priorities over others and to place his creditors on a footing of 

entire equality.” 
. It is obvious that the grantor Glendy did not intend by his deed 
to create a preference amongst his creditors. He intended, so faras 


“- 


‘ he could, to place them in the position the law gavethem. Hecould 
not have forgotten the bank debt, and if he desired to give it a 
_ preference he could have easily done so. 
.. He did not do it, but left it to its legal fate. It was a secret trust, 
| and clearly void as to creditors and purchasers for vdlae without 
notice. 
| That the plaintiffs were purchasers for value without notice we 
cannot doubt. The question of notice we have before disposed of, 
| and it is now the settled law that a trustee is a “bona fide” purchaser 
until the contrary is shown. 
Such we hold the plaintiffs to be at the time the deed was made 
to them. 
Other questions have been presented and ably discussed, but it is 
unnecessary to consider them, as the points ruled dispose of the 


case. 
113 It follows that the decree entered on May 4th, 1878, stands 
| 
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unaffected, and that the exceptions to the master's amended or 
_ second repart are overruled. 

114 It is adjudged, ordered, and decreed as follows: 

i: That the petition heretofore tendered in this cause on 2nd 
of A . 1878, to rehear a portion of the decree entered herein on 
the 4th day of May, 1878, be, and the same is, rejected, and is not 
allowed to be filed. 

. That the exceptions taken by the defendant, The Bank of Lewis- 
burg, to and endorsed on the report of Commissioner D. C. Gal- 
laher, filed on the 4th day of November, 1886, each and every of 
them, be, and the same are, hereby overruled, and that said report 
be ratified, confirmed, and approved. 

And that the register of this court do immediately pay over to 
the complainants, trustees as aforesaid, for distribution, the sum of 
money, with its accrued interest, which he was heretofore directed 
to receive from said Bank of Lewisburg and which was originally 
deposited with said bank to the credit of this suit by Trustees and 
Commissioners Sheffey, Bumgardner, and Mathews on account of 
the sale of the property hereinbefore decreed to be sold by them, 
being the sum of eighteen thousand four hundred and sixty-six 
_ dollars and _— cents, with legal interest thereon from this day. 

And the said complainants do recover from the said defendant 
their costs by them expended in the prosecution of this suit. 

And there is allowed William A. Quarrier, the solicitor of the 
- complainants, the sum of one thousand dollars for his services in 
_  ~ __ prosecuting this suit, to be paid to the said solicitor by the 
115 trustees, Sheffey and Bumgardner, out of the funds here 
|. decreed them, but said sum is not to be taxed against the 
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| vidends to said bank 


y the other trust creditors having relation to the respective trust 
ums ag secured in the deed from Glendy to the complainant, and 
en the said trustees 1 pay the residue of said fund to the cred- 
rs of ( y, secured in the deed of trust from said Glendy to said 
od 20th day of November, 1876, and exhibited with the 
0) den ion to the claims secured to said creditors, as 
‘and reported by Com’r Gallaher, as of the Ist day of 
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Sly Se PRC Rikinelclicleten tintin cin amamere =e... O20T DB 
Ne ei atid shia dewsocncnndnccag 1,371 20 
We er clic a ar irate ara ae sins oaleine mesial 327 45 
ET RUT Sek De oa SR SO PE 1,995 83 
Pe ERE DS SR RE pr Sa, Oe 308 30 
I CII are a i ciciinduiceunemuais ladle 340 60 
OO in icici es ts as nlek waldengecs Debtais Sueeaeai 1,482 25 
RN I i ices bo Siesta Semachs eens 145 56 
Glendy & Trallinger..-.....--~-- wae ndaen sateen 6,211 03 
Se te i i oui ee cen weenie 869 50 
pO a Es ae nil wai sauce lies ila ah a 3,220 07 
i A iia ia cisett totbiinbcied ikea te Shep eatin 204 30 
rt i sane (ede aa balguinealaall 1,312 37 
es ie Pili cstbienindeeoicchions: tatchala wit ssadiacnoonaaiei 4,605 65 
BONE, TAG LAO GOONS) cnn cctcnnccccocc cen consent 5,956 34 
BETS TOOING pin kin’ powe cows nce demise 249 71 
FN Sele Sects suite Sahesubtiij wkdkte- npich demons worlbaniiaa 290 07 
Nn ais, ai ins be hemieniindatielcainpaben sommes lina iieialll 21 83 
a acon senses ch insee ciudelor tongsehicbian cepa shigp nelle 554 54 
SE NO 6 ioc och esi ew ce wilanindne acco sence e omnes inn 
Neen oe acs ciksbibaiis Vein och aie 859 63 
a is dived aencinte tempenonn ORnoitall 6,147 12 
Shae a: emia oo 166 18 
Heirs of Samuel Blackburn-....-....--.-------.-.. 4,162 60 
De hidcamos ¢paeet anew suhihenh 4,233 20 
Augusta Nat. Bank of Staunton. -.----. -- aires piel 17,093 50 
pF, pit a a levmaenest eneaneiell 583 46 
nn cw nnnceatwateknn anus cmpmaaind 554 55 
PE TEE no nncn 0 osins pedwen con csaaueg 1,739 80 
I WE GIIEY n5 sean co ccce sencecs coccnonseml 39 55 
2. 
ON WE ih hc ereske seed ced ssn tinne base clige 198 50 
I I 6 in ib cise Sek ks epdne Vices asi iaiadeces ale 172 64 
Dralion, J: FP. & Geo. W inno coca cose cnseccae 3,369 35 
117’ Cooper, Levi & &. P. .-...... -- 5.22. - hewn er 


, E. Ti a Wliew bbw ub wenee 
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- Campt I i Riiattin chitin seta need sien mane 
"> Dever, Jesper SR 
Dever, i i na, kt eihinle bp uaee eenie wale’ 
Dever, Meeh..-. ..-. .---+.---2------------------ 
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Farmers’ & Merch’ts’ Nat. Bank of Baltimore ... .___ 
inky kneadigne mai eads aeus cone 
ie bend on nn wcibnwl namaipewbwrunwee 
sn. ir Gales sone abcedine ceccuscacnune 
Gillison, Samuel L..---. ..--~--------------------- 
SI NUIIIER oe cowie eee wee nee --- 5 ~~ ee 
Gillison, Tied csctieiey ccdlhibiphs wit asin ome 
gon one ee ste. 5. ----- 
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Gay 

‘Hooper, Te me ce 
Hevener, Geo. 
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! Wade, James: W. .....--.---. 2.225. L 
118 Wee, Faia Tian cecitsttnctb eerie en cinints 


Wade, Anson O...--..--+-.--..---...... 1,887 18 ; 4 
Wiley, Bis PF isswidsedewicicsniweionin ‘ntintteiocnshtaleidanahilbes 1,769 21 <f 
| WGG, DCR Denice: ctisbiccnnruniinernineinndeitets atin 196 90 
WlGT, GRUNGE Oyo incticne pines cutis itiind ites tem amciciuhiibiaia 124 26 
Nat. Valley Bank, Staunton (Nelson) ...........--.- 9,792 82 
Nat. Valley Bank, Staunton (Warwick)... -.-. ..--- 5,462 40 
' ROE TE) Sb thikiintitncitinidncown cous acu 2,370 39 
j Robinson, Maria .....-----.--- ldiih oss enin'e aininsoi a 42 17 
| |) eR EE 
4. 
DR SE ct cikwnonmmeiinidiindconee wentinaial 31,350 17 
And the said trustees do make report of their proceeding to this 
court. | | : i 
‘ And thereupon, on the petition of the Bank of Lewisburg, an ap- 


: peal and supersedeas is awarded to it from this decree to the Supreme 
Court of the United States upon the petitioner, or some one for it, 
exec'iting bond, with approved security, in the penalty of $40,000.00 
conditioned according to law. 

And thereupon Alexander F. Mathews and A. C. Snyder executed | 
said bond in the penalty aforesaid and with the conditions afore- 
said, payable to the complainants. 

And A.C. Snyder and Alexander F. Mathews also executed a. 
| second bond, payable to the clerk of said supreme court, condi- 
; tioned for the payment of the costs of this appeal, in the penalty of | 
$200.00, and each of said bonds having been approved by this court 
are ordered to be filed. | 7 

And it is ordered that said sum of $18,466.49, the subject of con- 
troversy in this cause, be loaned out by the register pending the : 
hearing of this cause in the Supreme Court upon good security. 
J. J. JACKSON, Judge. 
November 30,\’87. | 


119 Know all men by these presents that we, A. C. Snyder, a 

responsible person, for and on behalf of the Bank of Lewis- 
burg, and Alex. F. Mathews, his security, are held and firmly bound 
unto Hugh W. Sheffey and James H. Bumgardner, trustees, in the 
just and full sum of forty thousand ($40,000.00) dollars, to be paid — 
to the said Hugh W. Sheffey and James H. Bumgardner, trustees, | 
&c., their certain attorneys, executors, administrators, or assigns; to— 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. Sealed with our seals and dated this 30th day of 
November, 1887. 

Whereas lately, at a district court of the United States for the dis- 
trict of West Virginia, sitting at Charleston, in a suit depending in 
said court between the said Hugh W. Sheffey and James H.Bum- = 
gardner, trustees, plaintiffs, and The Bank of others,de- — 
tendants, a decree was rendered against the said Bank of Lewisburg, 
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a and uke said Bank of Lewisburg having obtained an appeal from 
» said decree and filed a copy thereof in the clerk’s office of the said 
court to reversethe said decree in aforesaid suit, and a citation, directed 
to said Hugh W. Sheffey and James H. Bumgardner, citing — ad- 
*  monishing them to be and appear at a Supreme Court of the United 
+ States to be holden at Washington the 
- Now, the condition of the above obligation is such that if the said 
Bank of Lewisburg shall prosecute said appeal to effect and answer 
all damages and costs if it fails to make its plea good, then 
* 120 _ the above obligation to be void; else to remain in full effect 


and virtue. 
A. C. SNYDER. SEAL. 
ALEX. F. MATHEWS. /sgat. 


Signed and delivered in the presence of— 


Approved :. 
J. J. JACKSON, Judge. 


» 121 Know all men by these presents that we, A. C. Snyder and 
ee Alex. F. Mathews, of Lewisburg, in the county of Greenbrier 
and State of West Virginia, are held and firmly bound unto James 
HE ro peoaey clerk of the Supreme Court of the United States, in 
16 eae _ just sum of two hundred dollars, to be paid to the said 
al inney, his heirs, executors, administrators, or assigns; 
subich, Sedutean well and truly to be made, we bind ourselves, 
» heirs, executors, and administrators, jointly and severally, by 
tas Sealed with our seals and dated this 30th day of 
mber, 1887. 
Whereas lately, at a district court of the United States for the dis- 
: 3 West Virginia; sitting at Charleston, in a suit depending in 
J court between Hugh W. Sheffey and James H. Bumgardner, 
stees, &c., plaintiffs, and The Bank of Lewisburg and others, de- 
fendants, a decree was rendered against the said Bank of Lewisburg, 
* d@ the said Bank of Lewisburg having obtained an appeal to re- 
16 the said cause to the Supreme Court of the United States and 
1 da transcript of the record of said court in said cause in the 
office A clerk of the Supreme Court of the United States to 


ree in the aforesaid suit: 
w, the condition of the above obligation is such that if the said 
» obliga well and truly pay or cause to be paid to the said 
mes cH. MeKinne , his heirs, executors, administrators, or assigns, 
hae accrue to him, the said James H. McKinney, clerk 
said, and charged to the said Bank of Lewisburg, in the pros- 
: ati os 1 of the said appeal, then the above obli igation to — 
otherwise to remain in full force and virtue. 
A. C. SNYDER. SEAL. 
ALEX. F. MATHEWS. [sea . 
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I, Jasper Y. Moore, clerk of the district court of the United States 

for the district of West Virginia, do hereby certify that the within- — 

named obligors are known to me to be perfectly good and respon- 

sible for the amount above named. 
; JASPER Y. MOORF, 

Clerk D. C. U.S8., D. W. Va. 


123-128 I, Jasper Y. Moore, clerk of the district court of the 
United States for the district of West Virginia, do hereby 
certify that the foregoing is a true transcript of so much of the 
record and proceedings of a chancery cause lately pending in my 
said court, at Charleston, wherein Sheffey and Bumgardner, trustees, 
were plaintiffs and The Bank of Lewisburg and others were defend- 
ants, as is requested and required by the attorney of the defendants, 
in the chancery cause hereinbefore mentioned. 

In testimony whereof I have here- 
unto subscribed my name and affixed 
Seal District Court United the seal of my said circuit, at Charles- 
States, District West Vir- ton, this 7th day of February, in the 
ginia, Charleston, West year of our Lord one thousand eight 
Va. hundred and eighty-eight, and of the 
Independence of the United States of 

America the 112th. 

JASPER Y. MOORE, 
Clerk D. C. U. 8, D. W. Va. 


129 [Endorsed:] Sheffey & Bumgardner, trustees, vs. The 
Bank of Lewisburg & als. Transcript of record. Cl’k’s office, 

D. C. U.S., D. W. Va., Charleston, W. Va. ox 
Endorsed on cover: West Virginia D. C. U. S. No. 644. The 
Bank of Lewisburg, appellant, vs. Hugh W. Sheffey and James Bum- 
gardner, Jr., trustees. Filed February 29, 1888. 
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APPEAL FROM THE DISTRICT COURT OF THE UNEP 
STATES FOR THE DISTRICT OF 43 
WEST VIRGINIA. 
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THe BANK oF LEWISBURG 
vs. 
H. W. Suerrey anp JAMES BUMGARDNER, TRUSTEES. 


ter oe 


Wortses OF ARGUMENT FOR APPELUAIT. 


STATEMENT OF THE CASE. 


Stuart McClung being the owner of a tract of land in Green- | & 
brier county, State of West Virginia, a suit was instituted in thes ¥ 
Circuit Court of said county against him and others by his ae 
tors to subject said land to the magne of liens thereon, a decree _ 

t 


was obtained therein directing the land to be sold, a sale — 
was made, and R, J. Glendy became the purchaser, which sale was, 
prior to October, 1875, confirmed by the Court. i 


On Oct. 11th, 1875, Glendy executed a trust deed on said land © 
and two other parcels of little value, to secure to the a pellar at, 
the Bank of Lewisburg. $15,000 borrowed money. This deed was” 
delivered, but was not then recorded. = 


By a second trust deed, dated Nov. 20th, ge said Glendy : 
wife “of the county of Bath, in the State o Mg! seo conveyed | 
said land and other property to the appellees, Sheffey and Boel 
gardner, trustees, to secure all] of his creditors. This deed-purports 
to have been recorded in Greenbrier county on Nov. 2ist, 1876. 


In April, 1877, the trustee in the Bank deed advertised t 
land for sale, and in May, 1877, the appellees, Sheffey 
Bumgardner, trustees, brought this suit and obtained an injune 
tion to restrain said sale, upon the grounds: 


First, That the deed to them had priority over that of 
Bank, because it had been first recorded, without knowledge of 
existence of the Bank deed; and, 


Second, That the acknowledgment of the Bank deed was ae] 
fective, and, consequently, it had never been legally recorded. x 


Supreme Court of the United States. 
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Worses OF ARGUMELT FOR APPELUAINT. 


STATEMENT OF THE COASE. 


Stuart McClung being the owner of a tract of land in Green- + 
brier county, State of West Virginia, a suit was instituted in the — 5 
Circuit Court of said county against him and others by his credi- 
tors to subject said land to the payment of liens thereon, a decree 
was obtained therein directing the land to be sold, a sale thereof 
was made, and R, J. Glendy became the purchaser, which sale wed 
prior to October, 1875, confirmed by the Court. 


On Oct. 11th, 1875, Glendy executed a trust deed on said land 4 
and two other parcels of little value, to secure to the Po weal 
the Bank of Lewisburg. $15,000 borrowed money. This deed wae] 
delivered, but was not then recorded. 


By a second trust deed, dated Nov. 20th, 1876, said Glendy andl 
wife “of the county of Bath, in the State of Virginia,” conveyed | 
said land and other property to the appellees, Sheffey and Bum- ~ 
gardner, trustees, to secure all of his creditors, This deed-purports ~ : 
to have been recorded in Greenbrier county on Nov. 21st, 1876. bi 


In April, 1877, the trustee in the Bank deed advertised the 
land for sale, and in May, 1877, the appellees, Sheffey_ bey 
Bumgardner, trustees, brought this suit and obtained an injase-@ 
tion to restrain said sale, upon the grounds: 


First, That the deed to them had priority over that of tk a 
Bank, because it had been first recorded, without knowledge of the : 
existence of the Bank deed; and, 


Second, That the acknowledgment of the Bank deed was de- 
fective, and, consequently, it had never been legally recorded. b 
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On July 23rd, 1877, the Bank filed its demurrer al answer.— 
3 _ The plaintiffs filed certain formal exceptions to the answer, which 
3 _ were subsequently waived. 


' The cause was, on Nov. 10th, 1877, heard upon the motion of 
te Bank to dissolve the plaintiffs’ in junction, which motion the 
- Court took time to consider. And by consent of the parties the 
' Coutt ordered the land to be sold. An order of reference was also 
= made directing a Commissioner to ascertain and report “ who are 
| the creditors of the defendant Glendy intended to be secured by 
| the deed of trust, dated Nov. 20th, 1876,” and the publication of a 
' notice to convene said creditors. 

es On May 4th, 1878, the Bank tendered an amended and supple- 
- mental answer, to the filing of which the plaintiffs objected, and 
> “the Court being of opinion that the facts stated in said amended 
- and supplemental answer cannot properly be set up by way of 
"answer, and that they are, if properly pleaded, wholly immaterial 
| to the issues involved in the cause, and, if true, can have no bear- 
_ ing upon the rights of the parties as asserted in the cause,” refused 
to allow said answer to be filed. And thereupon the Court per- 
: Beeeted the injunction and ordered that the fund arising from the 
» sale of said land “be brought into this Court, to be dy at distribu- 
© ted in accordance with the provisions of the deed,” dated Nov. 

a: - 20th, 1876. 


a Pursuant to the said consent decree of Nov. 10th, 1877, a sale 
of the land was made on May 7th, 1878, and reported to the Court. 
_ Afterwards by decree of Nov. 12th, 1873, the said report and sale 
= Were confirmed without objection. The ‘defendant, the Bank, hav- 
on Aug. 2nd, 1878, tendered its petition to re-hear the order of 
y 4th, 1878, the Court “ by consent of parties ordered that the 
- eontiderstion of the petition of the defendant for a re-hearing of 
decree in said (this) cause at the last term of this Court be 

| postponed until the next term of this Court.” 


iy No action was taken on said etition, and no other material or- 
’ der was made in the cause, until Nov. 13th, 1885, when an order was 
; entered i in which, after reciting that “ the Court being of opinion 
: pe decree rendered May 4th, 1878, having been rendered before 
pad Master Commissioner had executed the order of reference 
" made at the November term, 1877, was premature,” the Court set 
' aside said decree of May term, 1878. The Court then sustained 
the Secections to the report of the Commissioner, and re-committed 
report, with directions to the Commissioner to report the 
ants and priorities of the debts of Glendy, and whether or not 
debt of the Bank is a paramount lien upon the lands, or any 
f them, under the provisions of the suid deed of Nov. 20th, 1876, 
~~ virtue of said deed of Oct. 11th, 1875, &c., &c. 
3 In this same decree, by consent of the Bank, the plaintiffs 
» amended their bill by inserting the words: “ The said Bank of 
Lewisburg being a corporation duly created and organized under 
d by the State of West Virginia,” &c. 


4 


On Nov. 4th, 1886, the Commissioner filed his report, in which 
he reported that the Bank debt was not entitled to priority, but ~~ 
that it should be paid ratably with the non-preferred debts secured ~~ 
in said deed of Nov. 20th, 1876. The Bank filed exceptions to this — 
report, because its debt was not reported as having priority. 


On Nov. 30th, 1887, the Court entered a final decree, by which, 
for reasons contained in its written opinion, (p. 53,) the Goartaie 
dered that the petition of the Bank, tendered Aug. 2nd, 1878, be 
rejected, that the exceptions to the report of the Commissioner be 
overruled and said report confirmed. The Court further directed 
the trustees, Sheffey and Bumgardner, to collect and distribute the 
fund in controversy pro rata upon the debts reported by the Com- 
missioner. And thereupon, on the application of the Bank of Lew- 
isburg, the Court awarded it an appeal and supersedeas from said 
decree to the Supreme Court of the United States. 


ARGUMENT. 


Was the decree of May 4th, 1878, final ? 


The Court in its written opinion ( Record, p. 55,) holds that the 
decree of May 4th, 1878, is a final decree; and for that reason de- 
cided that, under Equity Rule 88, the petition for the re-hearing 
could not be allowed, and that the decree of Nov. 13th, 1886, set- 
ting aside said decree, was a nullity, because the Court had no con- 
trol over it after the term at.which it was entered, and that the 
only mode of correcting said decree, if erroneous, was by appeal 
from it. 


If these views of the Court below are sustained, then the ap- 
pellant is without remedy as to the said decree of May 4th, 1878; 
because the time limited by law for an appeal from it had elapsed - 
before the present appeal was allowed. It is important, then, to 
determine whether that was a final decree? 


What was the status of the cause when said decree of May 4th, 
1878, was entered? And what did it adjudicate? Among the is- 
sues made by the original answer of the Bank are the following: 


First, The plaintiffs had notice of the deed made to secure 
the Bank at the time the deed under which they claim was exe- 
cuted ; 

Second, The deed to the plaintiffs recognizes and exempts 
from its operation the lien of the Bank, and by its terms directs 
the plaintiffs to pay it as a paramount lien; 

Third, The deed to the plaintiffs was never, in fact, legally re- 
corded; and, re 

Fourth, The said deed is fraudlent and void on its face. 


The right to file the amended answer and the questions pre- 
sented therein were also before the Court. 


5 


4 These were the issues presented by the Record when said de- 
/ cree of May 4th, 1878, was entered. Did said decree adjudicate 
_ each and all of said issues? 


a It will be observed that this decree did not order the sale of 
> theland; that had been done by the consent of the parties in a 
_ former decree. This consent to a sale by the Court was virtually 
- and of necessity a consent that the injunction should be perpetu- 
- ated; for, the injunction was merely to prevent a sale by the trus- 
~ tee of the Bank, and the parties, having consented to a sale by the 
* Court, made a sale by said trustee impossible. It thus appears that 
» neither the sale of the land nor the perpetuation of the injunction 
| involved any adjudication by the Court. The only questions de- 
» cided by the Court in that decree were : 


yg First, The denial of the motion of the Bank to file its 
_ amended and supplemental answer; and, 


“ed Second, “That the fund arising from the sale of the McClung 
| land be brought into Court, to be by it distributed in accordance with 
_ the provisions of the deed of Robert J. Glendy to Hugh W. Sheffey 
_ and James Bumgardner.” 


' Now, if it be conceded that the Court, by ordering that the 
_ proceeds of the sale should be distributed in accordance with the 
ions Of the deed to the plaintiffs, necessarily decided that 
3 -‘gxid deed was a valid instrument and had priority over the deed to 
' the Bank, still, that clearly left undecided the important fact, which 
Was distinctly put in issue by the answer of the Bank, whether or 
E pot, under and by the terms of said deed to the plaintiffs the debt 
a of the Bank was a “ paramount lien” and a preferred debt. The 
| Bank insisted and still insists, as will hereinafter appear, that by 
’ the provisions of the deed to the plaintiffs its debt was recognized 
asa “ mount lien” and given priority over the simple contract 
- debts intended to be secured in said deed. 


' __ The Court, mindful of the fact that this material question had 
» not been adjudicated, ordered the fund to be brought into Court to 
ad it distributed. Why was the fund ordered to be brought into 
Oe if there was no further questions to be adjudicated and the 
_ decree was final? Such an order can be justified upon no other 
% foiine than that the decree was not, in fact, and not intended to 
- be final. The Court expressly reserved the right to distribute the 
fund in accordance with what it should thereafter determine to be 
the rights of the parties under and by the terms of said deed to 
_ the plaintiffs. Upon any proper or reasonable construction of said 
de it was neither a final nor an appealable decree. 


_._ Im the leading case of Forgay ys. Conrad, 6 How., 204, this 
“Court said: “When the decree decides the right to the property 
ed contest, and directs it to be delivered up by the defendant to the 
| plaintiff, or directs it to be sold, or directs the defendant to pay a 
rtain sum of money /o the plaintiff and the plaintiff is entitled to 
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have such decree carried into immediate execution, the dectee mast 
be regarded as a final one to that extent, and authorizes an appeal 
to the Supreme Court, although so much of the bill is retained in 
the Circuit Court as is necessary for the purpose of adjusting by a 
further decree the accounts between the parties pursunnt to the de- 
cree passed. * * * This rule of course does not extend to cases 
where money 78 directed to be paid into Court, or property to be de- 
livered to a receiver, or property held in trust to be delivered to a 
new trustee appointed by the Court, or to cases of the like descrip- 
tion. Orders of that kind are frequently and necessarily made in 
the progress of a cause. But they are interlocutory only, and in- 
tended to preserve the subject-matter in dispute from waste or di- 
lapidation, and to keep it within the control of the Court until the 
rights of the parties concerned can be adjudicated by a final decree.” 


In Barnard vs. Gibson, T How., 650, the decree was very simi- 
lar to the one under consideration. In respect to it the Court, in 
dismissing the appeal on the ground that the decree was not final, 
says: “The decree in this case is not final within the decisions of 
this Court. The injunction prayed for was made perpetual, but 
there was a reference to a Master to ascertain the damages by rea- 
son of the infringement.” 


In Pulliam vs. Christian, 6 Yetost.. 209, the decree set aside a 
deed and directed an account from trustees. This was held to be 
an interlocutory decree and the appeal was dismissed. 


The syllabus in Harniston vs. Stainthrop, 2 Wall., 106, is as fol- 
lows: “A decree in chancery, awarding to a patentee a permanent 
injunction, and for an account of gains and profits, and that the 
cause be referred to a Master to take and state the amount, and to 
report to the Court, is not a final decree within the act of Congress 
allowing an appeal on a final decree to this Court.” The briefs of 
counsel in the report of this case contain an instructive review of 
the decisions of this Court as to what is a final decree. 


In Winters vs. Ethell, 132 U.S., 207, (10 Sup. Ct. Rep., 56,) this 
Court held that “ A decree for the plaintiffs on a bill for an injunc- 
tion and an accounting, and for the payment to the plaintiffs of the 
amount found due them, granting an injunction and ordering an 
accounting before a referee, is not final or appealable, and it is im- 
material that it also dismisses a cross-bill of the defendants.” 


In Keystone, &c., Co. vs. Martin, 132 U.S., 91, (10 Sup. Ct. Rep., 
52,) many of the cases are reviewed, and the Court there held that 
“a decree perpetually enjoining defendant from entering upon and 
removing minerals from plaintiff's land, and ordering an account 
to be taken of the minerals already removed therefrom, not being 
final, is not appealable.” 


Without further quoting from the decisions of this Court, par- 
ticular attention is called to chapter VII, page 82, of Phillips’ Prac- 
tice of the U.S. Sup. Court, and the following recent decisions of 
this Court in réspect to what is and what is not an appealable de- 
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cree.— Railroad Co. vs. Swasey, 23 Wall., 405,409; Daines vs. Ken- 
117 dall, MOU.S., 53; Parsons vs. Robinsoa, 122 U.S., 112; Louisi- 
ana Nat. Bank vs. Whiting, 121 U. S., 284. 


The general doctrine to be drawn from the cases is fairly stated 
in Bostwick vs. Brinkerhoff, 106 U.S., 3, by Waite, C. J., as follows: 
“The rule is well settled and of long standing that a judgment or 
decree, to be final within the meaning of that term as used in the 
acts of Congress giving this Court jurisdiction on appeals and writs 
of error, must terminate the litigation between the parties on the 
merits of the case, so that, if there should be an affirmance here, 
the Court below would have nothing to do but to execute the judg- 
ment or decree it had already rendered.” This rule clearly means 
that a decree to be final must be one which finally adjudicates and 
dis of the whole merits of the case, decides all the principles 
aul all the issues presented by the pleadings or otherwise arising 
in the cause. Tested by this rule and the foregoing authorities, it 
is plain that the aforesaid decree of May 4th, 1878, is an interlocu- 
tory, and not a final or appealable decree. 


There is no necessity for a petition for a re-hearing, where the 
decree is interlocutory only, since on the final hearing all questions 
arising upon such decree are open.— Pulliam vs. Pulliam, 10 Fed. 
Rep., 58.¢-The sufficiency or the insufficiency, therefore, of the bpe- 
tition filed by the Bank for the re-hearing of said decree of May 
4th, 1878, is wholly immaterial, because it was the duty of the Cir- 
cuit Court on the final héaring to corfect it. if erroneous, without 
such petition. And said decree being interlocutory, if not so cor- 

may be reviewed by this Court on this appeal from the final 
decree.— Porter vs. Pittsburgh, d&c., Steel Co., 120 U.8., 649, (7 Sup. 
Ct. Rep., 741.) 


This brings us to the discussion of the errors relied on for the 
reversal of the decrees in this cause. 


ASSIGNMENT OF ERRORS. 


The appellant has assigned and relies on the following grounds 
of error for the reversal of the decrees of the District Court: 


First. The interlocutory decree of May 4th, 1878, is erroneous, 
1. It, in effect, overruled the demurrer to the bill; and, 
2. It denied the motion of the appellant to file its amended 
and supplemental answer. 
. Second. The final decree of Nov. 30th, 1887, is erroneous; be- 
4: It rejected the petition of the appellant asking for the re- 
- hearing of said decree of May 4th, 1878 ; 


oe 
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2. It held the deed of Nov. 20th, 1876, to the plaintiffs v 
when it was, per se, frauduJent and void ; 


3. It overruled the appellant’s exceptions to the report o 
Commissioner Gallaher ; E. 


4. It held that the said deed to the plaintiffs, though sobeess 
quent in date, had priority over that of Oct. 11th, 1875, to o oe 
the appellant : ae 


5. It held that the debt of the appellant was not entitled to 
priority under the provisions of said deed to the plaintiffs; and, — 

6. It should have held that the appellant was entitled to the 4 
fund in controversy, if for no other reason, upon the ground of its ~ 


— obtained after Glendy had acquired the legal title to the 
an a 


Without discussing these assignments separately: we will on 
deavor to establish the affirmative of the following propositions 
which involve said assignments, and if we succeed in siblahag 
any one of them, then we submit that the aforesaid decrees of the — 
District Court must be reversed : 4 


1. That the demurrer to the plaintiffs’ bill should have bees 
sustained ; 


2. That the trust deed of Nov. 20th, 1876, to the plaintiffs is 
void on its face ; 4 


3. That by the terms of the said deed to the plaintiffs ne 
debt of the appellant is preferred ; 


4. That the plaintiffs, being grantees of an equitable title, or 
grantees from a vendor having no recorded title, are not hme fl 
Roreneeie, nor are they protected by the recording statutes ay 

est Virginia; and, 


5. That the deed to the plaintiffs being simply a with. 
out covenants, could not, under the laws of- West ireinlac raw to 
it from Glendy the after acquired legal title; and the a 
would be entitled to the fund in controversy by virtue of its judge 4 
ment. 


I.—Tue DEMURRER. 


1. The bill does not aver that the land conveyed to the plain. a 
tiffs is the same land that was conveyed to secure the Bank. 
does not aver what land was conveyed to the trustee for the Bank, . 
Inference or a mere conjecture that the land in both deeds — 4 
same is insufficient pleading and bad on demurrer. ; 


2. The bill does not aver that Glendy owed any debts at. the I 
time he executed the trust-deed to the plaintiffs, or that he was in- — 
debted to any one at the time the bill was filed. It merely segs 


i secures all the grantor’s creditors; and the names of 
Same the amounts of the debts are not stated therein. 
ing, because the fact that there are creditors and 
ts | + i by the deed is, at most, only a matter of inference 
coo vs cn mt. 


@ only parties to the bill are the plaintiffs, Sheffey and 


hews, trustee, and R. J. Glendy. None of the creditors 
Ht there were any) secured in the trust-deed to the plain- 
¢ to the bill, nor, at the time the decree of May 
was en had any of them been convened by publica- 

8e 3 ches yr of the debts or names of. creditors 

them except the Bank had at that time 

their | ay the c: cause. At that time the cause stood on an 
ri ee > to a Master, but he neither made or returned his 
anti sete a years after the entry of the decree of May 
if, therefore, the said decree was a proper and final de- 
e plaintiffs insist it was, then, according to well-settled 
neiples, the whole trust fund, or so much as may be re- 
pay its debt, must be paid over to the Bank; because it 
ly creditor of Glendy then before the Court, and its debt 
pone ue filed ¢ in the cause at that time. Its debt was secured in 
st deed to the plaintiffs, and, if that decree is held to be a 
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For, it would be absurd to claim that a creditor who 

arty and had not filed his debt at the time the final de- 

cause, could take any benefit under said 

oun: So, Ba. whather the contention of the plain- 

‘the result must be adverse to their claims.— 
} digression. 


principle that it is not sufficient to give a 
juri to adjudicate the rights of parties to 
ind, that the trustees only are parties to the suit; but it 
pensable that ‘the beneficiaries or cesiuis que trusts should 
‘before the Court. Equity Rule 48 provides that when 
very numerous on either side the Court may dis- 
¢ all of them parties, and may proceed, having 
es before it to represent ali the adverse interests of 
“y= ae nts in the suit. But in such cases the de- 
the it prejudice to the rights of the absent parties. 


ustee do got shag the be ceatlicting claims of the ces- 

ete; and wu least, a part of these should be 

t into Court, and then by publication 

i before a Master to file their claims, 
iver i Unless they are so made par- 
0 stion to make any decree affecting 

in the | 0 fond. As — co ici ee be 
c 1. 888 oid ve. n 


i, trnstoce, and the defendants, the Bank of Lewisburg, | 


= the fu Bank is the only creditor that can . 


det 


3) 
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2.— The trust-deed to the plaintiffs is void on its face. 


It purports to be a conveyance to secure generally the debts of 
the grantor. It neither mentions the name of any creditor, nor ~ 
any specified debt. In Englaud, and, I apprehend, in this country — 4 
also, where the Statute of 27 Eliz. C, 4, is in force as it is in bib a 
Virginia, the law is that “a conveyance for the payment of debts ~ 
generally, to which no creditor is a party, nor any particular debts | 
expressed, is a fraudulent conveyance within the Statute 27 Eliz. 
O, 4, and, therefore, void as against a subsequent purchaser for © 
valuable consideration.”—2 Spence Eq. Jur., 351; Leach ve. —_s 4 
1 Ch. Ca., 249; Sug. V. P., 158, 929. And for ‘the same reasons — 
such a conveyance is fraudulent and void as to the creditors of the 
grantor.— Widgery vs. Haskell, 5 Mass., 144. 5 


The said deed conveys live stock and other personal property as 4 
well as real estate, yet it postpones the sale of the property for six 4 3 
months, and, even then, the time of the sale is at the discretion of ~ 
the trustees and may be indefinitely postponed. a 


The terms of an assignment or trust deed cannot extend for 4 
any time, however short, the time of the credit between the debtor 4 
and his creditor. The creditor whose debt is due has the legal 3 
right to enforce it at once, and he cannot be compelled by the terms — 
of an assignment, to which he has not assented, to fo this air 
or to wait until such time as the trustee sees fit to sell the ie x 
and apply the eegere to the Se gouge of his debt. And, if by 
the terms of the assignment such postponement is required, ae 
such power is given to the trustee, the instrument is void 8@, as : 
tending to “hinder, delay and defraud cteditors.”—Me: v8. 3 
Allen, 7 Neb., 21, (29 Am. R., 377;) Rapalee vs. Stewart, 27 ia 4 

3 [grr Keef vs. Sanderson, 2 Wis., 42. 3 


The deed does not authorize the trustees to take possession of — 
the property, but leaves it in the hands and control of the inseleent 
rantor; and thus leaves an uncertain estate for no fixed time, to ~ 
»e used or disposed of by him for his own use and benefit. to k 
makes the deed fraudulent and void under the law of West Vir- ~ 
ginia.— Livesay vs. Beard, 22 W. Va., 585; Card vs. Miller, 7 Grat., ~ 
185; Lewis vs. Caperton, 8 Grat., 148 ; Quarles vs. Kerr, 14 a 
48; Hamilton vs. Russell, 1 Cranch. "V0: Ward va. 
a 1; Dean ve. Skinner, 42 Iowa, 418; Means vs. Dowd, 128 'U. 
S., 273. 


3.— By the terms of the deed hd Nov. 20th, 1876, to the Pinte 
the debt sf the Bank is preferred 


The preamble of the deed ie BE that the grantor “desires to 
secure, and, at the same time, prevent any of his creditors toatl 
getting priorities over others, and place said ereditors on a fatng 
of entire equality.” The ‘eae object of the deed, thus ex-— 


il 


“pressly declared, is to prevent any creditors from GETTING PRIORITY. 
obs therefore, apparent that it was not the purpose of the grantor 
&. ies, which he had voluntarily created and 
— a without actual fraud. The object was to preserve 
ns all his creditors as they then stood, and prevent any 
2 of them by efforts to obtain preferences by suits or 
se. “Entire equality” is the language employed, which 
2 means even justice and good faith towards all his creditors. There 
ie ‘DO purpose, either expressed or implied, of bad faith or an in- 
> tent to defraud any one, or deprive any creditor of any right or 
: = which he then had. This purpose is made, if possible, 
' still more manifest and decisive by the following provision of the 
| deed: “And upon the further trust that, after discharging the 
amc ants due from said R. J. Glendy on judgments against him, 
and on vendors’ and other paramount liens now binding said lands 
: ~ hereby conveyed, the trust fund shall be distributed ratably among 
et — of said R, J. Glendy,” &c. 


A judgment, whether docketed or not, is a lien binding upon 
Nl of the real estate of the debtor in the State. Soa trust-deed, 
-_whett ar recorded or not, is a lien binding upon the lands conveyed 
a y it. Neither the docketing of the one nor the recording of the 
a er adds one scintilla to its validity or binding force. The 
enh effect of the docketing or recording is to preserve the lien 
e aioe subsequent purchasers for value without notice. While 
ie land ae the property of the debtor the lien remains ef- 
7 So if the subsequent purchaser pays no valuable consid- 
n or has notice of such judgment or trust deed, the lien con- 
’ tinue 8 to bind the land in his hands, without being docketed or 
eg gis red. Of course, therefore, if the deed by which the subse- 

| at perchaser acquires his titles recognizes this lien and provides 
mtlon, thie as a paramount lien, as does the deed under con- 
tion, this will not only be notice to him, but make the con- 
SS sebordinate to such lien, and thus dispense with registra- 


The trustees are directed by the deed to first pay off the 
mounts due from said Glendy on judgments against him, and on 
? and other paramount liens.” If there could be any doubt 
the time meant by these words, that is, whether they refer to 
ne binding upon the lands of the grantor at the time they were 
in the deed, or after the recordation of the deed, any such 
doubt t is completely removed by the words, “ Vow binding said 
if ions ” which immediately follow. The only fair construction is, 
‘th liens referred to, and intended by the terms used, were 
se which were then paramount to the debts of the general credi- 
tors sec at i, and which were directed to be paid ratably after pay- 
2a ms. The grantor could not know how long it might be 

e trustees should have the deed recorded, and therefore 
| i the words “now binding upon said lands” he could 
rt ode ‘tended such liens as might be binding at some indefin- 
> time vin the future, that is, such as should be binding after the 
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deéd had been recorded, if it should, in fact, ever be recorded — — 
Such a construction would not only eliminate the words “now bind- 
ing,” but it would render the whole provision meaningless and of no ~ 
effect whatever; for, if said provision had reference to such liens 
only as would be paramount to the liens created by.the deed after 
it had been recorded, any such provision was useless and wholly 
unnecessary, because such liens would be as operative without said 
— as with it, and in either case the effect would be exactly 
the same. 


No rule of legal construction is better settled than that which 
requires effect to be given to each and every part and provision of 
a written instrument, and, where it is at all possible to do so, no 
Court would be warranted in holding that such provision wag in- 
serted without a purpose, or that no effect should be given to it— 
Therefore, giving this provision a reasonable construction and the 
only operative effect that the context will admit of, it must be held 
to mean that liens of every character, whether judgments, trust 
deeds or vendors’ liens, then existing and binding the lands con- 
veyed by the deed, should be paid as preferred dims It is im- 
possible, therefore, to exclude any lien which was, before and at 
the time the deed was executed, paramount to the simple contract 
debts secured by said deed, whether such lien was ever registered 
or not. The Bank of Lewisburg had such a lien—a lien which was 
then valid and binding upon said lands, and consequently, by the 
express terms of the deed the integrity of said lien was preserved 
and directed to be paid as a preferred debt. 


4.—The plaintiffs, being grantees of an equitable title, or 
grantees from a vendor having no recorded. title, are not bona 
purchasers nor are they protected by the recording statutes of West 
Virginia. 

At the time Glendy executed the trust to secure the Bank the ~ 
legal title was outstanding. Glendy was simply the equitable ~ 
owner, without any recorded or recordable title. By his deed to ~ 
the Bank he divested himself of his equitable title, and nothing ~ 


remained in him except his right to the equity of redemption in y 


this equitable estate. 


Having, then, neither the legal nor the equitable title to the 
land, but simply this equity of redemption, Glendy made the deed 
to the plaintiffs under which they now claim the fund in contro- 
versy in this suit. The plaintiffs admit, and there is no question 
as to the fact, that the Bank deed is prior in time to theirs, and 
binding upon Glendy and all others who are not bona fide purchas- 
ers or protected by the recording statutes of the State. The plain- 
tiffs rest their title to the fund in dispute wholly upon the ground ~ 
that their deed was first recorded, and that, therefore, under the |— 
provisions of the statutes of West Virginia, they are entitled to 
priority. The only statutes having any direct relation to the sub- 
ject are as follows: 
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a. “4, Any contract in writing, made in respect to real estate or 
© goods and chattels, in consideration of marriage, or made for the 
~ conveyance or sale of real estate, or a term therein of more than 

' five years, shall, from the time it is duly admitted to record, be, as 
against creditors and purchasers, as valid as if the contract was a 
_ deed conveying the estate or interest embraced in the contract. 


Va 5. Every such contract, every deed conveying any such es- 
_ tate or term, and every deed of gift, or deed of trust or mortgage, 
a conveying real estate or goods and chattels, shall be void as to 
_ creditors and subsequent purchasers for valuable consideration with- 
out notice, until and except from the time that it is duly admitted 
- to record in the county wherein the property embraced in such con- 
_ tract or deed may be. 


* * * * x * * * * * * 


z 10. A purchaser shall not, under this chapter, or chapter 

_ seventy-five, be affected by the record of a deed or contract made 

a _ by the person under whom his title is not derived, nor by the re- 

= of a deed or contract made by any person before the date of a 

_ deed or contract made by, to or with such person, which is duly ad- 

' mitted to record, and from which the title of such person is de- 
_ Fived.”—Sections 4, 5 and 10, chap. 74, Code W. Va. 


It will be observed that it is only purchasers for a valuable con- 
sideration and without notice, who are protected under this statute. 
» As tosuch a prior unrecorded contract or deed is void. Are the 
7) ue such purchasers? If they are not, then they are not en- 
ad to the relief they ask; because, according to the maxim, 
est tempore potio est jure,” the right of the Bank being 

in time is superior in law. 


a The words, “ purchaser for valuable consideration without no- 
_ tice,” used in the above statute, are the same or the equivalent of 
' the language used in the statutes of most, if not all, of the Ameri- 

: States, and they have uniformly been held to mean a bona Jide 

rchaser for valuable consideration. It was so held by C. J. Kent 

Jackson vs. Bargott, 10 Johns., 457. 


In People’s Bank vs. Rates. 120 U.S. 356, (7 Sup. Ot. Rep., 
679, is Court says: “In KoAl ve. Lynn, 34 Mich., 360, the Su- 
/preme Court said that the ‘statute which makes a mortgage of 
ch which has not been recorded, void against subsequent 
or mortgages in good faith, uses those terms in the sense 
h Aas aliays been attached to them by judicial decisions.’— 
‘Guided by this rule, which we deem a sound one, we concur with 
the Co: rt below in holding that the words ‘mortgagees in good 
ni pe near *he same » thing as ‘mortgagees for a valuable considera- 
Hegarding, then, as we may safely do, that a subsequent pur- 

, to be entitled to the protection of the recording statutes of 

ginia, must be a bona fide purchaser for a valuable con- 
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sideration, it follows necessarily that, if he is not such bona fide 
purchaser, then he is not entitled to the beneflt of the statute, and 
whether or not the prior conveyance is recorded is wholly immate- 
rial. The important question, then, to be determined is, whether 
or not the plaintiffs are bona fide purchasers for value. 


To constitute such a purchaser it is essential that there should. 
be, first, a valuable consideration, second, the absence of notice, 
and, third, the presence of good faith. In respect to the two latter 
it may be said that in strict theory the presence of notice may per- 
haps be regarded only as an indication of the want of good faith. 
Practically, therefore, the essential elements to constitute such pur- 
chaser are (1) a valuable consideration, and (2) the absence of no- 
tice. If either of these two essentials are wanting the party is not 
a bona fide purchaser, and the registration of his conveyance will 
avail him nothing. 


1. Are the plaintiffs purchasers for a valuable consideration ? 
No person who has acquired title as a mere volunteer, whether b 
gift, devise, inheritance, post-nuptial settlement on a wife or child, 
or otherwise, can be a bona fide purchaser for value. Valuable con- 
sideration means, and necessarily requires under every form and 
kind of purchase, something of actual value capable in estimation 
of law of pecuniary measurement, parting with money or money’s 
worth, or an actual change of the purchaser’s legal position for the 
worse. The amount of the purchase, if otherwise in good faith, is 
not generally material. As examples of what clearly amount to 
valuable consideration are the following: A contemporaneous ad- 
vance or loan of money, or a sale, transfer, or exchange of property 
made at the time of the pnrchase or execution of the instrument, 
the surrender or relinquishment of an existing legal right, or the 
assumption of a new legal obligation which is in its nature irrevo- 
cable. Whether this species of valuable. consideration embraces 
the discharge or the extension of an antecedent debt is a question 
upon which the authorities are conflicting. In general, however, it 
is requisite that the money be paid or advanced, the property trans- 
ferred, the right surrendered, or the obligation assumed, at the time 
of the conveyance, and as a part of the transaction, in order that it 
may be the valuable consideration which can protect the purchaser. 
2 Pom, Eq. Jur., §747. 


“ A conveyancesof real or personal property as security for an 
antecedent debt does not, upon principle,” says Mr. Pomeroy, “ren- 
der the transferee a bona fide purchaser, since the creditor parts 
with no value, surrenders no right, and places himself in no worse 
legal position than before. The rule has been settled, therefore, in 
very many of the States, that such a transfer is not made upon a — 
valuable consideration within the meaning of the doctrine of bona 
Jide purchaser. * * * It is very generally settled, in accordance with 
princpile, that an assignment made by a debtor in trust for the 

enefit of his creditors is not a conveyance upon valuable consid- 
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: ation, and neither the assignee nor the creditors thereby ameay 
bon ode purchasers.”—2 Pom. Eq. Jur., §749. 


he doctrine thus announced is the rule in every State in the 
: Union, so far as I have been able to ascertain, with the exception 
of the State of California, whose decisions seem to be controlled 
ad ont wording of the statutes in that State—Graf' vs. Middleton, 
> 43 Cal., 341—and the States of Virginia and West Virginia, to be 
i hereafter noticed.—See note to Basset vs. Nosworthy, 2 Lead. Cas. 
-  KEq., (8rd Am. frum 2nd Eng. Ed.,) 104 to 108, and also the follow- 
> ing cases—Dickerson vs. Tillinghest, 4 Paige, ch. 215; DeLancey 
' ws. Stearns, 66 N. Y., 162; Clark vs. Flint, 22 Pick., 231; Steffen 
ve. Milmo Bank, 69 Tex., 513; Gilchrist vs. Gough, 63 Ind., 584, 
(79 Am. Dec., 421, note ;) Dunlap vs. Burnett, 5 Sm. & Marsh.. 

: . kman v8. Ott, 65 Pa. St, 131; Wellis vs. Henderson, 4 
Scam., Palmer vs. Thayer, 28 Conn., 246; Hodgden vs. Hub- 
bard, 18 Vt. 504; Holstead vs. Bank, 4 J.J. Marsh., 554; Donald- 
80n V8. Bank of Cape Fear, 1 Dev., Oh. 103 ; Bragg v8. ’Poulk, 42 
Me., 502. 


The same doctrine seems to be the settled rule of the United 
Courts. In the well considered case of Morse vs. Godfrey, 3 
Story, 364, Judge Story decides that a trustee for creditors in a deed 
- mt ‘to secure an antecedent debt, is not a purchaser for value. In 
® = sel vs. Peck, 1 Woodb. & M., the same rule was announced. 


- ___ Inthe recent case of People’s Sav. Bank vs. Bates, 120 U.S., 
» 656, this Court, after a careful review of the Federal and other 
» eases on the subject, decided that “The giving of a mortgage 
as a collateral security for past indebtedness will not con- 


8 : co the mortgagee a mortgagee for value.” 


_ These authorities, it would seem, would be conclusive of the 
abe i unless this Court is obliged to discard the rule estab- 
vain Gon own decisions and follow the decisions of the West 
Courts. As before stated the rule in Virginia and West 
a is in conflict with the general and almost universal rule 
rican Courts on this subject. They hold that a trustee, in 
1 to secure any class of debts, is a purchaser for value. There 
come in either State in which the reason for the anomalous 
e, followed there, is discussed. The doctrine seems to have com- 
the case of Wickham vs. Lewig Martin & Co., 13 
in which the Court treat the rule as established in Vir- 
cites as authority therefor the case of Williams vs. 
5 Bint 3 which was an action at Jaw for a slave which 
' d for counterfeit money and afterwards sold and 
the fraudulent vendee to a bona fide purchaser for 


>: 


: Th e purchaser here was clearly a purchaser for value paid 
; sath Gee purchase, and, therefore, there was no analogy 
‘this case and that in which it was cited as a precedent.— 

» in. lowe Wickham was Evans vs. Greenhow, 15 Grat., 153. 
ickham vs. Lewis Martin & Con, supra, and 
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all the other cases in both the States simply recognize the rule and 
cite the preceding cases as the authority for it. These cases are 
not only unsupported by reason and contrary to the uniform rule 
in nearly, if not all, the other American Courts, but they are in- 
consistent with the rulings of the said Court, because in Prentice 
vs. Zane, 2 Grat., 262, the Court decided that “ The holder of a ne- 
gotiable note taken as collateral security, holds it subject to all the 
equities of the maker against the party from whom the holder re- 
ceived it.” Thi: case goes to the extreme in an opposite direction, 
and is also contrary to the great weight of authority. 


It must be a very inflexible rule that would justify any Court 
in following decisions so conflicting and contrary to reason, to its 
own rulings and the rulings of nearly all other Courts. 


It is, however, submitted that this is not one of that class of 
decisions of a State Court which will be followed by a Federal 
Court against the rule established by its own jurisdiction. 


In Swift vs. Tyson, 16 Pet., 1, 18, 19, this Court, construing see, 
34 of the Judicial Act, 1789, says: “It never has been supposed 
by us that the section did apply, or was designed to apply, to ques- 
tions of a more general nature, not at all dependent upon local 
statutes or local usage of a fixed and permanent operation, as, for 
example, to the construction of ordinary contracts or other written 
instruments, and especially to questions of general commercial law, 
where the State tribunals are called upon to perform the like func- 
tions as ourselves,” &c. | 


In Lane vs. Vick, 3 How., 464, this Court decided that the Fed- 
eral Courts did not follow the State Courts in the construction of 
a will or any other written instrument as they do in the construc- 
tion of statutes. The reasons are still stronger why the decisions 
of the State Court should not be held obligatory in equity cases, 
because the statute only refers to the “* laws” in “ trials at common 
law.”— Neves vs. Scott, 13 How., 268; Mitchell vs. Burlington, 4 
Wall., 270; Olcot vs. Supervisors, 16 Wall., 678; Township vs. Tol- 
cot, 19 Wall., 677. 


In Pease vs. Peck, 18 How., 598, it was held that “ when this 
Court has first decided a question arising under State laws we do 
not feel bound to pons a our convictions. When the decisions 
of the State Court are not consistent we do not feel bound to fol- 
low the last, if contrary te our convictions.” And in Town of Ven- 
ice vs. Murdock, 92 U.S., 494, this Court held that “ The decisions 
of the Court of Appeals of the State of ‘New York on cases arising =~ 
upon the same statute, and a similar state of facts, are not conclu. — 
sive on this Court, as such decisions do not present a case of statu- — 
tory construction.” — Watson vs. Tarpley, 18 How., 517. 


It would seem to be the fair conclusion from the decisions that 4 


this Court will not follow the State Court in a case like the one at 4 


bar. This Court has not only decided for itself the question in- ~ 
volved, but, adhering to the rule of nearly all the States of the — 
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Union, it has recognized the question as one belonging to the do- 
ain of general jurisprudence. 


_ The question here does not arise out of the construction of the 
State Constitution or any local statute, and if, in any degree, it in- 
volves the construction of a statute, it is one that, in all essentials, 
| is common to nearly, or quite, all the States of the Union, It in- 
ee value merely the interpretation of the words “purchaser for 
ae ‘valuable consideration,” which happen to occur in ‘the statute and 
which apply to purchasers of goods and chattels and personal prop- 
erty as well as to real estate. 


= _ But the case before us is different from the most, if not all, 
< be _ of the cases decided in Virginia and West Virginia. The instru- 
- ment to be construed is not a trust deed, upon a legal title or es- 
tate, made to secure cence ag or named creditors, but it is simply a 
general ass or the benefit of all the creditors of the 
_ grantor, without pracasiteinn any names or debts, and conveys only 
1 property and an equitable interest in ‘certain real estate. 
i= , in this case, there was no consideration furnished, or 
prejudice suffered by, any creditor at the time or on account of the 
a ae _Brevation of this deed ; ause it is apparent from the character 
- nd terms of the deed that it was executed without the knowledge 
” : ‘the creditors. In any proper view, therefore, it seems plain that 
_ the trustees and creditors in said instrument cannot be considered 


2.—Are the plaintiffs purchasers without notice? And, are they 
under the registry laws of West Virginia? 


‘ “4 There i is no question that notice to the trustees is notice to the 
cre em 2 govern 2 Leigh, 425; Fidelity Co. vs. Rail- 
Co., 32 W. Va., 244 


‘The answer of the Bank avers sualthealy that the plaintiffs, the 
wer lees, had, before and at the time the deed was executed, actual 
of the existence of the prior deed to the Bank.—( Record. p. 
“There was no replication to this answer; consequently, this 
i ueust be taken as true. But, aside from this admission, Shef- 
7 one of the trustees, admits in his statement—( Record, p. 50)— 
» had notice of the Bank deed before the deed to him and 
sardner was recorded; and the facts and circumstances de- 
d by him in said statement, in connection with the other evi- 
t en e in the cause, show that he had knowledge of the existence 
Ba said prior deed before the deed to the plaintiffs was executed. 
ARs i, , however, the’ ee paewr did not, in fact, have actual notice of 
‘the Bank deed, they had such constructive notice as deprives them 
; it { 1@ position of tons fide purchasers. 


out it will be remembered that, as hereinbefore stated, at the time 
nc executed the trust-deed to the plaintiffs, the legal title was 
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outstanding, and that he had merely the equity of redemption in 7 
an equitable estate. It is not averred in the bill, and it is no- ~ 


where shown by the record, that Glendy was at the time, or ever 


had been, in possession of the land. The question, thon, pecans 5 


is, whether the grantee in a deed from a grantor who had simply 
an equitable estate in, and no record title to, the land granted, is 
entitled to the position of a bona fide purchaser, either under the 
general equity doctrine or under the recording statutes of West 
Virginia? 

It is the settled doctrine that, as a general rule of law, the title 
of a purchaser is necessarily limited to, and can rise no higher 
than, that of the seller, for the obvious reason that while the seller 
cannot sell what he does not own, the purchaser can acquire no 
more. A bad title, evidently, cannot be made good by simpl 
transferrsng it, and it must necessarily remain the same after eac 
transfer that it was before. The maxim, nemo plus ad alium trana- 
er potest, quam ipse habet, expresses both the rule and the reason 
of it. 

While this is absolutely true as a general rule, Courts of Equity 
and the law, in the interest of justice, have made an exception to 
it in favor of a bona fide purchaser; that is, a purchaser who has 
used al] the precautions that it is possible for a prudent and dili- 
gent person to do, and has paid the purchase money and se- 
cured the title, without notice of any outstanding equity or defect 
in his title. But if such purchaser buys with a knowledge that his 
purchase is that of a title which falls short of the legal title, or 
with notice of the antecedent rights of others, or with the knowl- 
edge of facts which indicate a defect of title or antecedent akan 
of others, or even in ignorance of such defect or antecedent rights, 


if they are such that due diligence and proper precaution would © j 


have disclosed them to him, he will not be treated as a dona pur- 
chaser, and entitled to be protected as such in a Court o uity. 
In such cases the general rule will be enforced and his title will be 
held subject to the same rights and equities that attached to it in 
the hands of his vendor. The reason of these strict requirements 
is, that the protection accorded to a dona fide purchaser is an ex- 
ception to and departure from the general rule above stated, which 


holds that noone can transfer a greater right or better title than he pos- 
sesses. The exception, therefore, has no application to the case of 
a purchaser of an equitable title. In such case the right acquired 
by the vendee is necessarily limited to that of his vendor. Why 
this is so, is forcibly stated in, Chew vs. Burneii, 12 Serg. & R., 389, 
by Gibson Ch. J., who says: 


“ When it is asserted that a purchaser for a valuable considera- 
tion takes the title free from every trust or equity of which he has 
no notice, it is intended of the purchase of a title perfect on ils 
Jace, for every purchaser of an imperfect litle takes it with all its 
imperfections on tts head. It is his own fault that he confides in a 


title which appears defective to his own eyes, and he does so at his ~ 
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own peril. Now, every equitable title is imcomplete on its face. It 
ts nothing more than a title to go into chancery to have the legal 
- title conveyed,‘and, therefore, every purchaser of a mere equity 
Estates i? su ject to every clog that may lie on it, whether he had no- 
ne or not.” To the same effect are the following authorities : 
' Kramer vs. Arihurs, 7 Barr, 165; Sergeant vs. Ingersoll, [d.,3 

Harris, 343; Polk vs. Gallant 2 Dev. & Bat. Kq., 395, (34 Am. Dec., 

- 410, 413, note ;) Snelgrove vs. Snelgrove, 4 Desau. 274; Craig vs. 
E deiper, 2 Yerg., 193; Sion? vs. Hyatt, 13 Kan., 232; Durant vs. 

B erowell, 97 N. C., 367 : O'Neal vs. Seixas, 85 Ala. RY For a very 5d, 
_ full note and citation of many authorities on this question, see 97 
Am. Dec., 433. 


4 Where neither party has the legal title and the equities are 
Ss p eees! the maxim prevails, prior 5¥! 774. ore, potior est pyre—Eis- 

ner vs. Fife, %Ohio St., (yj; , "OG Z = $i 
4 This doctrine is uniformly —. ‘and adhered to with great 

’ strictness by this Court. Thus in Vaiiier vs. Hinde, 7 Peters, 252, 
m1, Marshall, Ch. J., said: “The rules respecting a purchaser, with- 
out notice, are framed for the protection of him who purchases the 
_ heal estate and pays the purchase money without knowledge of an 
i ceecnoding equity. They do not protect a person who acquires no 
| semblance of title. They apply fully only to the purchaser of the 
estate. Even the purchaser of an equity is bound to take no- 
- tice of any prior equity.” 


3 In Boone vs’ Chiles, 10 Pet., 177, 212, the Court says: “The ti- 

_ tle purchased must be by a regular conveyance ; for the purchaser 

of an equitable title holds it subject to the equities upon it in the 

E ieaoit of the vendor, and has no better standing in a Court of 

Kk agg ” See also, Shirras vs. Craig, 7 Oraneh, 48; Hallet? vs. Col- 

ly s, 10 How., 174; 1 Story’s Eq. Jur., $64; 2 Id., $1,502 ; Adams’ 
- (6 Am. Ed.) p. "340, note 1. 


In Sk aoe where the recording statutes are identical with 
est Virginia, the same doctrine is strictly enforeed— 
iscoe vs. Ashby, 24 Grat., 454; Doswell vs. Buchanan, 3 Leigh, 
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an hn Briscoe vs. Ashby, supra, which was a case vary similar in 
_ its tacts to the one at bar, the Court, held that the prior equity, \ 
' though unrecorded, was superior to the rights of the subsequent } 
rehaser of an equitable title, who had paid the purchase money f 
had his deed therefor recorded without notice of the prior 
sity. In speaking of the purchaser of an equitable title, the ys 
© . put says: “The purchaser of such a title cannot occupy the posi- 
E tion of a bona fide purchaser without notice. The fact that the le- 
_ gal title is outstanding is, of rtself, notéce to him of the risks which nt 
“which he assumes by becoming the purchaser of a mere equity,” ‘ 
_— p. 474. y 


___ Some of the authorities hold that, if a vendee purchases a title 
which he, in good faith, dDeZieves to ey a we nd SY 3 LF ase A 
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he may be a dona Ade purchaser; and that it is only in casese they — 


the vendee knowingly purchases an equitable title that he « 
be treated as a dona fide purchaser. In order that this n 
taken as a correct statement of the law, the purchaser must 


lish, as the grounds of his belief, that before making his putlhout 3 
he took all the well-established and reasonable precautions’ 40 2% % 
certain the character of his vendor’s title, such as a thorough & @20- - 


nation of his title papers, a search of the record, and an i! 
into the rights and equities of those in the actual -possession deed 
land. The failure to take these customary and usual preca’ ; 
and especially that of examining the public records when th¢ 
such, may be justly characterized as gross negligence, and wi 
sequently, make the purchaser liable for all the consequesion be 
such omissions or negligence, which are equally injurious, w righ, 
they proceed from design or from laches. Such being the wrantor 
tablished rule of law, in this country it is practically impossi 
a vendee to purchase real estate in any State having a regi mmon 
law, without a knowledge of the character of the title he pur, 
unless he either negligently or designedly omits to search ate has 
cords, which will not excuse him ; consequently, in contem’ 

of law, and the rule which protects a dona fide purchaser 
purchaser of an equitable title to real estate, in a State ha*, 406, 
public registration law, must be held to have made the p#$:) 


with a knowledge that it was merely an equitable titls and t,, right 
legal title was outstanding. Cra~g 4+ , Z have, 


It is equally true that a purchaser from a vendor, wh 
recorded conveyance or title, will take the land subject to a.pontor 
ties against it in the hands of his vendor. If he finds that F ; 
dor has no recorded or recordable title, it is his right to re 
purchase until the vendor obtains and records the legal titletute on 


fails or neglects to do so, itjJs his own we ackson vs.) 18 not 
Cow. 120. : or as- 
Leta b Se fake [Jt Yodan Dor ae 
It is further true, that a purchaser from #vendér, whe 
recorded title, whether his title be legal or equitable, canno. 
cording his deed, protect himself against one who purchas! 
such vendor after the vendor has put his deed on record; ” to 
under the general law as well as under the express mandate of the 
statute of West Virginia—sec. 10, ch. 74, hereinbefore copie®©® the 
subsequent purchaser will not be affected by the deed so 
before the vendor put his deed upon record.—Doswell vs. Bu 
3 Leigh, 365; Hoult vs. Donahue, 21 W. Va., 294. irds ac- 
It is well settled that a search for liens or conveyan¢ 1°, sPe 
not be prosecuted further than the period at which the title, ax 
of record in the party against whom the search is made; fovell ye 
would be no certainty or safety in the acquisition of lan : 
grantee can be bound or prejudiced by the acts or default 
grantor prior to the acquisition of the title passed by the neither 
Rawle on Cov. for Title, (5th Ed.,) $259, p. 406; 2 PomerlcClung 
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Jur., 8761. Such being the case the reasonable result is, that a pur- 
chase from a vendor, who Aas no recorded title, is not required to 
record his deed; because, if he doves so, it it will not protect him 
against a subsequent purchaser, who purchases afZer the vendor 
has his title on record; and as to a second purchaser from such 
vendor before he has a record title, the first purchaser will be pro- 
tected as against him, because such second vendee being a pur- 
chaser from a vendor having no recorded title, he will take subject 
to all the equities against his vendor and per consequence subject 
to the rights of such first purchaser.—Page vs. Waring, ~-N-¥,— 
463. To put such a deed on record would be a vain thing; because 
it would be no protection to the grantee in it, and no notice to any 
subsequent purchaser of the legal title. Nor would the failure to 
record it injure a second purchaser, who purchased before the ven- 
dor recorded his title, because, in searching the record, under the 
established rule he would first look for the conveyance to such ven- 
dor, and finding no such conveyance, his search under the rule would 
end. It would not be his duty to search for incumbrances or con- 
veyances by a person who never had any record title to the land.— 
Veazie vs. Parker, 23 Me., 170; Cook vs. Travis, 22 Barb., 338; 
Van Ransellear vs. Clark, 17 Wend., 25; 2 Pom. Jur., §761; Con- 
necticut vs. Bradish, 14 Mass., 2427¢,, 


The recording of a deed must be by authority; therefore, the 
recording of a deed that does not come within the protection of the 
statute will not be notice— Walker vs. Gilbert, 1 Freem., ch. RIS: x 


Applying these principles to the case before us it follows that 
the deed to the Bank, the appellant here, having been taken from 
Glendy before he had any recorded title, there was no requirement 
of law which made it the duty of the Bank to put its deed upon 
record ; and its omission to do so could not in any legal sense have 
injured or prejudiced the plaintiffs, the appellees here, as subse- 
quent whens. —2 Pomery’s Eq. Jur., §761. : 


While the statute of West Virginia—sec. 4, ch. 74, hereinbe- 
fore copied—provides for the recordation of contracts, the effect of 
such record is merely to put the contract on the footing of a re- 
corded deed. Itis not made a duty to record a contract where, if 
such contract were a deed, there would be no duty to record it. It 
would have been equally vain and useless for the Bank to have had 
its trust deed recorded, whether it be considered a contract or a 
deed. If, however, Glendy had claimed under an executory con- 
tract of record, then it would, perhaps, have been the duty of the 
Bank to put its deed on record, and its failure to do so probably 
would, a8 between it and the plaintiffs, the appellees here, have 
given eee priority, provided they had had no actual notice 
of the Bank « But as Glendy had no recorded title of any 
kind thas, does not arise. 

r 


The necessary conclusion is, therefore, that the appellees, Shef- 
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fey and Bumgardner, are neither dona fide purchasers nor are they — 
protected by the registration statutes of West Virginia. a 


d—The deed to the pany s. being simply a grant without — 
covenants, could not uyder the laws of West Virginia draw to tt ~ 
trom Glendy the after acquired legal title; and the Bank is enti- ~ 
tled to the fund in controversy by virtue of its judgment. a 


The first section of the State statute gives the form of a deed, 
without covenants, such as the deed to the plaintiffs, and the next 
section is as follows: 


“2. Every such deed, conveying lands, unless an exception be 
made therein, shall be construed to include al? the estate, righi, 
litle and interest whatever, both at law and in equity, of the grantor 
in or to such lands.”—Code W. Va., sec. 2, ch. 72. 


It is apparent that such a deed is nothing more than a common 
law quit-claim conveyance.—2 Smith’s Lead, Cas., (6th Am, Ed.,) 
709, and cases cited. In fact, the Supreme Court of the State has 
so construed it. 


In Western M. & M. Co. vs. Peyitona Coal Co., 8 W. Va., 406, 
411, 446, the Court in applying this statute held, (see syllabus :) 


“94. A grant of land is a mere transfer of such title or right 
thereto as the grantor, at the time of the grant, may hold or have, 
absolutely or contingently. 


25. A grant does not imply an assertion of title in the grantor, 
or a covenant with the grantee to warrant the land. 


26. A bargain and sale of land, intended, under the statute on 
the subject, to operate as a present conveyance or transfer, is not 
an assertion of title that will estop the bargainer, his-heirs or as- 
signees, from tne subsequent assertion of an after acquired title, 
and does not imply a covenant of warranty. 


98. If at the time of the execution of a grant or bargain and 
sale of land, with a covenant of special warranty, the title to the 
land be in a third person, not because of any. act or default of the 
covenanter, and such person afterwards asserts and enforces the 
title against the covenantee, the covenant is not thereby broken, 
and the covenantor is in no way responsible. 


29. In such case, if the covenantor, himself, afterwards ac- 
quires the title to the land, the title does not by reason of the spe- ~~ 
cial warranty vest in the covenantee, end the covenantor is notes- 
topped to assert it or grant it to anoth +r.” See also Wynn vs. Har- 
man, 5 Grat., 157; Bruce vs. Lake, 12 Am. R., 401; Doswell vs. 
Buchanan, 3 Leigh, 365. : 


At the time Glendy conveyed to the plaintiffs he had neither 
the legal nor the equitable title—the legal title was in McClung ss 


eee og ae 


equitable title in Mathews, trustee for the Bank. But con- 
| ba the equitable title, and that that title vested in 
iffs upon the recordation of their deed. This left the le- 
“gal title still outstanding. The plaintiffs’ deed having no cove- 
nant sof any kind, not even a special warranty, they cannot by an 
action of ejectment recover the land from Glendy, because in such 
n the legal title will prevail; nor can they by suit in equity 
mpel Glendy to convey to them the legal title, because, according 
> th e law as above stated, Glendy had the right to acquire the out- 
: ta ing title and “is not estopped to assert it or grant it to an- 
.”— Jackson vs. Wright, 14 Johns., 193; Co. Litt., 265. 


eee may be urged, however, that the deed to secure the Bank is 
nt, without covenants, and that, therefore, the right of the 
Ba F to relief in this suit is equally as ‘impossible as that of the 
> plair ntf. In reply to this it may be asserted that the Bank is a 

de at and not the complainant. But the complete answer to 
thi a position is, that the Bank, after Glendy obtained the ce title, 

60 overed a judgment for its debt, which it caused to be duly dock- 
e , and thereby acquired a legal lien upon the legal title. This 
= lien it has the unquestioned right to enforce in a Court of 

uity against the land in the hands of Glendy or any purchaser 
ment to the docketing of its judgment. And Eom this 
and the land having been sold in this suit by the consent of 
ie parties, the Bank is entitled to the proceeds of the said land. 


‘Itis, therefore, ono insisted that, upon each and all of 
the views above presented, the appellant is entitled to a reversal of 

e decrees of the District Court and to a decree here for the fund 
in controversy. 
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A. ©. SNYDER, 
Counsel for Appellant. 
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} Supreme Court of the United States. 


BANK OF LEWISBURG, APPELLANT, ' 
Vs. 
SHEFFEY & BUMGARDNER, APPELLEES. 


OocT. THR™M, 1890. 


(No. 338.) 


ASSIGNMENT OF ERROKS, 


OLEOVTPPCOCE HOOT HOLE OCOD CORTE OE OHO OTHE EEE ee eee hte or 


ASSIGNMENT OF ERRORS, 


The appellantassigns the following grounds of error for the re- ae 
versal of the décrees of the District Court in this cause: 


First. The interlocutory decree of May 4th, 1878, is erroneous, 3 
because— te 
1. It, in effect, overruled the demurrer to the bill; and, a 

2. It denied the motion of the appellant to file its amended ~ 
and supplemental answer. = 
Second. The final decree of Nov. 30th, 1887, is erroneous; be- ~~ 
cause— - 
1. It rejected the petition of the appellant asking forthe re- ~~ 
hearing of said decree of May 4th, 1878; -. , ae 

2. It held the deed of Nov. 20th, 1876, to the plaintiffs valid, 4 | 
when it was, per se, fraudulent and void ; al 

3. It overruled the appellant’s exceptions to the report of 
Commissioner Gallaher ; 

4. It held that the said deed to the plaintiffs, though subse 
quent in date, had priority over that of Oct. 11th, 1875, to secure — 
the appellant ; Be 

5. It held that the debt of the appellant was not entitled to a 
priority under the provisions of said deed to the plaintiffs; and, 

6. It should have held that the appellant was entitled to the 
fund in controversy, if for no other reason, upon the ground of its 
judgment obtained after Glendy had acquired the legal title to the | 
land. a 

BANK OF LEWISBURG. 
A. ©. Snyper, Counsel. 
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JAMES BUMGARDNER, 


BRIEF FOR APPELLEES. 
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States for the District of West Virginia. 
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THE BANK OF LEWISBURG, 
HUGH W. SHEFFEY AND 
JAMES BUMGARDNER, JR., 


OctroBer Term, 1891. 


THE BANK OF LEWISBURG, 
vs. 


| HUGH W. SHEFFEY AND 
JAMES BUMGARDNER, JR.., 


Appeal from the Circuit Court of the United 
States for the District of West Virginia. 


BRIEF FOR APPELLEES. 


The Brief, or ‘‘Assignmrent of Errors’’ filed in the cause 
by the Counsel for the Appellant, contains no statement of 
the case as required by Rule 21 of this Court. 

The facts in the case, material for consideration, in 
— the matters involved in the appeal, are briefly 


o 
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** ing about twelve hundred acres, more or less, and known 
‘* as the Stuart McClung farm or tract,’’ and granting cer- 
tain specific articles of pesonal property, /x 7rust: First, That 
said grantees should make sales of said property upon terms 
" gs expressed in said deed. Second, That the sale notes and 
henfip eould be wade payable at the Augusta National Bank 
of Staunton and registered and deposited in said Bank for 
safe keeping and collection, and an account of such collec- 
ions, and of all disbursements thereof, to be kept at said Lank 
_ which shall at all times be open to the inspection of any of 
. the creditors of the said Robert J. Glendy. Third, That in 
order to ascertain the debts due to the creditors, respectively 
the said trustees may convene them, by publication, before a 
Master Commissioner, who shall state in each case how much 
is justly due, and trom time totime shall state accounts of 
the femils collected and ascertain the dividends to which the 
creditorsshall be entitled, and which shall be promptly paid 
out by the checks of said trustees on the fund in said Bank; 
and Fourth; after discharging the amounts due from said 
Robart J. Glendy on Judgments against him, and on vendors 
aad other permanent liens now binding the lands conveyed 
by said “deed, the trust fund shall be distributed ratably 
among the creditors of said Robert J. Giendy who may come 
forward and prove their debts before said Master Cmmissioner 
within ninety days after publication of notice requiring them 
so to do. 


_ Deis Deed was recorded. in the Clerk's Office of the 
 Qeunty Court of Greenbrier County, in the State of West 
Virginia, on the 2ist day of November 1876 at 20 minutes to 
ae eneen te OE See deed record pages 3, 4, 5, and 6. 
s "Qu -the llth day of October 1875, the said Robert J. 
oe | Glendy executed a deed to Alex. F. Matthews, conveying 
Tee % efdand situated in Greenbrier County West Vir- 
ee eennertich is de- 
‘oan. 9m by the deed of said Giendy to 
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of November 1876 at 20 minutes to four o'clock P. M. and 
was copied upon the deed book in said Clerks Office, but 
Was never secorded, for the reason that the deed was not an- 
thenticated so.as to make it admissible to record, under the 
recordation Statutes of West Virginia. See deed record 
pages 7 and 8. 


The delivering of the deed of Glendy to Matthews to the 


Clerk of the County Court of Greenbrier County being five 


hours later then the actual recordation of the deed of Glendy 
to Sheffy & Bumgardner. 

In April 1877, Alex. F. Matthews, the Trustee named 
in the said last mentioned deed, advertised the Stuart 
McClung farm, situated in Greenbrier County, in order ‘to 
the execution of the trust expressed in said deed; where- 
upon Hugh W. Sheffey and James Bumgardner Jr, on the 
3rd day of May 1877, imstituted their suit in the District 
Court of the United States for the District of West Virginia, 
against said Alex. F. Mathéws, the Bank of Lewisburg and 
Robert J. Glendy, and filed their bill, alleging the execu- 
tion of the deed of Glendy to the plaintiff and the legal re- 
cordation thereof, the executian of the deed to Alex. F. 
Matthews, that said Bank of Lewisburg had lodged in 
the Clerks Office of the County Court of Greenbrier the 
said deed of Glendy to Matthews oz the 21st day of November 
1876 at 20 minutes lo four oclock P. M. and im substance 
that the actual spreading of the Matthews deed on the re- 
cord book did not effect the recordation of said deed, as the 
deed was not authenticated so as to make it admissible to 
record; alleging in substance that the tract of land situated 
in Greenbrier County West Virginia described in the deed 
to Matthews, as the ‘‘Stuart McClung property,’’ was the 
identical tract of land conveyed in the deed of Glendy to 
Sheffey & Bumgardner, and therein described as a certain 
tract or parcel of land in the County of Greenbrier, im the 
State of West Virginia, adjoining the lands of Bollar, 
McClung and others, containing about twelve hundred acres 
and known as the ‘‘Stuart McClung farm or tract,’’ and fur- 
ther alleging that said Matthews had advertised the Stuan 
McClung farm for sale fixing the 9th of May 1877 as the day 
of the sale, and prayed that the said Matthews be enjoined 
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from selling or otherwise proceeding under the deed to him, 
and prayed for general relief. 

On the 3rd day of May 1877, the injunction prayed for 
in the Bill was awarded by order of the District Court. 

On the 15th day of november 1877 the Bank of Lewis- 
burg demurred to the Bill, and answered, alleging first, that 
Sheffey & Bumgardner Trustees, under the deed of Glendy 
to them, had notice of the deed previously executed but not 
recorded by Glendy to Matthews before the execution of the 
deed to them ; Second, that Sheffey & Bumgardner had such 
notice before the recordation of the deed to them; Third, 
that by the terms of the deed to Sheffey & Bumgardner 
the debt due the Bank had priority, and Fourth, that the 
deed to Sheffey & Bumgardner was void on its face. 

The answer was excepted to by the Plaintiffs, but on the 
10th of Dec., 1877, the exeeption was waived, and a decree 
was etitered directing by consent, that a sale of the Stuart 
McClung farm should be made by Hugh W. Sheffey, James — 
Bumgardner, Jr.,and Alex. F: Matthews jointly and be re- 
ported by them to the Court, and that the caus@ should be 
referred to a Master Commissioner to ascertain and report 
the creditors secured by the trust deed to Sheffey & Bum- 
gardner and the sum due to each. 

' This sale was made and confirmed and the proceeds of 
sale placed in the custody of the Court, where they still 
remain. 

At the May Term, 1878, of the District Court, the Bank 
of Lewisburg tendered for file, an amended and supplemen- 
tal answer, stating that at the time that Glendy executed 
“the deeds, he was not vested with the legal title to the Stuart 
McClung tract, situated in Greenbrier County, that since 
the filing of the original answer, the legal title had been con- 
veyed to him, and that since the conveyance of the legal 
title the Bank had recovered judgment on the debts specified 
“im the deed of trust to Matthews, and that thereby the Bank 
; ‘quired priority over the debts secured in the deed to 
ef, Sheffey & Bumgardner. 

_ "The Plaintiffs objected to tne filing of the amended and 


st answer, and during that term and on the, 4th 
antet teen 1878, the cause was heard upon its merits and a 
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decree was rendered by the Court which. adjudicated every 
litigated question in the cause, and which was, as regards all 
questions of re-hearing or appeal, a final decree. That de- 
cree, in substance and effect, over-ruled the demurrer, re- 
fused leave to file the amended and supplemental answer, 
perpetuated the injunction awarded by former order entered 
in the cause, directed that the fund arising from the sale of 
the McClung farm, situated in the County of Greenbrier be 
brought into Court, tobe by it distributed in accordance 
with the provisions of the deed of Glendy to Sheffey & Bum- 
gardner. 

At the August term of the Court, on the 2nd day of 
August, 1878, the Bank tendered a petition to re-hear so 
much of the decree rendered at the May term, 1878, as re- 
fused to allow the amended and supplemental answer to be 
filed. And at that term an order was entered postponing 
the consideration of the questions raised by petition to re- 
hear. 

At the November term, 1885, the Court entered a de- 
cree which was intended and purported to vacate the decree 
of May 4th, 1878, and or the 30th of November, 1887, the 
Court again heard the case upon all the matters involved in 
it, as the Record then stood, and decided and decreed, 

Ist. That the petition to re-hear should be rejected. 

2nd. That the decree of November, 1878, should stand 
as unaffected by the subsequent decree directing it to be 
vacated, because said decree was final. end could not be 
opened or reviewed at a subsequent term. 

3rd. Directing the register of the Court to turn over 
the fund in the cause to the Trustees Sheffey & Bumgardner 
to be disbursed by them to the creditors secured by the deed 
of Glendy to them, as ascertained by the report of the Mas- 
ter Commissioner filed and confirmed in the case. 

Upon the entering of this decree, the Bank of Lewis- 
burg appealed to this Court, (see opinion, Record, pages 53 
to 61 inclusive.) 

The matters involved in the cause for decision in the 
Court below were these: 

1st. Did the Bill allege facts which entitled the plain- 
tiffs to relief. This question was raised by the demurrer. 
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2nd. Did the deed of Trust executed by R. J. Glendy 
to Hugh W. Sheffey and James Bumgardner, Jr., have pri- 
ority over the Deed of Trust executed by R. J. Glendy to 
Alex. F. Matthews. 
3rd. Did the debts due from R. J. Glendy to the Bank 
of Lewisburg have priority over the General debts secured 
by the deed of R. J. Glendy to Hugh W. Sheffey and James 
,.Jt., under and by reason of the provisions con- 
tained in that deed. 
4th. Did the deed of R. J. Glendy to Alex. F. Mat- 
thews acquire priority over the deed of R. J. Glendy to Hugh 
W. Sheffey and James Bumgardner, Jr., or did the debt of 
the Bank of Lewisburg, specified in the Deed of Trust to 
Matthews, acquire priority over the general debts secured in 
the deed to Sheffey & Bumgardner by reason of the facts 
alleged in the amended and supplemental answer, tendered 
by the Bank and rejected by the Court. These questions 
were all decided by the Court below in the affirmative, and 
in favor of the plaintiffs, who are the appeilees in this Court, 
and in so deciding we respectfully submit that the Court was 


plainly right. 
ARGUMENT. 


I. 


The Court below was right in over-ruling the demurrer. 
The Bill alleges the conveyance by R. J. Glendy to the 
plaintiffs, of the ‘‘Stuart McClung farm,’’ situated in Green- 
brier County, West Virginia, and the proper and legal re- 
cordation of the deed of conveyance, in the office of the pro- 
per recording officer, to-wit: TheClerks Office of the Coun- 
ty Court of Greenbrier County in the State of West Virginia, 
om the 2lst day of November, 1876, at 20 minutes to 11 
Seer neater of thas day. 

| Further alleges the execution of the conveyance by R. 
i: Glendy Alex. F. Matthews of the same ‘‘Stuart 

ung farm,’’ which is described im and conveyed 
ed of Glendy to the Plaintiffs, and that said 
d deed was not even attempted to be recorded, 
mWiet. das of ahd 1876, at 20 minutes 
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in fact legally recorded, because it was-not authenticat- 
ed, so as to make it admissible to record, as required 
by the recording Statutes of West Virginia. The 
deed to Sheffey & Bumgardner, and the deed to Matthews 
from Glendy were exhibited with the Bill, and the facts con- 
tained in the deeds so exhibited are, under the rules of 
Equity pleading. alleged as perfectly as though distinctly 
repeated and expressed in the Bill. The Bill further alleges, 
that Hugh W. Sheffey and James Bumgardner, J., had no 
notice of the existence of the deed to Matthews until after 
said last named deed was spread on the Record Books in the 
Clerk’s Office ot the County Court of Greenbrier County at 
20 minutes to 4 o’clock, P. M., on the 21st day of Novem- 
ber, 1876, and in substance, that, according to the law of 
West Virginia, the title of Matthews under the deed to him, 
was subordinate to the title of the Plaintiffs, under the deed 
of Glendy to the Plaintiffs, and the liens securing the cred- 
itors provided for in the deed of Sheffey & Bumgardner, 
Jr., were prior and paramont to the lien securing the debt of 
the Bank of Lewisburg under the trust deed to Matthews. 
The Bill distinctly alledged that the deed to Mathews was void 
as a Trust Deed in West Virginia, because not authenticated 
for admission to record. The Statute law of W. Va. Codeof 
West Va, Sec. 5, Chap. 74, (page 632) expressly declaring 
‘* Every such contract, every deed conveying any such es- 
‘‘ tate or term, and every deed of gift and deed of trust or 
‘‘ mortgage conveying real estate or goods and chattels, 
‘‘ shall be void as to creditors and subsequent purchasers 
‘* for valuable consideration, without notice, until and ex- 
‘* cept from the time that it is duly admitted to record in the 
‘* County Court wherein the property embraces in such con- 
‘* tract or deed may lie.’’ 

And lastly, alleged that A. F. Matthews had advertised 
the Stuart McClung farm for sale, having appointed as the 
day of sale, the 9th day of May, 1877, under and by virtue 
of the deed of Glendy to said Matthews. 

The Bill on its face showed that the Plaintiffs. were en- 
titled under their deed from Glendy to sell the Stuart Mc- 
Clung farm in the due execution of the trusts expressed in 
said deed, and that Alex. F. Matthews was xoé entitled to 
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sell the Stuart McClung farm, as he was undertaking and 
attempting to do in execution of the trusts expressed in the 
deed of Glendy to him, which deed by express provision of 
the Statute law of West Virginia was void as to the plaintiffs, 
and their cstwis gue trust, and the plaintiffs were therefore 
clearly entitled to filethe Bill, asking that Matthews be en- | 
joined from proceding to dispose of the trust subject, and . 
asking the Court to pass upon the conflicting claim of the | 
plaintiffs and Matthews in respect to this Stuart McClung 
farm, and to decree in accordance with its decision. 

The Court properly, in effect, over-ruled the demurrer. 


7. 


Did the deed of trust executed by R. J. Glendy to Hugh 
W. Sheffey and James Bumgardner, /r., have priority over 
the deed executed by R. ]. Glendy to Alex. F. Matthews ? 


It is claimed that this question is affected in some way 
beneficial to the appellants, by the fact, that at the time of 
the execution of the deed of Glendy to the Plaintiffs, the le- 

-- gal title to the Stuart McClung farm, was not vested in 
Bi 3 & Glendy. How or why that can be so, in view of the Statute 
law of West Virginia, as to the conveyance of real estate it is 
difficult to conceive. Sec 5 Chap. 71 (page 616), Code of 
West Virginia, declares ‘‘Any interest in or claim to Real 
** estate may be disposed of by deed or will.’’ Sec. 7, Chap. 
71, (page 616) Code of West Virginia deciares, ‘‘A writing P 
** which purports to pass or assure a greater right or inter- 
SS “* est.in real estate, than the person making it may lawfully 
_ ~~. ~—_ “* pass or assure, shall operate as an alienation of such right 

3 ‘*‘ or interest in the said real estate as such person might : 
** lawfully convey or assure.”’ 


Glendy’s right to the Stuart McClung farm when the 
deed by him to Matthews was executed, were these: He had 
purchased it at a judicial sale. The sale to him had been 

- confirmed by a decree of the Court, entered in the cause in 
which the sale was directed. He had fully paid the pur- 
Chase money. He was in possession of the property. He 
“was entitled as a matter of absolute right to a conveyance to 
Ss “be made by a ministerial officer of the Court under its order. 
And he was fully enabled by the provisions of Sec. 5, Chap. 
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71, Code of West Virginia, quoted above, to transfer all 
these rights to and vest them in another-person. Such un- 
doubtedly would have been the effect of the deed of Glendy 
to Matthews, except for the fact that the deed was locked up 
in the vaults of the Bank of Lewisburg, and never saw the 
light of day, until November 21st, 1876, at 20 minutes to 4 
o'clock, P. M., of that day when it was taken to the Clerk 
of the County Court of Greenbrier County, and copied upon 
the deed book, but mot legally recorded. And even if it had 
been at that moment actually recorded, still as to the gran- 
tees in the deed of Glendy to Sheffey & Bumgardner, and the 
creditors secured in that deed which was recorded at 20 
minutes to 11 o'clock A. M., of that day, the deed to Mat- 
thews was an absolute nullity. Sec. 5, Chap. 74 of the Code 
of West Virginia, quoted at length above, in so many words 
directs, that every deed of trust shall be void, as to creditors 
and subsequent purchasers for valuable consideration, with- 
out notice, until and except from the time that it is duly ad- 
mitted to record in the County wherein the- property em- 
braced in such deed may lie. Every circumstance stated in 
the Statute, as required to render the Matthews deed an ab- 
solute nullity, as to the grantees in the recorded deed to 
Sheffey & Bumgardner here concurred. 


Hugh W. Sheffey and James Bumgardner, Jr., the gran- 
tees in the deed recorded on the 2Ist day of November, 1876, 
at 20 minutes to 11 o'clock, A. M., were subsequent pur- 
chasers for valuable consideration without notice. It is ab- 
solutely settled in West Virginia that a trustee in a deed of 
trust is a purchaser for valuable consideration. 


In Wickham & Goshorn vs. Martin & Lewis, 13 Grat. 
427, Judge Daniels, in his opinion and speaking for the 
Court says, (see page 437), ‘‘And I think it has been the 
‘* constant course of the Courts in the State to regard the 
‘* ereditors in a deed of trust, made by their debtors, dona 
‘‘ fide, for their indemnity, in the light of purchasers for 
‘‘ value.’’ The facts in that case called for a direct decision 
upon this point, andthe Court so decided. That decision 
was in 1856, and it isperhaps entirely unnecessary to remark, 
that the decisions of the Court of Appeals of Virginia, made 
prior to the formation of the State of West Virginia, are as 
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binding in West Virginia, as the decisions of the Court of 
Appeals of West Virginia made since the formation of that 
State. The decision in the case of Wickham & Goshorn vs. 
Lewis Martin & Co., was approved in the case of Evans 
Trustee vs. Greenhow, 15 Grat. page 156, and Judge Mon- 
cure delivering the opinion of the Court quotes as the law of 
the subject the language of Judge Daniel quoted above, and 
turther declares, that ‘‘a preexisting debt is, of itself, a val- 
*“* uable consideration fora deed of trust executed for its secu- 

“rity, which deed, if it be duly recorded, and was not exe- 
“‘ cuted with a fraudulent intent, known to the trustees or 
** the beneficiaries therein, will be valid against all prior secret 
“‘ liens and equities and all subsequent alienations and en- 
*““cumbrances.’’ Numerous cases, decided in Virginia, 
since the separation of West Virginia from Virginia, are to 
the same effect. The Courts of West Virginia have uniform- 
ily recognized and affirmed the doctrines stated in the cases 
of Wickham & Goshorn vs. Lewis & Martin, and Evans 
Trustee vs. Greenhow, and declared, that the trustees and 
beneficiaries in a deed of trust, executed to secure creditors, 
ave purchasers for valuable consideration, 7 W. Va. 47, 8 W. 
Va. 441. 


The recordation Statutes of Virginia and West Virginia, 
and the Statutes in those two States relating to the convey- 
ance of real estate, are substantially identical. In both 
States, whenever the holder of a title or claim, required by 
the Statute to be recorded, does not record it, his title or 
claim, whatever it may be, is avoided in favor of the subse- 
quent claimart, who has complied with the requirements of 
the recordation acts. As an illustration of this the case of 
Cammack vs. Soran, 30 Grat. 292, is referred to. And this 
doctrine is not now controverted in West Virginia or in Vir- 
ginia. 

A Federal Court, in passing upon questions involving 
tights to real estate in West Virginia, is governed by 
the laws of that State, as declared and expounded by its 
een: But this doctrine is neither new nor strange 


Oo  ——— ae - 


enema oe ee 


| 
| 
; 


ay re rag ee “ ae i cal — . 
a Ae ip pf ne fe pe if er ey Cat see ” ~ 
SEIN 2 ROR ARTA ese 
hea a r 3 pat Sid mate Se EN 
$ " : ee oi ss 


sine OW ei 


‘* ground with respect to Notice actual and constructive.”’ 


Certainly then Sheffey & Bumgardner were subsequent 
purchasers for valuable consideration, whether so with or with- 
out n~’ e, is to be determined from the evidence in the 
cause. In such a case notice is not presumed, but must be 
proven; proven by the party alleging it; and so proven as to 
convict the subsequent purchaser charged with it, of fraud. 


The rule applicable to this case as to proof of notice is 
concisely laid down by Mr. Minor, (Minor’s Institutes, Vol. 
2, page 1040,) as follows: ‘‘We are next to advert to the 
‘* character of the notice (apart from such as may arise out 
‘* of the registry laws,) which will charge a subsequent pur- 
‘‘ chaser for valuable consideration, and exclude him from 
‘‘ the protection of the Statute. The effect of such notice, 
‘* it will be observed, is to attach to the subsequent purchas- 
‘‘ er the guilt of fraud. It is therefore never to be presumed, 
‘* but must be proved and proved clearly. A mere suspicion 
‘* of notice even though it be a strong suspicion, will not suffice. , 

No attempt was ever made in the case to prove notice as 
to the existance of the deed of Glendy to Matthews as against 
the trustee James Bumgardner, Jr. 


The only formal deposition taken in the case which bears 
atall on the question of notice is that of Joh M. Kinney, 
(Record pages, 41, 42 and 43) and that witness wholly fails — 
to prove notice as to the trustee Hugh W. Sheffey. 
The appellant, in order to prove notice, as to the trustee 
Hugh W. Sheffey, called Sheffey himself as a witness, and 
for reasons satisfactory to the appellant, presumably because 
of the confidence of the appellant and his counsel in the high 
character of the witness, they voluntarily waived the usual 
safe guards of an oath, and a personal examination, and 
agreed that Judge Sheffey’s written statement should be read 
in the cause instead of his deposition. 

Ordinarily, a party calling a witness, presents him to the 
Court as worthy of credit, (Wharton Sec. 549) but the ap- 
pellant in this case, by the manner in which he called Judge 
Sheffey to testify, introduced him to the Court-as a witness 
worthy of the highest confidence. Judge Sheffey states 
distinctly that he had no notice of the deed of Glendy to 


Matthews prior to the execution and delivery of the deed of 
Glendy to Sheffey & Bumgardner. 

This statement is no where contradicted in the record, 
and there is no impeachment of Judge Sheffey’s character 
and veracity, as in fact the appellant was precluded from 
impeaching orattempting to impeach the character or veracity 
of his own witness. So far then from proving notice to 
Judge Sheffey, the appellant by his own witness has clearly 
proved that there was no notice and the Court below found 
as here contended. See record, page 56. 

It is of no avail to show notice after the execution and de- 
livery of the deed of Glendy to Sheffey & Bumgardner- Upon 
the execution and delivery of the deed of Glendy to Sheffey 
& Bumgardner, the rights of the trustees as grantees of the 
property, and their duties as trustees for the benefit of the 
crefiinens secured, became fixed and absolute, ‘‘The subse- 

‘‘ quent purchaser, in order to be entitled to the protection 
** accorded by the Statutes must (1) be acomplete purchaser, 
** who has paid the purchase money, and taken a convey- 


« ance before notice; and (2) without notice of the unrecor- 
“* ded writing when he completes his purchase, as no other 


** requirement is demanded, it seerhs not to be needful that 
** the subsequent purchaser should have had his conveyance 
** recorded;’’ (Miner’s Institutes Vol 2, p. 1040) not needful, 
as fixing the s/aius of the subsequent grantee as a purchaser 
for valuable consideration without notice. Of course the sub- 
sequent grantee must obey the directions of the recording 
Statutes, and submit to whatever penalty the recording stat- 
tutes imipose as a consequence of failure to record. Here the 
deed was immediately recorded, and the authority is cited to 
show that the subsequent grantee is not affected by knowl- 
edge or notice, received after the execution and dclivery of 
the deed, and before the deed is actually recorded. 

Then Hugh W. Sheffey and James Bumgardner, Jr., 
being subsequent purchasers for valuable consideration with- 
ee: the previously executed but unrecorded deed 
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press declaration of the West Virginia Statute, utterly null 
and void, and Sheffey & Bumgardner took under this deed 
to them, whatever property that deed was operative to grant, 
as fully, as completely and as effectually as though the deed 
from Glendy to Matthews had never been executed. As re- 
gards Sheffey & Bumgardner Trustees, and as regards the 
beeficiaries in the deed to them, Matthews had no deed, and 
had no right, title or claim to the Stuart McClung Farm 
whatever; and the deed under which he claims was simply a 
piece of blank paper. 


The deed of Glendy to Sheffey & Bumgardner purports 
to grant, in absolute fee simple the Stuart McClung farm. 
The deed conveys to Sheffey & Bumgardner that Stuart 
McClung farm as fully and as effectually as it was possible 
for Glendy, by any deed or form of conveyance to convey, 
pass or assure that property. It is true that at the date of 
conveyance, Glendy had not the technical legal title to the 
property. He had purchased it at a judicial sale. The sale 
to him had been confirmed by decree of the Court ordering 
the sale. His purchase money was fully paid. He was in 
possession of the property. His claim to ask the Court for 
aconveyance was absolute, and on such claim the Court 
was bound to direct the conveyance. By virtue of the pro- 
visions of Sec. 5, Chap. 71, and Sec. 7, Chap. 71 of the Code 
of West Virginia, Glendy was enabled to transfer by deed 
‘‘all his interest in or claim to this property to a grantee, 
and whilst the deed to Sheffey & Bumgardner purports to 
pass a greater right or interest in the McClung farm, than 
Glendy then had, in that it purports to pass the legal title as 
well as the beneficial ownership of the property, still under 
Sec, 7 of Chap. 71 of the Code of West Virginia, the deed 
was operative to pass such right or interest as Glendy might 
lawfully convey or assure, and his deed therefore substituted 
Sheffey & Bumgardner to all his rights in, and claims to said 
property, and made them in trust for the creditors, the bene- 
ficial owners of the estate, and vested in them the right to 
claim of the Court under whose decrees the property had 
been sold to Glendy, a decree directing the conveyance to 
them, by the ministerial officer of the Court. 

Such were the rights of Sheffey & Bumgardner, in re- 
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spect to:the property in question, when. this suit:was institu-: 


ted.. As.against their rights Matthews the Trustee, in the 
unrecorded. deed, and the Bank of Lewisburg: as: creditor 
secured. by. the recorded deed, had nothing. Sheffey & Bum- 
gardner were entitled to. proceed to execute the trusts 
declared. in. their deed, and Matthews had no» right to 
interfere. with said Trustees in the execution of their trusts, 
had. no. right. to the property, and no lawful power. 
to.sell. the same, and the decree of the Court below perpet- 
uating the injunction directing sale and distribution of the 
proceeds of the sale under the provisions of the deed to Shef- 
fey & Bumgardner, and declaring in effect, that the deed to 
Sheffey & Bumgardner was prior:and paramount to the deed 
to Matthews, was clearly right, and clearly in. accordance 
with the just rights of the parties to the suit. 


ITT. 


Did the débt of Glendy to the Bank of Lewisburg have pri- 
ortty over the general debts secured in the deed to Sheffey & 
Bumgardner under and by reasons of the provisions of that 
deed ? 


_ Imother words, treating the deed to Matthews as an 
utternnullity,; is the debt te the Bank of Lewisburg so secur- 
ed lbyandiin-the deed to Sheffey & Bumgardner, as to give it 
a priority over the other debts secured in said deed ? 

If} the: Bank debt is secured at all in the deed to Sheffey 
& Bumgardner; it'‘can be so only by reason of the following 
cement in thedeed, to-wit: ‘‘And upon the: further: trust 

“ that-after discharging the amounts due from said Robert J. 

“* Glendy on judgments against him and on vendors and 
‘* others paramount: liens now binding said lands hereby 
‘ conveyed; the trust fand shall be distributed ratably among 
‘* the-creditors of said: Robert J. Glendy who may come for- 

‘* ward.and prove their debts,’’ &c: The-reasoning of tlie 
Judge:ofthe:Court below upon this point as expressed: in 
hisiopinion incorporated in: the last’ decree in- the cause, 
») seems so conclusive that we will simply 
refer to it and ask tlie Court to read’ it as: expressing our 
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Did the deed of Glendy' to Matthews acquire priority 
over the deed of Glendy to Sheffey & Bumgardner, or did 
the debt due tothe Bank of Lewisburg acquire priority 
over the general debts secured in the deed to Sheffey & Bum- 
gardner by, reason of the facts alleged in’ the supplemental 
and amended answer,. tendered to the Court by the: appel- 
lant, excepted to by the appellees, and rejected by the Court? 

The allegations contained in the rejected, amended and 
supplemental answer are in substance these: That at the 
date of the deed to Matthews, and at the date of the deed to 
Sheffey & Bumgardner, Glendy the grantorin both deeds 
had not a complete legal title; the legal title, and simply the 
mere technical legal title being outstanding, to await simply 
the execution of a deed, by a Commissioner appointed by 
the Court to execute and deliver such a deed. 


That a deed conveying the Stuart McClung property, 
was made by the Commissioner of the Court to Glendy on 
the 7th day of March, 1878, and recorded on the 27th day of 
March, 1878. | 

That after the said deed of the Commissioner of the 
Court to Glendy was recorded, and on tlt same day, the 
deed of Glendy to Matthews was proved and admitted to re- 
cord in the Clerks Office of the County Court of Greenbrier, 
and (the deed to Matthews with the certificates thereon as to 
itsrecord, is exhibited with said amended answer, and it 
may: be stated here that the exhibit of said deed shows that 
it was never in fact recorded,) and on the 26th day of March, 
1878, the Bank of Lewisburg recovered judgment against 
Glendy on the identical notes which evidence the debt at- 
tempted to be secured'in the deed to Matthews. 

It does not appear in said rejected answer by whom, or 
by what agency the deeds from the Commissioner of the 
Court to Glendy was ‘procured and recorded. 

The answer is entirely silent asto whether Glendy, act- 
ing by or for himself called upon the Commissioners of the 
Court and’ procured them to execute and deliver the. deed,. 
passing the naked ‘legal title to him, or whether the same was 
done by the Bank of Lewisburg or by Matthews the Trus- 
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tee. Itis not alleged in said rejected answer that these 

deeds were delivered to Glendy, and by him recorded, but 
simply that by these certain deeds, executed by the Com- 
' missioners, the lands aforesaid were conveyed to Glendy, 
and the deeds recorded. If, which may well consist with 
the truth of everything alleged in the rejected answer, 
these deeds were signed and sealed by the Commissioners and 
handed by them either to Matthews, Trustee, or to the Bank 
of Lewisburg, and passed thence into the hands of the re- 
cording officer, then the legal title did not pass by these 
deeds to Glendy, ‘‘for no person can be made a grantee 
against his will and without his agreement.’’ Kent’s Com- 
mentaries, Vol. IV, 454, and note 455. Preston on Ab- 
stracts 104. Thompson vs. Leach, Vent. 198, and the legal 
title is still outstanding in the Court which directed the sale 
of the land, and subject to the call of the party having the 
best right thereto, and if on the other hand, these deeds did 
pass the naked legal title to Glendy, it still remains in his 
heirs at law, and is subject to the call of the party having 
the best right to call for it, Itis at all eventsa naked legal 
title wholly unconnected with any shadow of right to sub- 
stantial ownership. 

It will be observed that the title of Glendy when he ex- 
ecuted the deed to Sheffey & Bumgardner, was precisely and 
in every respect, as it was when he executed the prior, but 
unrecorded deed to Matthews, if a mere equitable title in the 
one case, so it was in the other. 

_ By theJaw of West Virginia, as already shown, a gran- 
tor may as well convey an equitable title as a legal one. If 
a grantor convey an equitable title, in a deed of trust which 
is not recorded, the Statute of West Virginia declares that 
title, void as to subsequent purchasers, for valuable consid- 
eration without notice. Glendy validly conveyed the equi- 
table title to the Stuart McClung farm to Sheffey & Bum- 
gardner, who in the light of the law, were subsequent pur- 
chasers for valuable consideration, without notice, and did 
record their deed, whereby the conveyance became effectual 

to & Bumgardner the equitable title, and the 
became utterly void and passed to Mat- 


nee 


a 


How can the alleged change or transfer of the naked le- 
gal title, which change, as is conceded, brought that naked le- 
gal title no nearer to Matthews than it was before, beneficially 
effect Matthews as a grantee in a deed which, at the time of, 
and before the change in the location of the legal title, was 
an absolute nullity? Matthews was grantee in a deed which, 
had it been recorded, prior to the execution and recordation 
of a deed conveying the same property to a subsequent pur- 

-chaser for valuable consideration without notice, would have 

vested in him the equitable title tothe Stuart McClung farm. 
He did not so record his deed. There was a subsequent deed 
conveying the identical property to a purchaser for valuable 
consideration without notice, which deed was duly recorded. 
The Statute law of West Virginia declares the prior unrecor- 
ded deed void; and so permits Matthews to take nothing by 
the deed to him; and vests everything conveyed by the sub- 
sequent deed in Sheffey & Bumgardner. Afterwards the 
holder of the mere naked legal title convey; that naked legal 
title, and nothing else toa third party, to wit, to Glendy. 
By this subsequent conveyance nothing whatever, was even 
purported to be conveyed to Matthews, or to the Bank of 
Lewisburg. What can this last conveyance by the Com- 
missioner to Glendy, to which neither Matthews nor the 
Bank of Lewisburg were parties, in which neither are named, 
possibly pass to Matthews, or to the Bank of Lewisburg? 
How can a deed from the Court Commissioner to Glendy, 
operative only to pass a mere naked legal title from the one 
to the other, operate to give validity, effect or priority, to 
the deed of Glendy to Matthews, which, prior to said deed 
passing the legal title, was subject to the Statutory con- 
demnation of utter nullity? 


This case is not one to be determined, in accordance 
ofwith the well understood maxim of equity jurisprudence, 
‘‘gui prior est in tempore, potior est in jure.’’ Itis nota case 
a mere comparison of equities, either in respect of time or 
potency; nor is it a case in which a party first holding an 
equity, and then acquiring the legal title the claims against 
the mere holder of an equity without the legal title. 

The title conveyed by Glendy to Matthews was an 
equitable title. The title conveyed by Glendy to Sheffey & 
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Bumgardner was exactly the same equitable title to the same 
identical property. The mere legal title is outstanding as 
against both. The naked legal title, was transferred by the 
ministerial officer of the Court to Glendy, since the date of 
the deeds of Glendy to Matthews and Sheffey & Bumgard- 
ner, but the transfer leaves the legal title tu stand as regards 
Matthews, and as regards Sheffey & Bumgardner, exactly as 
it stood before. The recording Statutes of West Virginia 


avoid deeds of trust conveying equitable titles, as absolutely - 


as they avoid deeds of trust conveying legal titles, and the 
circumstances under which deeds of trust are so avoided are 
precisely the same in both instances. 


The deed of Matthews being rendered absolutely null 
and void as against Sheffey & Bumgardner by reason of fail- 
ure to record, and the deed to Sheffey & Bumgardner being 
operative to convey to them the equitable title, Sheffey & 
Bumgardner have the complete right, as incident to their 
equitable title, to cali for the legal title and compel its con- 
veyance to them. This matter was carefully considered in 
the ably decided case of Preston’s Administrator vs Nash 
75 Virginia 549, in which case it was decided, that where the 
legal title had been conveyed to a Trustee to secure the pay- 
ment of debts, and the deed was not recorded, and the gran- 
torsubsequently sold the property to a third person, as evi- 
denced simply by a contract in writing, who had fully paid 
the purchase money, but had not received a conveyance, and 
had mo notice of the deed of trust, the claim of this purchas- 
er, was entitled to priority over that of the creditor. That a 
party purchasing under a written contract who pays his pur- 
chase money in full, though he has not received a convey- 
ance, is entitled to the protection of the recording acts as a 
complete purchaser and is entitled to call for the legal title, 
and te the same effect is the case ot Lamar’s Ex’r vs. Hale 
& als, 79 Va. 147. 

-  ‘Dine:case of Briscoe vs. Ashby 24 Gratt. 454 is here referr- 
ed #0 as:sheaving ‘how equitable titles, and the maxim qx 
prier est in demwpore poticr est in jure, is affected by the record- 
ing acts of Virginia, which are the same, in substance, as 
these of West Virginia, and is a case where the prior unre- 
corded equitable claim is protected against the subsequent 
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equitable claim, because, the prior claim was such a one, as 
the recording acts do not require to be recorded. 


In this connection it is claimed by the appellants, that 
the execution of the deed of the Commissioners to Glendy, 
the recordation of that deed. and the subsequent recovery of 
the judgment of the Bank of Lewisburg vs. Glendy, operate, 
to give priority to the judgments, and for that reason the 
amended and supplemental answer should have been accept- 
ed and filed, and the priority of the Bank debt, asa judg- 
ment lien declared by the decree of the Court. We submit 
that the decision of the Court below on this point was cor- 
rect. It is well established that a judgment lien is a general 
and not a specific lien. It is also well established that the 
owner and holder of an equitable estate is absolutely pro- 
tected against a judgment recovered against the holder of 
the legal title. The holder of the mere legal title is the mere 
trustee for the party who is thé beneficial owner of the estate. 
‘‘ The judgment lien creditor can acquire no better right to 
‘‘ the estate than the debtor himself has wheh the judgment 
‘* is recovered.”’ 


These principles have been time an again announced by 
the Courts ot England, by this Court, and by the Court of 
Appeals of Virginia, as well prior to, as since the formation 
of the State of West Virginia. Withers vs. Carter, IV 
Gratt. 407; Brown vs. Pierce, 7 Wall. U. S. R. 205; Rogers 
vs. Bonner, 45 New York R. 379, Money vs. Dorsey, 7 
Smedes & Marsh 15; Morton vs. Robards 4 Dana R. 258; 
and see specially the case of Floyd, Trustee, Vs. Harding & 
als, 28 Gratt. 401. It would seem, therefore, that it is too 
clear to need argument, that the rights of Sheffey & Bum- 
gardner as Trustees, and the rights of the creditors secured 
by the deed to them, cannot be affected by the fact, that 
after the deed to Sheffey & Bumgardner was recorded, which 
deed passed a complete equitable title, and passed with that 
equitable title, the right to call in the legal title from whom- 
soever might hold it, the mere naked legal title was convey- 
ed to Glendy, and subsequent thereto, a judgment was re- 
covered against Glendy. But in addition, the effect ofa 


' judgment lien, in West Virginia is wholly statutory. Sec. 
*5, Chap. 139 Code of West Virginia, expressly provides, 
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that a lien of a judgment shall bind the estate which the 
judgment debtor is possessed of, or is entitled to; that is to 
say, that it binds the estate just as the debtor owns it or is 
entitled to it. 


Then as the facts stated in the amended and supplemen- 
tal answer, even if true, do not affect the questions to be de- 
cided in the cause, the Court below properly rejected the 
said answer, 

If the Court below was right in rejecting the amended 
and supplemental answer tendered inthe case, the Court was 
necessarily right on the merits, in rejecting the petition to 
rehear so much of the decree as refused to permit the defen- 
dants in the Court below, the appellants here, to file said 
amended answer. But for reasons independent of the 
merits, the Court had zo right or power to grant the petition 
to rehear and review the case. 

The decision of the Court refusing leave to file the 
amended and supplemental answer, was part of a final de- 
cree; of a decree perpeiuating an injunction, directing the 
sale of trust property, and distributing the proceeds of sale, 
disposing of the merits of the controversy, leaving, as w/te- 
rior proceedings in the cause, such only as were mere modes 
of executing the original decree like the award of an execu- 
tion at law. An appeal lay thereon to this Court. 

Whitney vs. Banks United States, 73 Peters, 6. 

Brenson vs. Railroad Company, 2 Black, 524 

Ray vs. Law, 3 Cranch, 179. 


The petition to rehear was not filed or asked to be filed 
until the term subsequent to the term during which the final 
decree was rendered. It was then too late to ask a rehearing. 


The 88 Rule of this Court for the Government of the 
Circuits Courts expressly declares that ‘‘No rehearing shall 
“ be granted after the term at which the final decree of the 

“* Court shall have been entered and recorded, if an appeal 
‘ lies to the Supreme Court.’’ See also Sibbold vs. U. S. 
12 Peters, 488; McMeeken vs. Pierce, 18 Howard, 507, 
Cameron vs. McRoberts 3 Wheaton, 591; Rolmer vs. Lemon 
91 U. S. 149. 
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At the time when the preceeding portion of this Brief 
was written, the counsel for the appellant had only filed a 
paper, styled ‘‘Assignment of Errors,’’ and had not filed a 
Brief, complying with the rule of the Court in that regard. 


The appellant has since filed a Brief, and appellee’s counsel — 


will add here such additional remarks, as may appear neces- 
sary by way of answer to said brief. 


The first point discussed in the appellant’s Brief, is: 
‘*Was the decree of May 4th, 1878, fiual ?"’ 


It is true that prior to the date of that decree, the prop- 
erty in question was directed to be sold by a consent decree. 
The intent and effect of that consent decree, was simply that 
the real estate which was the subject of the controversy 
should be sold, and that the proceeds of the sale should, 
thereafter for all the purposes of the suit, represent and stand 
in lieu of the real estate, and on the merits of the cause, as 
it stood when the decree of May 4th, 1878, was rendered, 
the simple matter to be determined by the Court was, 
whether Alex. F. Matthews as trustee for the beneficiary 
named in the deed to him, or Hugh W. Sheffey and James 

* Bumgardner, Jr., as Trustees for the beneficiaries, entitled 
under the deed to them, was entitled to the property in ques- 
tion, or in other words, did the deed of Glendy to Sheffey & 
Buingardner pass and transfer the Stuart McClung farm to 
Sheffey & Bumgardner as Trustees, or did the prior unrecor- 
ded deed to Matthews pass the Stuart McClung farm to Mat- 
thews as trustee. 

Matthews claimed the subject of litigation as trustee, for 
the benefit of his cestui gue trust. Sheffey & Bumgardner 
claimed the same subject, as trustees, for the benefit of their 
cestuis que trust. 

The decree of May 4th, 1878, decides the cause upon its 
merits, declares that the property in question belongs to 
Sheffey & Bumgardner as Trutees; to be disposed of in ac- 
cordance with the provisions of the deed of Glendy to them, 
‘* and all of the ulterior proceedings were but modes of exe- 
cuting the original decree,’’ were simply to ascertain how 
the property which was decided to belong to Sheffey & Bum- 
gardner as Trustees, should be distributed by said trustees to 

and among their ces/uis gue trust? ‘This is not a case where 
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money is directed to be brought into Court, to be kept with- 

in the control of the Court until the rights of the parties con- 
cerned can be adjudicated by a final decree, but is a case 
‘where the rights of the parties litigant to the subject matter 
of the controversy, viz.: Sheffey & Bumgardner Turstees, of 
the one part and A. F. Matthews trustee of the other part, was 
absolutely determined by a decree. The decree in question 
is clearly a final decree under the rule stated in the case of 
Bostwick vs. Brinkerhoff, 106, U.S., quoted in the Brief 
of the Appellants. 


Is the trust deed to Sheffey & Daciiiidiien void on its 
face? Itis claimed in the appellant’s brief, that said deed 
is void for two reasons: Ist. Because the deed neither men- 
tions any creditor nor any specific debt; and 2nd. Because 
the deed postpons the sale of the trust property for six 
months. 

In regard to the first point it will suffice to say, that the 
deed, held by the Supreme Court of West Virginia to be valid 
in the case hereinbefore quoted in this Brief, is in this regard 
precisely similar to the deed in question. 


In regard to the second point, the Trust deed in ques- 
tion provides as follows: ‘‘Upon Trust, and with the hope 
‘‘ that business prosperity may be restored during the com- 
‘“‘ ing year, and the property may sell for enough to pay all 
‘* of said Glendy’s just debts; that such time during the 

“‘ Summer of 1877, assaid Hugh W. Sheffey and James 

_ “ Bumgardner, Jr., Trustees, shall deem most conducive to 
“* the interests of said creditors, they shall make sale of said 
** real estate and personal property on credits as follows, to- 
‘“‘ wit: ’’ &c. . The deed in effect provides that the Trustees 
were to make sale as soon, as, in view of the. general condi- 
tion of the country, and the location of the property, a sale 
could be effected without ruinous sacrifice of the property. 
Tie provision for such delay in making sale does not effect 
ity of a deed of Trust in W. Va.—upon this point 
case of Lewis & als vs. Caperton’s Exer. & als, 8 Grat. 
ae dean, and the authority of this case is as bind- 
nek West Virginia, as in Virginia. 


_ Ave the plaintiffs, Sheffey & pepo, Trustees, as 
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grantees in the deed from Glendy to them, purchasers for valu- 
able consideration ? 

It is conceded in the appellants Brief, that the deed of 
Glendy to Matthews if operative, could pass only on equita- 
ble title. It isapparent from the Record, that the deed of 
Glendy to Sheffey & Bumgardner, if operative, passes, the 
equitable title to the identical property specified in the deed 
of Glendy to Matthews. 

The recording Statute of West Virginia declares that 
every deed of Trust shall be void or against creditors, and 
subsequent purchasers for valuable consideration, without 
notice until and except from the time it is duly admitted to 
record. This recording Statute avoids an unrecorded deed 
of trust, conveying an equitable estate, in favor of a subse- 
quent purchaser fur valuable consideration, withoyt notice 
as completely, as it avoids an unrecorded deed of trust con- 
veying a legal estate, in favor of such a subsequent pur- 
chaser. | 

The appellants’ brief concedes that by and under the 
law of West Virginia a grantee in a deed of trust to secure 
creditois, is a purchaser for valuable consideration. Such 
was the law of Virginia, as uniformly declared by its highest 
Courts, at the time of the separation of West Virginia, 
from Virginia, and such is the law of West Virginia, as 
declared by its highest Courts, since its formation as a sepa- 
rate state; but the appellant’s counsel in his Brief, asks the 
Court not to observe the law of West Virginia in this matter, 
but to rule in accordance with decisions in other states, and 
in accordance with decisions of this Court in other cases. 
As stated above in this Brief, this Court has in express terms 
declared, that ‘‘A Trustee named in a deed of trust is like a 
mortgage, a purcltaser for value,’’ (95, U. S. 16,) and we . 
humbly submit, that this Court is passing upon rights to 
real estate situated in West Virginia, will follow the uni- 
form decisions of the highest Court of that State, irrespec- 
tive of the decisions of other States. 


JAMES BUMGARDNER, JR., 
A. B. BBOWNE, 
A. 5G, :Ltor+~ for Appellees. 
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JOHN M. ROSS VS. JAMES MCINTYRE, SUPERINTENDENT, 4c. 1 


1 Petition for Writ. 


In the Circuit Court of the United States for the Northern District 
of New York. 


To the Honorable William J. Wallace, judge of the above-entitled 
court: 


The petition of John M. Ross respectfully shows— 

That he is deprived of his liberty and unlawfully confined by 
James McIntyre, superintendent of the Albany penitentiary, in the 
city of Albany, in the State of New York, under or by order of the 
authority of the United States, to wit, by virtue of a duly certified 
copy of a warrant of pardon and commutation of sentence issued by 
Rutherford B. Hayes, President of the United States, on the sixth 
day of August, A. D. 1880, and an acceptance of such commutation 
of sentence executed by your petitioner on the 28th day of Febru- 
ary, 1881, said copy being certified by Thomas B. Van Buren, con- 
sul general of the United States at Kanagawa, Japan (duly certified 
copies of which warrant and acceptance are hereunto annexed). 

Said warrant was issued under the following circumstances, to 
wit: Your petitioner, on the ninth day of May, 1880, being a Brit- 
ish subject and one of the crew of the American vessel “ Bullion,” 
the ship at that time being in the harbor of Kanagawa, Japan, was 

arrested on the charge of murdering one Robert Kelly on 

2 the said vessel “ Bullion” at the time and place aforesaid. 
That afterwards, to wit, on the 20th day of May, 1880, your 
petitioner was tried in the United States consular-general court at 
said Kanagawa, Japan, before Thomas B. Van Buren, at tnat time 
consul general of the United States at said Kanagawa, Japan, upon 
the aforesaid charge of murder, and was adjudged guilty thereof 
and, in pursuance of said judgment and conviction, sentenced by 
said Thomas B. Van Buren to suffer the penalty of death at such 
time and place and in such manner as was directed by John A. 
Bingham, then envoy extraordinary and minister plenipotentiary 
of the United States of America in Japan, such prusecution being 
instituted and your petitioner being held to answer for said crime 
and tried and convicted thereof solely by, upon, and under a com- 
laint filed in the United States consular-general court at Kanagawa, 
ee on the tenth day of May, 1880, by one J. P. Reed, master of 
said ship “ Bullion,” and said trial beiug before Thomas B. Van 
Buren, then consul general, and four associates selected by lot, sit- 
ting without a jury and without any indictment or presentment of 

a grand jury. 

That afterward John A. Bingham, envoy extraordinary and min- 
ister plenipotentiary of the United States of America as aforesaid, 
suspended the execution of said sentence and submitted the pro- 

ceedings of said trial to the President of the United States of 
3 America, who then and there granted a conditional pardon 
and commutation of sentence to your petitioner, whereby the 
sentence of death was commuted, and it was ordered that your peti- 
1—1683 
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tioner should be imprisoned for the term of his natural life in the Peay 
Albany penitentiary, in the State of New York. f 

And your petitioner further shows that in pursuance of said de- 
cree and commutation he has ever since the same were published i 


and declared been forcibly detained and imprisoned against his will, yy 
and that such confinement, restraint, and imprisonment still con- if 
tinues, in the penitentiary at Albany, New York, and also in pursu- 
ance of said decree and commutation your petitioner is held by said 
James McIntyre, superintendent of the Albany penitentiary. 
Further, your petitioner shows that the crime alleged to have been 
committed by your petitioner, and for which he is now confined, was 
not committed nor did the case arise in the land or naval forces of 
the United States, or in the militia, nor was said holding, trial, and 
conviction of your petitioner in pursuance or by virtue of any in- 
dictment or presentment of a grand jury, nor was such. indictment 


found or presentment made in his case. 
And your petitioner complains of his imprisonment and deten- 
tion under the proceedings had in his case and claims that the United vy 
States consular-general court at Kanagawa, Japan, had no e 


4 jurisdiction, right, or authority legally to hold, try, and sen- 
4 tence him in the manner and form above stated, as the crime 
_- for which your petitioner was held was an infamous crime, and such 
% proceedings having been by complaint before the United States con- 
sul general at Kanagawa, Japan, and not by indictment or present- 
ment by a grand jury,as required and guaranteed by article fifth of 
the amendments to the Constitution of the United States. 
Wherefore your petitioner claims that the whole of the said pro- 
ceedings and his imprisonment under said proceedings have been 
illegal, null, and void and his further imprisonment contrary to and 
in violation of the law of the land, and in order to be released from 
said unlawful restraint and imprisonment your petitioner prays that 
a writ of habeas corpus may be directed to the said James McIntyre, 
superintendent of the said Albany penitentiary, and issue in behalf 
of your petitioner, so that the body of the petitioner may be pro- 
. duced before this honorable court or such other court or judge as the 
writ may be made returnable before, to do, submit to, and receive 


what the law may require. 
JOHN M. ROSS. 


Witness : 
AUGUSTUS BOWERS. 


Unirep States or AMERICA, 
Northern District of New York, { *° 


_ John M. Ross, being duly sworn, deposes and says that he is the 
petitioner in the above petition described and who signed the 
5 same; that he has read the said petition and knows the con- 
tents thereof, and that the same is true, to the best of his 


knowledge and belief. 
nee JOHN M. ROSS. 


* 


JAMES MCINTYRE, SUPERINTENDENT, &C. 


Sworn to before me this 15 day of January March, 1890. 
[x. s.] AUG’T BOWERS, 
Notary Public, Albany, N. Y. 


Rutherford B. Hayes, President of the United States of America, to 
all to whom these presents shall come, Greeting: 


Whereas John M. Ross, an American seaman on board of the 
American ship “ Bullion,” was, on the 20th day of May, 1880, con- 
victed of the crime of murder, committed on board of said ship 
“ Bullion,” then in the harbor of Yokahama, Japan, before Thomas 
B. Van Buren, Esquire, consul general of the United States at 
Kanagawa, Japan, holding court at that place, and was by said con- 
sul general,on such conviction aforesaid, in pursuance and by au- 
thority of the statutes of the United States to that end made and 


_provided, sentenced to be hanged at sucl time and place as the 


United States minister in Japan may direct, according to law; 

And whereas Mr. Bingham, the United States minister aforesaid, 
on the 22nd day of May following, approved the proceedings, ver- 
dict, and sentence; 

And whereas the said minister has postponed the execution 

6 of the sentence, believing the ends of justice demand it, and has 

submitted the record of the case to the Department of State 

for the President’s consideration, for commutation of sentence or 
pardon if deemed advisable; 

And whereas the President, upon a careful consideration of the 
facts and circumstances of the case as these are presented in the 
record of the proceedings and by a report from the Secretary of State, 
has arrived at the conclusion that the ends of justice will be fulfilled 
bv the infliction of a less severe punishment than that of death: 

Now, therefore, be it known that I, Rutherford B. Hayes, Presi- 
dent of the United States of America, in consideration of the prem- 
ises, divers other good and sufficient reasons also me thereunto moving, 
do hereby pardon the said John M. Ross on condition that the said 
Jolin M. Ross be imprisoned at hard labor, for the term of bis nat- 
ural life, in the Albany penitentiary, in the State of New York. 

This order will be carried into effect under the direction of the 
Secretary of State. 

In testimony whereof I have hereunto signed my name and caused 
the seal of the United States to be affixed. 

Done at the city of Washington this sixth day of August, A. D. 
1880, and of — Independence of the United States the one hundred 


and fifth. 
(Signed) R. B. HAYES. 


By the President : 
(Signed) WM. M. EVARTS, 
Secretary of State. 


7 I, John M. Ross, the person named in the warrant of con- 
ditional pardon granted to me by the President of the United 
States of America, dated 6th day of August, 1880, and of which the 
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foregoing is a true and correct copy, do hereby acknowledge the de- 
livery of said original warrant of conditional pardon to me, and do 
hereby voluntarily and without qualification accept such conditional 

ardon, with the condition thereof as therein stated, to wii, that “ I, 
Rutherford B. Hayes, President of the United States of America, 
&e., &c., do hereby pardon the said John M. Ross on the condition 
that the said John M. Ross be imprisoned at hard labor for the term 
of bis natural life in the Albany penitentiary, in the State of New 


York.” 
JOHN M. ROSS. 
Kanagawa, Yokohama, Janan, February 28th, 1881. 


Witness: 
THOS. B. VAN BUREN, 
U. S. Consul General. 


U.S. ConsuLATE GENERAL, KANAGAWA, JAPAN. 


I hereby certify that the foregoing paper is a full, true, and cor- 
rect copy of the original warrant of conditional pardon granted by 
the President of the United States to John M. Ross, a prisoner now 
in my custody, he having been convicted heretofore in the court of 
this consulate general of murder; and I further certify that 
8 the endorsement on the said original pardon and on this 
copy were signed by said Ross, the person named therein, on 
the respective dates named therein, in my presence, after he had 
carefully read the contents of both of said papers and both said en- 
dorsements. 
Witness my hand and official seal this 28th February, A. D. 1881. 
(Signed) THOS. B. VAN BUREN, 
U. 8. Consul General. 


U. 8. ConsuLaTe GENERAL, KANAGAWA, JAPAN. 


I hereby certify that the foregoing is a true copy of the original 
warrant of conditional pardon granted by the President of the 
United States to John M. Ross, a prisoner in the jail attached to the 
consulate general, duly convicted in this consular-general court of 
murder and sentenced to death, and that the endorsement thereon 
signed by said Ross is a true copy of the endorsement on said origi- 
nal warrant also signed by him, and that the endorsement thereon 
—signed by me on the copy of the original warrant delivered by me 
to said Ross. 

‘Witness my hand and official seal this 28th February, A. D. 1881. 

THOS. B. VAN BUREN, [seat.] 
U. 8. Consul General. 


_ ___ I hereby certify that this isa true copy of the commitment of 
_ John M. Ross, now imprisoned in the Albany penitentiary, and the 
only papers by which he is held in this prison. 

eee AUG’T BOWERS, Clerk. 

_. Albany, Jan. 22, ’90. 


JAMES MCINTYRE, SUPERINTENDENT, &€. 5 


9 Unirep Srates or AMERICA, oe 
Northern District of New York, 


Augustus Bowers, being duly sworn, deposes and says that he is 
the clerk of the Albany penitentiary ; that the above and foregoing 
is a full, true, and complete transcript and copy of the warrant of 
coimitinent on file and of the record in the clerk’s office of said 
penitentiary relating to the United States prisoner John M. Ross, 
and by virtue of which said Ross is imprisoned in said penitentiary. 


AUGUSTUS BOWERS. 


Sworn to before me this 17th day of March, 1890. 
HOWARD PADDOCK, 
[L. s.] Notary Public, Albany, N. Y. 


(Indorsed:) Crim. 365. Jn re John M. Ross. Petition for writ 
of habeas corpus. Allowed. Returnable M’ch 25, 1890. A.C. C. 
Filed M’ch 19, 1890. W. J. Doolittle, clerk. 


10 Writ. 


The President of the United States of America to James McIntyre, 
the superintendent of the penitentiary of the State of New York 
at Albany, Greeting: 


You are hereby commanded that you have the body of John M. 
Ross, by you imprisoned and detained, as-it is said, together with 
the cause of such imprisonment and detention, by whatsoever name 
the said John M. Ross shall be called or charged, before the honor- 
able circuit court of the United States for the northern district of 
New York, at the court-room of said circuit court, in the United 
States court-house, in the city of Utica, on the 25th day of March, 
A. D. 1890, at the hour of 10 o’clock a. m. of that day, to do and 
receive what shall then and there be considered concerning the said 
John M. Ross. 

And have you then and there this writ: 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
fu. 8] Supreme Court of the United States of America, at Utica, 

‘ “4 in the northern district of New York, this 19th day of 
Mareh, A. D. 1890. 


GEO. W. KIRCHWEY, 
Attorney for Petitioner, Albany, N. Y. 


W. S. DOOLITTLE, Clerk. 


1] Stipulation. 


United States Circuit Court for the Northern District of New York. 
Ex Parte Ross. 


It is stipulated and agreed that the production of the body of 
John M. Ross under the writ of habeas corpus granted and issued 
this 19th day of March, 1890, by and out of this circuit court upon 
the return day of the writ is waived, and that the cause of deten- 
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tion shall be considered upon the petition, the papers therein re- 
ferred to, and the return of James McIntyre, the superintendent of 
the penitentiary of the State of New York at Albany, with full 
legal effect as if the body of said John M. Ross were before the 


court. 
GEO. W. KIRCHWEY, 
Attorney for Petitioner. 


12 Certificate. 


I certify that on the 2ist day of March, 1890, at the city of 
Albany, county of Albany, State of New York, in my district, | 
personally served the within writ of habeas corpus and stipulation 
on the within-named James McIntyre, superintendent of the Albany 
county penitentiary, by showing to him the same with the seal of 
the court thereon, and by leaving with him a copy thereof. 

A. E. BAXTER, U. S. Marshal, 
By LUCIEN TUFFS, Deputy. 


(Indorsed :) Crim. No.365. United States circuit court, northern 
district of New York. In the matter of John M. Ross. Writ of 
habeas corpus and stipulation. Filed March 24,1890. W. 8. Doo- 
little, clerk. 


ys, 
eI 
ee | 
8 
ae 
a 12 
Pe 
we 
ee 
Be 
ry 
&i 
ee 
= 
¢ 
go 
i a 
< 
ey. 
be 
Pie 
2 
-*) 
a Ce a 
* 
ce 
« 
be 
ea 
ae 
a 
t 
¥ 
a 
a7 
eg 
Fy 
ee 


13 , Return to Writ. 
“Copy.” (Seal.) 


Rutherford B. Hayes, President of the United States of America, to 
all to whom these presents shall come, Greeting: 

Whereas John M. Ross, an American seaman on board of the 
American ship “ Bullion,” was, on the 20th day of May, 1880, con- 
victed of the crime of murder, committed on board the said ship 
“ Builion,” then in the harbor of Yokohama, Japan, before Thomas 
B. Van Buren, Esquire, consul general of the United States at Kana- 
gowa, Japan, holding court at that place, and was by said consul 
general on such conviction aforesaid, in pursuance and by authority 
of the statutes of the United States to that end made and provided 
sentenced to be hanged, “ at such time and placeas the United States 
minister in Japan may direct, according to law; ” 

And whereas Mr. Bingham, the United States minister aforesaid, 
on the 22nd of May following, approved the proceedings, verdict 
and sentence; 

And whereas the said minister has postponed the execution of 
sentence, believing the ends of justice demands it, and has submitted 

the record of the case to the Department of Siate for the 
14. _—s— pPrresident’s consideration and for commutation of sentence or 
pardon, if deemed advisable ; 

And whereas the President, upon a careful consideration of the 
facts and circumstances of the case as there were presented in the 
record of the proceedings and by a report from the Secretary of 
State, bas arrived at the conclusion that the ends of justice will be I 
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amr by the inflection of a less severe punishment than that of 
eath 

Now, therefore, be it known that I, Rutherford B. Hayes, Presi- 
dent of tlre United States of America, in consideration of ‘the prem- 
ises, divers other good and sufficient reasons also one thereunto 
moving, do hereby pardon the said Johu M. Ross on condition that 
the said John M. Ross be imprisoned at hard labor for the term of . 
“sg natural life in the Albany penitentiary, in the State of New 

ork. | 

This order will be carried into effect under the direction of the 
Secretary of State. 

In testimony whereof I have hereunto signed my name and cause- 
the seal of the United States to be affixed. 

Done at the city of Washington this sixth day of August, 
[seat.] A. D. 1880, and of the Independence of the United States 
the one hundred and fifth. 
(Signed) R. B. HAYES. 


By the President: 
(Signed) WM. M. EVARTS, 
Secretary of State. 


15 I, John M. Ross, the person named in the warrant of con- 

ditional pardon granted to me by the President of the United 
States of America, dated the 6th day of August, 1880, and of which 
the foregoing is a correct copy, do hereby acknowledge the delivery 
of said original warrant of conditional pardon to me, and do hereby 
voluntarily and without qualification accept said conditional pardon 
with the condition thereof as therein stated, to wit, that “I, Ruther- 
ford B. Hayes, President of the United States of America, &c., &c., 
do hereby pardon the said Jobn M. Ross on the condition that the said 
John M. Ross be imprisoned at liard labor for the term of his nat- 


ural life in the Albany penitentiary, in the State of New York.” 
JOHN M. ROSS. 


Kanagawa, Yokohama, Japan, February 28th, 1891. 


Witness: 
THOS. B. VAN BUREN, 
U. 8S. Consul General. 


16 U. S. ConsuLATE GENERAL, KANAGAWA, JAPAN. 


I hereby certify that the foregoing paper is a full, true, and 
correct copy of the original warrant of aonahaal pardon granted 
by the President of the United States to John M. Ross, a prisoner 
now in my custody, he having been convicted heretofore in the 
court of this consulate general of murder; and I further certify 
that the endorsement- on the said original pardon and on this copy 
were signed by the said Ross, the person named therein, on the 
respective dates named therein, in my presence, after be had care- 
fully read the contents of both said papers and both of said en- 
dorsements. 
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Witness my hand and official seal this 28th February, 
[SEAL.] 1907 

(Signed) THOS. B. VAN BUREN, 
U. 8. Consul General. 


17 U. S. ConsuLaATE GENERAL, KANAGAWA, JAPAN. 


I hereby certify that the foregoing is a true copy of the origi- 
nal warrant of conditional pardon granted by the President of the 
United States to John M. Ross, a prisoner in the jail attached to 
the consulate general, duly convicted in this consular-general court 
of murder and sentenced to death, and that the endorsement thereon 
signed by said Ross is a true copy of the endorsement on said origi- 
nal warrant also signed by him, and that the endorsement thereon 
signed by me is a true copy of the endorsement signed hy me or 
the copy of the original warrant delivered by me to said Ross. 

Witness my hand and official seal this 28th February, 
[seat] 4 Dp. 1881. : 
THOS. B. VAN BUREN, 
U. S. Consul General. 


(Indorsed:) John M. Ross. Murder. Life. Delivered by H. 
Latham, Esq., special U. S. marshal, April 13, 1881. 


18 | ALBANY County PENITENTIARY, 
SUPERINTENDENT'S OFFICE, 
ALBANY, N. Y., March 24, ’90. 


James McIntyre, sup’t. 


To the Hon. Melville W. Fuller, Ciief Justice of Supreme Court of - 
the United States. 

Sir: I, James McIntyre, superintendent of Albany penitentiary, 
at Albany, N. Y., ereby certify that the accompanying document 
is a true copy of the warrants by and under which I hold and detain 
the body of one John M. Ross, a United States convict, in this peni- 
tentiary, and the whole thereof. 

Respectfully yours, JAMES McINTYRE, 
Superintendent, 
Per BOWERS. 


(Indorsed :) Crim. 365. Inre Ross. Return to writ of habeas corpus. 
Filed Mar. 27, 1890. W.S. Doolittle, clerk. 


19 Minutes of Hearing. 


At a stated term of the circuit court of the United States of 
America for the northern district of New York, in the second cir- 
cuit, held at the U.S. court-house, in the city of Syracuse, on the 


, 4 a 26 day of November, A. D. 1891. 


Present: The Honorable William J. Wallace, judge. 


JAMES MCINTYRE, SUPERINTENDENT, 4. 


In Re Petition of Joun Ross on Habeas Corpus. 


Mr. G. W. Kirchwey is heard for petitioner; Mr. John E. Smith, 
ass’t U.S. att’y, is heard on behalf of U. 8. 

Court takes papers. 

Decision reserved. 


20 Order. 


Ata stated term of the circuit court of the United States of 
America for the northern district of New York, in the second cir- 
cuit, held at the U.S. court-house, in the city of Albany, on the 21st 
day of January, A. D. 1891. | 

Present: The Honorable William J. Wallace, judge. 


In the Matter of Jonn M. Ross upon a Writ of Habeas Corpus. 


A writ of habeus corpus having, on the 19th day of March, A. D. 
1890, been issued out of the circuit court of the United States for 
the northern district of New York, directed to James Melntyre, su- 
perintendent of the penitentiary at Albany, N. Y., commanding bim 
tohave the body of said John M. Ross, by him imprisoned and de- 

tained, together with the cause of such imprisonment and 
21 detention, before the said circuit court, at the court-room of 

said circuit court, in the United States court-house in the city 
of Utica, on the 25th day of March, A. D. 1890, at 10 o’clock a. m. 
of that day, and the said John M. Ross having, by his counsel, stip- 
ulated that the production of the body of said Ross under said writ 
of habeas corpus is waived, and that the cause of detention of said 
Ross shall be considered upon the petition, the papers therein re- 
ferred to, and the return of said James McIntyre, with full legal 
effect as if the body of said Jolin M. Ross were before the court; 
and the said James McIntyre, as such superintendent, having made 
his return to said writ, by which it appears that said John M. Ross, 
an American seaman on board of the American ship “ Bullien,” 
was on the 20th day of May, 1880, convicted of the crime of mur- 
der, committed on board the said ship “ Bullion,” then in the 
harbor of Yokohoma, Japan, before Thomas B. Van Buren, Es- 
quire, consul general of the United States at Kanogowa, Japan, 
holding court at that place, and was by said consul general, on 
such conviction, in pursuance and by authority-of the statutes of 
the United States to that end made and provided, sentenced to 
be hanged at such time and place as the United States minister 
in Japan may direct according to law, which proceedings, verdict, 
and sentence was on the 22nd day of May, 1888, approved by 

said minister, and by which return it also appears that on 
22 the 6th day of August, A. D. 1890, the President of the 

United States, by an instrument in writing duly executed, 
pardoned the said John M. Ross of the said offence on condition 
that the said John M. Ross be imprisoned at hard labor for the term 
of his natural life in the Albany penitentiary, in the State of New 
York, and which pardon, with the condition aforesaid, was by the 
said John M. Ross accepted in writing, and by which return it 
2—1683 . 
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appears that said John M. Ross is now imprisoned in the said pen- 
itentiary and being deprived of his liberty pursuant to said con- 
viction, sentence, and accepted conditioned pardon, and upon the 
return of said writ of habeas corpus the said John M. Ross, by his 
said counsel, having moved that he, the said Jolin M. Ross, be dis- 
charged from his said imprisonment, claiming that the aforesaid 
trial, conviction, sentence, and conditioned pardon were illegal and 
that his said imprisonment is unlawful and illegal, and after hear- 
ing George W. Kirchwey, of counsel for said John M. Ross, asking 
that he be discharged from said imprisonment for the reasons afore- 
said, and after hearing John E. Smith, assistant United States 
attorney, in opposition— 
It is ordered that the said motion for the discharge of the said Jolin 
M. Ross from his aforesaid imprisonment be, and the same 
23 hereby is, denied, and the said John M. Ross is hereby re- 
manded to the said penitentiary and to the custody of said 
James McIntyre, the superintendent thereof, and the said writ of 


habeas corpus is hereby dismissed. 
WM. J. WALLACE. 


(Indorsed:) In United States circuit court, northern district of 
New York. In the matter of the writ of habeas corpus in re John 
M. Ross. Order. Filed Jan. 21,1891. W. S. Doolittle, clerk. 


24 Copy of Files in Department of State. 
No. 2871. 


Unitep States OF AMERICA: 
7 DEPARTMENT OF STATE. 
To all to whom these presents shall come, Greeting: 


I certify that the documents hereto annexed are true copies from 
the files of this Department. 

In testimony whereof I, Thomas F. Bayard, Secretary of State of 
the United States, have hereunto subscribed my name and caused the 
seal of the Department of State to be affixed. 

| Dove at the city of Washington this 11th day of July, 
{seat.] A. D. 1887, and of the Independence of the United States 
of America the one hundred and twelfth. 
T. F. BAYARD. 


No. 439. 
Unitep States ConsuLATE GENERAL, 
KANAGAWA, JAPAN, May 22d, 1880. 


25 Honorable John Hay, Assistant Secretary of State, Wash- 
: ington, D. C. 


7 Sir: On the early morning of the 9th of May instant, on board of 
@ American ship “ Bullion,” lying in the harbor of Yokohama, a 
man of said ship, named John Martin Ross, killed the 2nd mate, 


JAMES MCINTYRE, SUPERINTENDENT, &C. 
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n- Robert Kelley, with a large sheath knife, which he was not in the 
n- habit of carrying, but kept sharpened in his berth. 
1e The accused was arrested and a sworn complaint, charging him 
is (with murder), was filed by the master of the ship. He was duly 
S- tried in my court before myself and four associates, convicted of 
id murder, and sentenced to suffer death at such time and place as the 
d ee States minister in Japan should direct, in accordance with 
r- aw. 

g A certified copy of the record and evidence has been furnished 
e- Mr. Bingham for his approval, and he will doubtless communicate 
2S with the Department upon the subject. I send herewith a printed 


copy of the record and evidence, which, in all essential particulars, is © 
n correct. 


e It will be seen that the counsel for the prisoner presented three 
2 important questions: 

d 26 First. A plea to the jurisdiction of the court, based on an 
of affidavit of the prisoner that he was a British subject. 


I overruled this plea after procuring Mr. Bingham’s opinion upon 
the subject. My decision will be found in the record I forward. 
From the authorities quoted by me it would appear that the United 

f States and England have always claimed jurisdiction over men serv- 
a ing on board their merchant vessels. 

Of course it is admitted that the vessel on which an offence is 
committed being at the time in the port of another nationality, the 
courts of the latter would have jurisdiction, concurrent or other- 
wise. 

In this instance the vessel was in Japanese waters. Japan has by 
treatv waived her jurisdiction. Query: Doves not the jurisdiction 
rest exclusively in the United States, and is not the court established 
here by United States laws competent to try the offender? 

Iam not without doubts, and I think this important question 


should be put at rest by authoritative decision of the Government 
or by a convention between the United States and Great Britain. 

: The second question raised by prisoner’s counsel was that the 

' prisoner could not be called upon to answer to the charge of mur- 

der, except upon indictment or presentment of a grand jury, 

27 under article five (5) of the amendments to the Constitution 


of the United States ; and, third, that the prisoner was entitled 
to a trial by jury, under subdivision three (3) of section two (2) of 
article (3) of the Constitution. 

It will be perceived that I decline to pass upon tliese propositions 
upon the ground that my court, being the creature of a statute, must 
act strictly in conformity with its provisions, and that all precedents 
under said statute in the United States consular courts in China and 
Japan had, as far as possible, established the mode of procedure in 
criminal cases. 

I desire to say, also, that, previous to proceeding to try the case in 
question, I consulted the United States minister, and his opinion 
expressed to me was that the mode prescribed by the statute for 
such trials was not in conflict with the Constitution, and he has also 
written me that the trial of the prisoner in this case, before 
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myself and four associates, would, in his opinion, be regular and his 
conviction and sentence legal. 

As for myself, I confess that I cannot comprehend the ingenuity 
by which these far-reaching provisions of the Constitution can be 
thus legally evaded. The counsel for the prisoner contended, not 

that the statute was in violation of the Constitution, but that 
28 the practice was in violation of the statute. He insisted that 

the framers of the law never contemplated an abandonment 
of jury trials, and that the associates provided by the statute were — 
only intended to act as associate judges and not in any respect as 
urors. 
Surely these questions are too serious and important longer to 
remain unsettled, and I earnestly urge upon the department the 
necessity of having them passed upon by competent authority, so 
that our consular courts in Japan may be properly advised. 

Murder among American seamen in these waters has become 
almost an epidemic, and there exists among the foreign community 
in Japan an uneasy feeling, in view of the uncertainties of the law 
in the particulars alluded to and of the fact that no such murder 
has as yet been adequately punished. An almost universal regret 
is expressed that the man Ross was not tried in the British court, 
where it is confidently predicted he would have been not only con- 
demned to death, but the penalty would have surely been inflicted. 

I have the honor to be, sir, your obedient servant, 


THOMAS V. VAN BUREN, 


Consul General. 


29 Unitep States ConsuLAR-GENERAL Court, 
| SEAL. | KANAGAWA (YOKOHAMA), JAPAN. 


John P. Reed, master ship “Bullion,” on oath complains that 
John Martin Ross, supposed to be a citizen of the United States and 
within the gery of this court, at Kanagawa, Japan, on the 
9th day of May, 1880, unlawfully, with force and arms, on board 
the American ship “ Bullion,” then lying in the harbor of Yoko- 
hama, Japan, in and upon one Robert Kelly, 2nd officer of said ship, 
then and there being, feloniously, willfully, and with malice afore- 
thought, did make an assault, and that he, the said John Martin 
Ross, with a certain sheath-knife, which he held in his hand, in and 
upon the neck of him, the said Robert Kelly, then and there, will- 
oie and of his malice aforethought, did strike and thrust with the 
knife aforesaid, causing a mortal wound, from which he, the said 
Robert Kelly, died a very short time thereafter on board said ship, in 
the galley of said ship where said wound was inflicted. 


(Signed) J. P. REED. 
Sworn and subscribed before me this day of May 10th, 1880. 
(Signed) | THOS. B. VAN BUREN, 


[SEAL. } U. 8. Consul General. 
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30 Unitep Srates ConsuLAR-GENERAL Court, 
KanaGwa, JAPAN, May 10th, 1880. 


I certify that I have reasonable grounds for believing that the 
contents of the within complaint are true. 
(Signed) THOS. B. VAN BUREN, 
[SEAL. | U. 8. Consul General. 


(Indorsed:) United States consular-general court, Kanagawa, Ja- 
pan. Complaint. Filed May 10, 1880. 


U. S. Consular-General Court, Kanagawa, Japan. 
Amended Complaint. 


John P. Reed, master of the American ship “ Bullion,” on oath 
complains that Joho Martin Ross, an American seaman, duly and 
lawfully enrolled and shipped and doing service as such seaman on 
board the American ship “ Bullion,” did on the early morning of 
the 9th day of May, 1880, on board of said ship, while lying in the 
harbor of Yokohama, Japan, and within the jurisdiction of this 
court, with foree and arms, maliciously, feloniously, deliberately, 

willfully, and of his malice aforetlYought, make an assault 
ol upon one Robert Kelly, the mate of said ship, and did then 

and there, feloniously, maliciously, deliberately, and of malice 
afurethought, strike and cut the said Robert Kelly with a knife, from 
which said Robert Kelly died on board said ship a short time there- 
after. Wherefore affiant charges that said John Martin Ross willfully 
and maliciously killed and murdered the said Robert Kelly, and affiant 
further says that said Jonn Martin Ross is still a seaman on said 
ship. 


(Signed) J. P. REED. 


Sworn and subscribed before me this 18th day of May, 1880. 
(Signed) THOS. B. VAN BUREN, 
U. 8. Consul General. 


U.S. Consutar GENERAL Court, 
KANAGAWA, JAPAN, May 18th, 1880. 
I certify that I have reasonable grounds for believing that the con- 
tents of the within complaint are true. 


(Signed) THOS. B. VAN BUREN, 
[SEAL. | U. 8. Consul General. 
In the United States Consular General Court, Kanagawa, Japan. 
32 Tae Unrrep States or AMERICA 
against ; 
JoHN Martin Ross. 


Charged with the murder of Robert Kelly, late 2d officer of the 
American ship “ Bullion.” Defendant in custody before the filing 
of the complaint. 
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JOHN M. ROSS VS. 


May 12rH, 1880—3 o’clock p. m. 


The prisoner is brought into court. 

Thos. B. Van Buren, Esq., consul general, on the bench. 

Geo. W. Hill, Esq., appears for the prisoner, having been desig- 
nated for that purpose by the court at the request of the prisoner. 

The complaint is read to the prisoner, and he is asked to plead 
thereto. His counsel, however, intervenes, and presents a paper 
signed by the prisoner and asks that the prisoner may be sworn to 
the truth of its contents, which is done. This paper states that the 
affiant is a subject of Great Britain, a native of Prince Edward’s 
Island, in North America, a province and dependency of the Brit- 
ish Empire, and has never renounced the rights or liabilities of a 
British subject or been expatriated from his native allegiance or 
been naturalized in any other country. 

Upon this affidavit the prisoner demurs to the complaint on the 
. that the court has no jurisdiction by reason of the 
act that the prisoner is a subject of Great Britain. 

The demurrer and affidavit are filed in court. 

The counsel for prisoner then moves that the prisoner be forth- 
with discharged. 
| Motion denied. 
| The court states that the question raised is an important one and 
: not to be decided without careful consideration ; that two questions 
are involved—first, whether the affidavit of the prisoner is to be 
considered as establishing his nationality; and, second, whether, 
even if shown to be a subject of Great Britain, the fact of his being 
duly enrolled on the papers of an American ship, and the crime 
with which he is charged having been committed on the deck of 
such ship while in this harbor, he is not still amenable to the juris- 
diction of this court; that while the impression of the court is that 
none but citizens of the United States can be made to answer in this 
court, yet, as intimated, the question is too important to be decided 
off-hand. 

It is therefore ordered that the prisoner be recommitted, to be 
again brought before the court when the court shall be prepared to 
give judgment upon the demurrer. 

(Signed) THOS. B. VAN BUREN, 
Consul General. 
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May 177H, 1880. 


Prisoner present in person and by counsel. 

34 Court announces that the drawing of associates is about to 
take place according to the statute and the consular-court 
regulations ; whereupon the counsel for the prisoner files a motion 
_ to discharge the prisoner for want of an indictment by a grand 
jury, and proposes to present an argument in favor of said motion. 
Argument ordered to stand over until to-morrow morning with- 
he counsel files another motion to postpone the trial until 1st 
vember, in order to procure material evidence from abroad, 
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and files therewith an affidavit made by the prisoner as to such evi- 
dence. 
Argument to stand over until to-morrow morning witlout preju- 
dice. 
Court then draws the associates, in accordance with the statutes 


‘and regulations, from ballots placed in a box containing the names 


of those persons selected by the consul-general and approved by 
the minister. The names thus drawn from the box are as follows: 
F. E. Foster, 
E. H. R. Manley, 
F. H. Olmstead, 
O. Keil. 
Ordered that the four parties named be summoned to be present 
in court on the 18th instant, at 10 o’clock in the forenoon. 


35 Adjourned until the 18th instant, at 10 a. m. 
(Signed) THOS. B. VAN BUREN, 
Consul General. 


18tH May, 10 A. M. 

Court met. 

Prisoner present personally and by counsel. 

The court announces that the associates, who have been duly 
summoned and who are present, will be sworn, after which the 
counsel for the prisoner may make his argument on his motion 
filed yesterday, reserving to himself all rights the same as if said 
argument were made now. 

Associates sworn to answer questions as to their eligibility. The 
counsel for the prisoner announces that he has no questions to ask 
touching their eligibility. Associates sworn to try the cause in 
accordance with court regulations. 

Decision overruling demurrer to the jurisdiction read. 

Prisoner’s counsel excepts to the opinion and decision. Counsel 
proceeds to argue his plea that the prisoner cannot be held to an- 
swer except upon the presentment of a grand jury. 

Motion overruled on the ground that this court, being the crea- 
ture of a statute, is bound to follow strictly the provisions of such 
statute and not go outside of it. This court feels that it has no 
authority to decide the questions raised, but must proceed accord- 
ing to the statute and court regulations, as has always been done 

heretofore in China and Japan. Prisoner’s counsel excepts. 
36 Prisoner’s counsel presents his motion to postpone the trial, 

based upon the prisoner’s affidavit. Motion ordered to stand 
over until the evidence now in Yokohama be taken. Exception. 

Prisoner’s counsel files a motion for a jury. Overruled upon the 
same ground as the motion for a grand jury was overruled. 

Exception. 

Prisoner’s counsel moves to discharge the prisoner for the reason 
that he is entitled toa public trial by jury, and argues the motion 
at length. Overruled. Exception. | 

Amended complaint substituted for the original, no objections 
being raised thereto. : 
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16 3 JOHN M. ROSS VS. 


The substituted complaint read to the prisoner, and he is called 
to plead to the same. Seiler pleads not guilty. Counsel for the 
prisoner asks for the names of the witnesses for the prosecution. 

Recess until 1.30 p. m. 

1.30 p. m., court assembled. ‘ 

Names of witnesses for prosecution furnished defence. Prisoner 
and counsel present. 


Joun P. Reep, sworn as a witness for the prosecution, says: Iam 
master of the American ship “ Bullion.” The name of my 2d mate 
was Robert Kelly. He is dead. He died in the galley of the ship, 
in this harbor. He died about from between three and four o’clock 

on Sunday morning, the 9th instant. Between three and four 
37 o’clock I was called by one of the seamen named Samuel 

Scott. I was in my berth asleep. Scott called me and said, 
Captain, come up. Jack has stabbed Mr. Kelly in the neck. I 
turned out, put on my clothes, took my rifle, and went forward. As 
I passed the galley I looked in and saw Mr. Kelly lying dead. I 
enquired where Jack was—John Ross, the prisoner, he went by 
name of Jack; was answered by one of the men that he was in the 
forecastle. I went tothe forecastle door and called John Ross. He 
said, “Sir to you” and came right to the door and put his hands 
out for me to put the irons on. Then I took hold of him with one 
hand, and he seeing me with the rifle caught bold of it and said, 
“ Don’t shoot any one,” and wanted to go back into the forecastle to 
get his jacket. I told him no; he could not go back into the fore- 
castle any more. I told the men to take hold of him, which they 
did, and we put the irons on him and put him in the carpenter shop. 
He made a threat that he would kill the cook if he got achance. [ 
mean the prisoner made this threat. Then I called a sampan and 
came ashore to the U.S. consulate, and the consul directed me to 
the police station, and was taken by one of the constables to the 
marshal. 

The deputy marshal and a constable and undertaker went with 
me on board. When we got on board I delivered the corpse to the 
undertaker and the prisoner to the marshal. When they took the 
prisoner past the body of Mr. Kelly, which was lying on the main 

hatch, some of the crew said,“ Let him see him.” They turned 
38 the sail back and Ross said, “ I can look at him every day in 

the week and shake hands with him, and I suppose I’ll swing 
for it.” I did not examine the body. Dr. Tripler examined the 
body after it was placed in the coffin. The undertaker, assisted by 
the crew, put the body in the coffin. The prisoner at the bar is a 
member of my crew. My ship is a documented American ship. 
The corpse was brought ashore and buried on Monday, the 10th. 


Cross-examined : 


I sailed from New York for this port. The accused has been on 
my ship all the time. The discipline is not slack nor as strict as a 
man-of-war on my ship; medium. My rifle is usually at the fvot of 
my berth in my cabin on deck. I loaded the rifle the morning I 
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JAMES MCINTYRE, SUPERINTENDENT, &C. 


spoke of. I do not keep it loaded. The steward has access to my 
room. The crew may have seen my rifle while cleaning it or some- 
times firing it off on the voyage. The mate had charge of the irons; 
always in requisition if necessary ; always customary to have irons 
on board merchant ships—a number of pair. It is a very common 
thing to use them when men misbehave. I had given Ross liberty 
to go ashore on Saturday night until 10 o'clock, at which time he 
promised faithfully to return, and I gave him $5.00 in money. Of 
iny own knowledge I don’t know if he came back at that time or 
not. 


Samuet Scort, sworn, says: Iam an able seaman on the “ Bullion.” 
At half past three in the morning of the 9th—Sunday morn- 
39 ing—I was going aft with alight. I saw the 2nd mate, stew- 
ardess, and cook come aboard the ship. I asked the stew- 
ardess to open the pantry dvor and let me get a coffee-pot to 
make coffee for the captain. She opened the pantry and lies 
The captain will not drink coffee; make tea. The 2nd mate, Mr. 
Kelly, came to the pantry for something to eat. He took some beef 
and potatoes in two plates and took them to the galley and put them 
on the dresser and leaned upon the dresser with one arm while he 
was euling. I then saw Ross come aboard ship with a bunch of 
flowers in his hand. He came to the galley door and saw the 2nd 
mate there, eating, and said he would pay him at daylight, or some- 
thing of that kind. He said this to Mr. Kelly. Then Ross walked 
forward into the forecastle. After awhile he came to the galley in 
different clothes. He came in the galley door and asked Kelly if he 
was as good a man as he was ashore. Kelly said, “Go away, my 
man; goaway,my man.” ‘Then John Ross stabbed him in the neck 
with a sheath-knife. Mr. Kelly called out to me, “Sam! Sam!” 
and the bload gurgled in his throat and spurted out over my shirt 
and over the food on the dresser.- Ross made to strike him a second 
time, and I left and went for the captain. I told captain “ John 
Ross had stabbed the 2d mate.” When I went back to the galley I 
found the 2d mate. He was lying on the floor. John Ross was in 
the forecastle when the captain came. I was by the door of the 
forecastle when Ross was brought out. One of the men asked that 
Ross should see the corpse before he was taken from the 
4) vessel. They threw off the covering of the corpse. Ross said 
he would shake hands with him every day of the week. 


Knife shown by the court. 
Witness says: That is the knife. 


Cross-examined : 


I saw 2d mate, stewardess, aud cook come on board together. I 
spoke to the stewardess. The cook went immediately to his room. 
It was early in the morning. Ross said he would pay Kelly at 
daylight; can’t say how long it was before daylight at that time. 
J was busy peeling potatoes; did not pay particular attention ; did 
not hear him say, “ Now, Kelly, if you are as good a man as you 
3—1683 
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18 JOHN M. ROSS VS. 


were ashore, come out on the main deck.” Ross had pants on when 
he came back to the galley; can’t say if he had on a shirt or a sing- 
let; can’t say he had ona blouse. He had on his old clothes ; never 
saw Ross carry this knife before. He usually had a smaller one; 
am sure of that. The ordinary dress on board ship differs ; some- 
times a shirt, sometimes a singlet, sometimes a jacket, and different 
kinds of pants. It is usual to carry sheath-knives on board ship. 
I do not usually carry a sheath-knife; did so only for a week or a 
fortnight when we were rat-ling down. The galley is not a usual 
place for the mates to eat. The dresser is a table where the cook 
cuts meat. I have not been in the galley often. I did not see a 
carving knife at the time of the killing. I saw a long knife the 

2d mate had to cut the meat—a good deal longer than this 
41 knife in court. Kelly was using it to cut his meat. When 

the affray occurred Mr. Kelly was standing leaning on the 
dresser, eating. When Ross stabbed Kelly in the neck he (Kelly) fell 
upon my shoulder; heard Ross say nothing. All I heard Kelly say 
was, “Sam! Sam!” and then a gurglein histhroat. I supported him 
with both hands, and had blood on both hands. When I left him 
he had not yet fallen on the floor. I left in a hurry, and ran for - 
the captain. Ross made an attempt to strike the second blow. I 
don’t know if be succeeded; never saw any difficulty between Ross 
and Kelly before this; never heard either make threats against the 
other. As nearas I can judge, Ross came on board about a quarter 
of an hour after the 2d mate and stewardess; cannot say when day- 
light was, but I think about a quarter of an hour after Ross came 
ou board. , 


Wa. Tuomas, sworn, says: I am an ableseaman on board the ship 
“Bullion.” I know the prisoner at the bar. He is one of my ship- 
mates. I saw him on Saturday before he went on shore. Saturday 
morning, after breakfast, the mate came forward and turned us to 
work. Hesent mein a lighter alongside to receive a purchase. 
Some time after Ross, the prisoner, came into the lighter and said, 
George, are you gcing to ask captain for your discharge again? 
After a little talk he said, | am going to ask for mine 
and also money to-night. I am bound to go ashore to-night, 
money or no money. I advised him not. He said, I’m going 
ashore; I have made an appointment, He went on shore; 

can't say what time; did not see him leave the ship myself. 
42 I was awakened Sunday morning by hearing Ross say, 

“You'll pay for this by daylight.” I was in my bunk asleep, 
in the port forecastle. Ross then came to the forecastle to me. IL 
pretended to be asleep. He shook me two or three times. I an- 
swered him. He said, Here, George, ’s a bottle of whiskey I’ve 
brought on board to be drunk. I told him I did not want any and 
told him to put it away until morning; he would want it himself. 
He drew the cork and gave it to me, and told me I was to drink it. 
I put the bottle to my lips, but did not drink. I passed him the 
bottle. He took it and gave it to another man ; then he commenced 
to undress. Whilst he was undressing he said, “ ‘Thase two sons of 
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whores tried to lick me on shore, but they can’t doit yet;” and, point- 
ing to his nose, he said, “See where Dutch Charley hit the top of my 
nose.” He meant the cook. He went by the name of Dheiied and 
was the only Dutchman on board the ship. Ross took off his shore 
clothes and put on an old pair of working pants. He put on his belt 
and walked out, rolling up his sleeve—I saw a sheath on the belt; 
don’t know if there was a knife in it—saying, “ Either you or me 
for it.” Then I heard him at the galley door say, “If you are as 
good a man now as you were on shore, come out here on the main 
deck.” JI heard no answer; heard Ross say, “I will cut the bloody 
Irish heart out vou, God damn you.” Then Ross came to me 
again, holding his knife in his right hand and holeing up his left 

hand. He wiped his knife first on one side and then on the 
43 other on the palm of his hand, and, putting bis hand over to 

my face he said, “ There’s his heart’s blood, George.” I turned 
out of my bunk and ran to the galley door and saw another man 
turning Mr. Kelly on his back. I went back to the forecastle and 
took the knife from over the beam, where Ross had placed it, and 
stowed it away. (Knife shown.) Thatisthe knife. Then I heard 
the captain say, “ Where is Jack?” He (Ross) answered, Here I 
ain, Captain Reed, and he walked to the forecastle door saying, “ Put 
them on yourself, Captain.” When he saw the captain with a rifle 
in his hand he caught hold of the barrel of the rifle and said, “ Don’t 
shoot anybody, Captain ;” then he said, “-Hold on; let me have my 
coat.” He turned, but some one outside the door caught hold of 
him and hauled him back over the steps of the door ou his back. 
The irons were put on him and he was locked in the carpenter shop. 
I was not present when the body was uncovered. The distance be- 
tween the galley door and forecastle is about ten or twelve yards. 
When I went back to the galley and stowed the knife away Ross 
said, “If that Dutch son of a whore were on board I’d serve him 


the same.” 


Cross-examination : 


Am quite certain he used the last expression. When Ross went 
out of the forecastle making his threats he had no knife in his hands. 
Ross did not usually carry his knife. He had this knife now in 
court. There was a sheath on his belt, which the knife fitted. He 

had another knife which he usually used about the ship’s 
44 deck. I never heard Mr. Kelly use threats against Ross. 

When I reached Kelly he was still alive. The only motion 
I saw was that his arm, which was lying on his breast, fell off. I 
saw two wounds; one on his body and one on his arm, left side. 

He was lying inside the galley with his head toward the door. I 
saw the carving knife on the dresser after Ross was locked up. 
Bennett. was there. Kelly was in his shirt sleeves—white shirt ; 
dark vest and pants, and shoes ou his feet—low, thin shoes. My 
true name is William Thomas. I go by the name of George on ship- 
board. When Ross spoke about going on shore said he was going 
to meet her. When Ross came on board his face seemed to be 
scarred slightly—on his right cheek and tip of his nose. He had 
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blood on his shirt and collar and vest. Ross showed no temper or 
passion further than in the use of the words I have stated. 


Redirect : 
Ross was not drunk when he came on doard. 


Recross : 


I bave never seen him drunk. I mean a man is drunk when he 
stands with difficulty. 


Redirect : 


When I say he was not drunk I mean he was sober and appar- 
ently knew what he was about. 
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This last answer was in response to a question embodying it 
which was put by the court. Counsel for prisoner objects 
45 to the question. Overruled. Exception. 


CHARLES Brown, sworn, says: I am the cook on the “ Bullion.” I 
was on shore on the night of the 8th—Saturday night. I saw the 
risoner on shore. I saw Mr. Kelly, the 2d mate. I saw them at 
rs. Glass’—the Shamrock—about 9 o’clock. Ross came in there, 
and we took a drink together; then we had a game of cards. Kelly 
came in, and he'called me one side and said, “I am going to lick 
John Ross to-night.” I asked him what for. He said, That is none 
of your business; that’s between me and him. After awhile Ross 
went out. I suid, It’s better we should gototheship. Kelly, myself, 
and the stewardess went out and went down to the hatoba, and 
while we were there John Ross came, and Kelly said, There’s John 
Ross now. Kelly then pulled off his coat. When John Ross came 
he made for Kelly and shoved him down on the ground. I said to 
Ross, “No fighting here.” I caught hold of him and pulled him 
off. Then Ross made for me and called me out of my name and hit 
‘me in my stomach. I fell on the rocks and bruised my knee and 
leg. I then said to Kelly, Let us godown to theship. After Kelly 
got up he made for Ross; got him down and beat him and kicked 
him with his feet. I said to Mr. Kelly, Let us get down to the ship 
now. Kelly said, No; Ross is going, and there will bea disturbance 
and get all hands awake. So we went to several public houses, the 
last one being the California. There we met the chief officer of the 
. Charles Dennis.” We sat there until two or three o'clock ; 

46 can’t tell exactly the time. Then we went together on board, 
leaving the mate of the “ Charles Dennis” at hisship. When 

I got on board I turnedin. I saw Mr. Kelly’s body the next morn- 
ne in the galley; was not present when the body was shown to 


Cross-ex. : 


I had a few drinks—one brandy, 2 gin, and lemonade. I was 
sober. My recollection is good of all that took place that evening. 
Ross and myself had a little disturbance at Mrs. Glass’. Kelly, the 

stewardess, and myself when off by ourselves; not with Ross; next 
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saw Ross at the California. I did not tell this at the inquest or to 
the court in my direct examination. A woman—Mrs. Burns— 
keeps the California. A daughter of-hers was there. The first 
time I saw Ross that night was at Flint’s, a drinking-house. I 
drank with Ross there; have not told this before; did not see Kelly 
at Flint’s talking to another man; did not anywhere hear Kelly 
talking to another man about taking his, Kelly’s, place. The name 
of Flint’s place is the Richmond. The stewardess came in there 
afterwards; did not drink there with Kelly. Ross told me he was 
going on board ship at 10 o’clock. When I went out of the Rich- 
mond I went alone, leaving Ross. When I arrived at the Sham- 
rock did not find Ross there. The stewardess was at the Shamrock. 
She went to Flint’s to get a jacket she had left there in the morning. 
When she came back from Flint’s I think she came with 
47 Ross. They came to the Shamrock the same time I did. 
The stewardess was not at the Richmond when I was there. 
She sent me for the jacket from the Shamrock. When Kelly, my- 
self, and stewardess came from the hotaba we went to a house kept 
by a Japanese; don’t know where that is; drunk there. We went 
to the California House; took several drinks there. It was about 
one hour and a half before we reached the California; was in the 
Japanese house before. We had a private room in that house for 
drinking in. I had only a glass of lemonade. The California was 
open when we went there. They were just about closing. Two 
mates were there. We staid there, I should think, about one and a 
half or two hours. We had a private room. I did not see any one 
come in while we were there. Ross was at the California when we 
went there, and the two mates I have mentioned. Ross did not 
come into our room. He staid in the bar-room, where he was when 
we came in. The door of the private room from the bar was closed, 
When we came in Ross caught me by the shoulder and said, “ What 
have you been doing with me?” He said he had a wound on him. 
I had an the same boots I have on now. Ross’ wounds were in the 
face. I mean that Ross, when he caught bold of me, said, * What 
they have been doing to me.” It was not a question, but showing 
me what his bruises'‘were. Kelly had gone into the private room. 
I stopped a moment to speak to the mate. [ knew the mate. He 
said, How do you do, Steward? I was only talking with him 
48 u moment. Ross was there. In the fight at the hatoba I 
took nobody’s part. 1 pulled Ross off of Kelly. The squab- 
ble was about five or 10 minutes. The stewardess said to me, 
“Come; they are going to fight,” and she walked away a little ways. 
When Kelly got up he knocked Ross down and kicked him and 
beat him. I was standing with my wife, who had called me. Ross 
was lying on his back, [ think, when Kelly kicked him; can’t tell 
where he kicked him in his body and side. Ross called for police. 
Kelly said to me, If you get me off I will lick you. The stewardess 
was away about as far as the door of this room from me. I saw no 
pulling of hair. 


Adjourned until to-morrow morning, 10 a. m. (19th inst.) 
T. B 
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19TH +Insrt. 


Court met. 
Prisoner and counsel present. 


Tuomas H. Tripier, sworn says: I am a practising physician and 
surgeon in Yokohama. I was on board the Am. ship“ Bullion ” on 
the morning of the 9th inst. I heard there had been an accident 
there, and, being retained by the vessel, [ went on board. I saw 
the body of the late 2d mate lying in a coffin on deck. I examined 
the wounds. There was a wound of about four inches across the 
left fore-arm which exposed the bone; also a superficial wound en 
the left cheek and a deep wound in the neck. This wound in the 
neck was about three inches in extent and divided the muscles and 
superficial structures; also the left common carotid artery and the 

left jugular vein. In my opinion death was caused by hem- 
49 orr-age from the vein and artery thus cut in the neck. 


Cross-ex. : 


The ulner artery was severed by the wound in the arm. 

Q. Had there been no wound in the neck such as had been de- 
scribed would not the hemmor-hage from the cut ulner artery in 
the arm have been sufficient to cause death without prompt care? 

A. Hemmor-hage from the uJner artery is apt to be serious, but 
it is very easily prevented by pressure; sometimes it will cease 
spontaneously, but in some instances, if not cared for,the party may 
bleed to death. A patient with the ulner artery cut by a sharp in- 
strument and nothing to impede the flow of blood would probably 
bleed to death if not attended to. I think it would take about an 
hour for death to ensue. From the direction of the wound on the 
neck all the jugular veins must have been severed. I did not probe 
the wound in the neck; it was evidently made bya knife or-a 
sharp instrument—the wound on the neck on the left side. 

Q. If such a wound was given to a man standing up what would 
be the effect? Would not the wounded man immediately collapse? 

A. He would not fall suddenly, as if from a wound on the bead, 
but would probably collapse within half a minute. The wounded 
inan, under such circumstances, would be able to exercise some 
movements with his arms for a few seconds. The wound on the. 
arm and also on the neck were evidently made by a sharp instru- 

ment, but not sharp like a razor, as both wounds were some- 
50 what jagged and torn. The wound on the arm was in the 

inner side of the leftarm. (The witness illustrates the position 
of the arm, showing the arm raised, as if warding off the blow.) It 
would hardly be possible for the wounded man, upon receiving the 
wound in the neck, to have accidentally made the wound in his arm 
by a knife held in bis right hand. A man could almost instanta- 
neously raise his.arm to ward off a second blow after the wound in 
neck. The most reasonable supposition is that the wound in the 
arm was received first, but it could have been received after the 
wound in the neck. I have no knowledge of which wound was re- 
ceived first. A man thus wounded in the neck could probably speak 


‘ST. 


rand 
io on 
ident 

saw 
Lined 
3 the 
den 
1 the 
yand 
| the 
hem- 


JAMES MCINTYRE, SUPERINTENDENT, &¢. y fiat 


intelligently a part of a minute. The length of time he might live 
after such a wound would depend upor the position of the neck 
and how the man should fall; with the neck tarned the hemmor- 


hage might be retarded. 


JoHN CoyLe,sworn, says: I am a naval seaman on the “ Bullion.” 

I know the prisoner. He wus one of my fellow-seamen on the 
“ Bullion.” I saw him on the forecastle on Sunday morning, the 
morning the 2d mate was killed. At half past three on Sunday 
morning Ross came to my bunk sick, and touched me on the left 
shoulder to get up and havea drink. I got up and he had a ginger- 
beer bottle full of whiskey. He was beating the bottle on his left 
hand to get the cork out. He could not get the cork out, so he passed 
the bottle to me again. I went to my bunk and got a nail 

51 and took the cork out. I gave him the bottle and he took a 
drink out of it and passed it to me and I took a drink. I 

then passed the bottle to James Bennett, lying in his bunk. Then 
Ross came to me and took me by the right hand and put my hand 
up to feel some bruises he had on the top of his head. I asked him 
who had been doing it and he said Mr. Kelly and Dutch Charley, 
ashore. Then he showed me where he said the cook had bitten him 
on the nose. His nose wasscarred. Then-hesaid, “ Those two sons 
of whores have beat me ashore, but they can’t beat me yet.” . Then 
I went to my bunk. Ross changed his clothes and said he was going 
out on deck. Then I heard him at the galley door saying to Kelly, 
“If you are as good a man now as you were on shore step out on 
the main deck.” I heard no reply from Mr. Kelly. I-heard John 
Ross then say that he would cut the Irish beart out of him “ and 
that Dutch son — a whore, if he was on board, too.” I did not see 
him again until be came abre-st of my bunk again. My bunk was 
below the prisoner’s. He took his left hand and wiped his knife on 
the palm, and showing his hand to Thomas, who we called George on 
board, and said, “ Look, George, there is his heart’s blood.” George 
jumped up from his berth and said, “ By God, he has done it,” and 
he went out. I went after him. When I went to the galley door I 
saw Mr. Kelly lying on his back on the floor, with his head toward 
the door. I came to the forecastle again and Ross was standing 
by his berth, about to turn in. He said to me, “ Those 

52 sons of bitches.” I stopped by his side until the captain called 
him, when he went to the door, and, holding out both hands, 
hesaid,“ Herey: re, Capt. Reed; shove them on yourself.” When 
he saw the capt. ave a rifle he seized it by one hand and told 
the captain not i oot any one. Then he said to Capt. Reed, “ I 
want you to get my coat.” George took his coat and hove it out to 
him. He was tumbled down on deck by the forecastle door until 
the irons were put on. We got him upon his feet and walked him 
back of the galley. The captain then said be was not going to keep 
him aft. Then we took him forward again and put him in the car- 
penter’s shop. He asked me for a smoke and water. I told him I 
could not do so until I got the keys. The chief mate came and gave 
him some water. (Knife shown.) I have seen this knife before in 
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the forecastle, sticking underneath the beam. It belonged to the 
prisoner. I never saw him work with it about the deck. He prob- 
ably kept it as a stand-by in case he should lose the others. Sailors 
generally have two for that purpose, I have seen him sharpen it 
once or twice and put it on the beam again. I have probably used 
it oftener thin he has to cut tobacco. When Ross came into the 
forecastle that morning he was a little under the influence of liquor ; 
not far gone in it; just lively; probably bad five or six glasses in 
bim. 
Cross-ex. : 


Never have seen this knife carried in a sheath. It could 
53 go in a sheath on the belt. The knife he generally carried 
goes .n his sheath, as it is about as large as this, | 


Direct : 
This is the knife he wiped upon his hand and showed the blood 
in the forecastle. 


JAMES BENNETT, sworn, and says: Iam an abije seaman on the 
Bullion. I know the prisoner. He was my shipmate and watch- 
mate on the Bullion. I saw him on the morning of Sunday, the 
9th,on the ship. I had the anchor watch that morning from two 
tothree. About three o’clock I called John Collins. When he came 
on deck I went below and turned into my bunk. After turning in 
I felt restless, and nearly four o’clock I heard Ross on deck saying, 
“ Kelly, you'll pay for this at daylight.” He then came into the fore- 
eastle. He turned the light on. I saw he was all disfigured with 
blood, &c. He hada small bottle—a yinger-beer bottle—with liquor. 
He passea it to John Coyle to open. He commenced telling us how 
Kelly and the cook had been beating him on shore. He said there 
were three. During the time he was telling this he undressed him- 


_ self of his store clothes and put on a common working suit he used 


every day. He then took one drink out of the bottle he had brought 
and tock his belt and sheath and tied it around him. He then 
went towards the door, rolling up his sleeves and saying, “ Now, 
you or me for it.” A minute after or less I heard Ross say, 
_ “ Kelly, if you are as good a man as you were, come out 

54 on deck.” Did not hear anything until I heard Ross’ voice 
again saying, “ I’ll cut the Irish heart out of you, you son of 

a bitch.” Directly afterward he came into the forecastle. I saw a 
knife in his right hand, and he commeuced wiping it, as he came in, 
on his left hand and said, “ Look there; there’s his heart’s blood.” 
He walked towards his bunk and stuck the knife in the beam over- 
head. As soon as I saw him dosolI jumped out of my bunk. I 
ran to the galley ; when I arrived there I saw nobody until I looked 
onthe floor. I saw Kelly, 2d officer, lying face downward. I jumped 
aside, took hold of him and turned him on his back. One of the 


other men came along, and I said, “Go and fetch the captain or 


mate, quick.” On turning Mr. Kelly over I saw a large carving 


_ knife lying underneath him. I took hold of it, held it up to the 
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light, and then threw it on the cupboard. Just after doing so Ross 
came to the galley again ; says he, “I told you I’d fix you for double- 
banking me.” ‘That term is used to mean that two men pitch into 
one. He made no demonstration towards striking him. I jumped 
upon my feet and said, “ Goaway, Jack. I never thought you would 
do this.” I said, “ You have killed him.” He turned and walked 
to the forecastle. Directly afterwards I saw the captain come for- 
ward, armed with a rifle, and some of the men with him. He looked 
in at the galley door and then went forward to secure Ross. I came 
out on deck and afterwards went into the galley until the 
55 all came and had a look at Kelly. I said, “ He is past all 
cure now,” or sometking to that effect. After Ross had been 
ironed he was put into the carpenter’s shop. He asked for water, 
which I brought to him. Ross said, “That Dutch whore is the 
cause of all this; after last night I know what she is.” When the 
marshal came on board Ross was given into his custody. As he 
went by where Kelly laid he said, “‘ Now I can shake hands with 
you any day in the week.” He was passed over the side; and after 
shifting moorings Mr. Kelly’s body was passed over. 
Ross was under the influence of liquor when he came-into the 
galley that morning—half drunk. 


Cross-examined: 


There was a sheath on the belt when Ross put on his working 
suit; the belt is used to keep up the pants; sailors do not wear sus- 
penders. When he went out of the forecastle he bad no knife in 
his hand, but was rolling up his sleeves in an excited manner. 

The knife I picked up under Mr. Kelly was a long carving knife. 
Kelly lay face downward, close to the dresser, and the carving knife 
was under his body, not, more than two feet or a foot and a half 
from the dresser. I held the knife up to the light; there was no 
blood on it. 

Q. Supposing Kelly held the carving knife in his right hand 
when he received a mortal blow in his neck, and fell in such a 

position that the knife was found under his body, in such a 
56 ‘ase do you think the wound in his left arm may have been 
given by the knife in his (Kelly’s) right hand on falling? 

A. No, sir; Ido not think it. I held the knife up to the lamp— 
between me and the lamp—and turned it, and saw no drop of blood. 
After I threw the knife on the dresser [ took no further notice of it, 
although I saw it lie there. 

Evidence for the prosecution closed. 

Recess until haif past one o’e. 

1.30 p. m., court assembled. 

Court announces that it has just been put in possession of the fact 
that one of the men on the ship is prepared to testify that he went 
into the galley just after the stabbing took place and supported the 
wounded man, and in doing so knocked off the dresser the earving 
knife that was found under the body of Mr. Kelly, and the court 
proposes to reserve the right to call that witness at the next meeting 
of the court. 

4—1683 
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Counsel for the prisoner states that under the circumstances he 
does not feel at liberty to consent to such reservation. Court there- 
upon waives the examination. 


Defense. 


Counsel for prisoner proceeds to argue. Motion to postpone. 
Motion overruled for the present. Exception. Motion to postpone 
for one month by counsel for prisoner filed on the ground that an 

impartial trial of accused cannot be had at this place and at 
57 this time, and also filed affidavit of prisoner in support of 
motion. 

Motion overruled. Exception. 


Geo. W. E_mer, being sworn, says: I brought the prisoner at the 
bar over from the ship to the jail on the morning of Sunday, the 
9th inst., last. I examined the prisoner after I got bim ashore and 
found a slight cut across the end of the nose and an abrasion of the 
skin underneath the nose, torn-like; his right eye blacked pretty 
severely; that was all I noticed on Sunday. On Monday I saw the 
owner warks. I had him examined by Dr. Simmons, the medical 
officer of the jail. He had a scar on his left knee; quite a large one, 
as large as half a cent. There were several bruises on his back 
from his shoulder to his loins; less on the right side, more on the 
left side. Those bruises were about two inches long, from a quar- 
ter to a half inch in width. They wereall of a general resemblance: 
something the shape of the toe ofa heavy beot. He ladalumpon his 
head. Thediscolorations were not black and blue. They hadareddish 
look. The wounds were vertical. The other marks on his head, on 
one side, I forget which, looked as though pins had been stuck in 
or hair pulled out. When I went on board the ship I saw several 
of the members of the crew and the body of the man who is dead. 
I only noticed that Mr. Kelly wore !ow shoes. I noticed Brown’s 
(the cook) shoes when he was in court yesterday. I could not say 
which were the heavier, Kelly’s or Brown’s. 


58 Koma isHIKAWA, Japanese, being warned to speak the 

truth, examined through an interpreter, says he saw a fight 
on the night of the 8th inst. on the hatoba. There were one woman 
and three men engaged iu it—foreigners. I don’t know the face of 
the woman. I think it was about $ pasteleven at night. The fight 
was underneath the ladder of the lamp-post near the end of the 
hatoba. I was sleeping in my boat and heard the sound of jiurik- 
shas coming down the hatoba. There were people in the jinrikshas ; 
one was a woman. There was one person, don’t know which, walk- 
ing in front of the jinrikshas. Two men and one woman got out 
of the jinrikshas. Shortly after they got out of the jinrikshas [ saw 
them fighting, but did not see how they commenced. Two men were 
fighting. One caught the other by the beard on the chin and threw 
him down on the stones. The third man then put his hands on the 
box around the lamp-post and jumped on the man who was on the 
ground with his feet. Both were on him at once. The man who 
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was underneath on the ground appeared to be insensible. The 
woman went to the man who was jumping on the man who was on 
the ground, called out tohim by a name—lI don’t recollect the name— 
and took hold of him asif to pull him away. The woman puiled 
him, but he did not seem to want to give in, and finally the woman 
kissed the man who was doing the jumping, when he stopped. Then 

the woman and two men got into jinrikshas mete went away, 
59 leaving the man who was down. The prisoner looks very 

much like the man left on the hatoba, on the ground. The 
man who wason the ground afterwards got up, with apparently 
much difficulty, and stood as though he was thinking. There were 
some scavengers on the hatoba, from whom the prisoner got a lamp 
and came down to witness and showed witness his bruises. He took 
hold of the witness’ clothes and urged him to examine his wounds. 
I did not do it, because he was bloody. I had a casual look at the 
man to satisfy him. There was but one man who fell that I saw. 
[ did not see them get out of the jinrikshas. I heard one calling 
fora sampan; then [ got up. I saw one man get out of the jinrik- 
sha near the post-office boat and go down to the house of the Yokoska 
boat. I think that man was the prisoner. I did not see the first of 
the fight. I heard loud voices and went up on the hatoba. 


Water Loxton, being sworn, says: I am sergeant of police. 
On Sunday morning I went to the hatoba. I saw the last witness, 
who told methere had been a fight there the night before. I found 
some hair and blood on the hatoba. I went at about $ past ten to 
the place pointed out by the last witness asthe place of the fight and 
found a great quantity of hair and a small pool of blood, about six 
inches or a foot from the metre box. The hair was scattered about. 
I have never seen the prisoner since that time. 


Joun P. Reep, sworn, says: Mr. Kelly, the mate of my ship 

60 who was killed, I think, had a smooth face and a moustache; 

am not certain if he had a moustache. I do not knowif Mr. 
Brown had a beard on his chin. 


ALFRED STANLEY, sworn, says: I know the cook, Brown. He has 
no beard on his chin. He might have a slight one; think not. 
Mr. Kelly had a chin beard; it was light auburn; it was not like 
this shown to me. Mr. Brown’s moustache is light; not like this 
shown to me. I was on shore Saturday night, the 8th inst. I 
saw Mr. Kelly and the prisoner that night on shore. I wasina 

‘house kept by Mrs. Glass. Mr. Kelly was not in this house. I was 
there about an hour. I saw Mr. Brown there. Kelly was not there 
while I was there. I saw a difficulty arise between the prisoner and 
Brown, the cook, at about 9 o’clock. I was at Mrs. Glass’, I should 
say, between 8 and 9. I knew one thing, that John Ross and Mr. 
Kelly had no ill feeling to each other previous to thattime. I know 
likewise that there has been from the first of the passage an ill feel- 
ing between the cook and Ross, and I’ve got my reasons, same as 
my shipmate, wiry that feeling existed. I know that it was nothing 
but extreme jealousy of Mr. Ross towards anybody who interfered 
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with the stewardess that led to the killing. Mr. Kelly told me to 
go into Mrs. Glass’ and tell the stewardess that he wanted to see her. 
I went in at his request, and saw John Ross, the stewardess, and Mr. 

Brown in the house in the bar-room. I told the stewardess 
61 that Mr. Kelly was outside waiting to see her. The steward, 

Brown, asked me to have a glass of anything I liked. Ross 
had his coat off at the time, challenging the cook to come outside 
and fight, using very obscene expressions at the time. [I tried to 
pacify him, but was unable to do so. I then asked the stewardess 
what kind of a women she was, going ashore with her husband, 
making two appointments with two different men, one of them in 
the house and the other waiting outside in the street to see her. I 
opened the door to see if Mr. Keliy was outside, and when I came 
back I heard the stewardess say that she loved the man Ross better 
than she did her own husband. I was with Kelly in the Centen- 
nial. I heard no threats made by Mr. Kelly. 


Cross-examination : 


I did not hear Ross make any threats against Kelly. I heard 
Ross say, “ What the hell is Kelly doing around here?” 


The counsel for the prisoner excepts tothe withdrawal of the ques- 
tion asked by the court, viz: “ Did you not state to me, and did | 
not take it in writing, that you had heard Ross make a statement 
like the above?” Question withdrawn and counsel excepts to with- 
drawal. Counsel calls attention to the fact that the hair produced 
in court was pulled from the chin of the prisoner, being of the same 
color. 


Harriet Brown, being sworn, says: I am the wife of the cook. 

I was present on the hatoba about ten days ago at a fight in 

62 which Brown, Kelly, and Ross wereengaged. I sawthe whole 
of it. I sawthat Mr. Kelly had his jacket off when Ross 

came down to the hatoba. I heard Mr. Kelly say, “There is Jobn 
Ross.” He said,“ If that is John Ross, then I am going to lick him 
and kill him and throw him into the water.” I said, “ No, Mr. 
Kelly, no, no do that.” He said to me,“ That is nothing to do to 
you ; it is between me and Ross,” and before Mr. Kelly called me 
one side. I was in a houseand — called me in a roomand my hus- 
band. I gotsomething. To John Ross he said,“ I want to lick him 
to-night for that.” This was at a house in the town. John Ross 
came on the hatoba, and as soon as he stepped out of the jinriksha 
Mr. Kelly put his arm around him. I cannot say who was down 
on the ground first. Mr. Kelly sang out, “ Charley, help me,” to my 
husband. My husband went to John Ross, got hold of him, and 
Ross gave him a kick, and he (Brown) fell down. I got frightened 
and ran away, and then Mr. Kelly sang out again, “He murder 
me.” I went back again to the fight and got hold of John, but I 
could do nothing; that is all I know. I did not hear any one say, 
“Tf I had had charge of you I would have put you overboard long 


ago.” 
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Mary Grass, being sworn, says I saw the prisoner, a week last 
Saturday, in my house. I saw Mr. Kelly that night. They were 
the best of friends. I saw no passages between them. Nothing was 
said to me by either, of his feelings towards the other. I do not 
know the cause of the difficulty. 


63 Defense closed. 
Court adjourned until the 20th May, at 10 o’clock a. m. 


20TH May, 10 A. M. 


Court again met. 

Prisoner and counsel present. 

Prisoner’s counsel was asked if he had anything further to pre- 
sent before the judgment of the court should be pronounced, and, 
having replied in the negative, the following judgment was pro- 
nounced by the court: 


In the U. S. Consular-General Court. 


Before Gen. T. B. Van Buren, consul general; Messrs. Foster, Keil, 
Manley, and Olmstedt, assessors. 


TuourspDay, May 20th, 1880. 


Tue Peorte or THE UNITED STATES ) 
vs. 
Joun Ross, Sailor of the American Ship Bullion, who is Charged 
with Having, on the 9th inst., Murdered the 2d Mate of that 


Ship, Robert Kelly. 


Adjourned from yesterday, 
Mr. Hill defended the prisoner. 
The court to-day rendered the following 


Judgment and Sentence. 


Prisoner, you have had a careful and, as the members of the court 

believe,an impartial trial,and you have been defended by able 

64 and zealous counsel, who has done everything possible in 
your behalf. 

The evidence shows that on the evening of the 8th of May 
instant you were ashore and a portion of the time in company with 
Robert Kelly, the second mate of your ship. During this time bad 
blood was engendered between you, which resulted in a fight at the 
hatoba, in which you appear to have received a number of bruises 
and injuries. Some three or four hours after this you went on board 
your ship, the Bullion, and seeing your victim in the galley eating 
his supper you stopped at the door and threatened him with your 
swift coming and merciless vengeance. You then proceeded to the 
forecustle and, showing your comrade your bruises, you cursed the 
alleged authors of them and boasted of your coming deed of blood. 
You deliberately removed your clothing and put on your every-day 
suit and, buckling about your waist the belt and sheath in which 
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you placed the large and well-sharpened knife, which you kept only 
for special occasions, you left the room, rolling up your sleeves and 
announcing that the time bad come for exacting your revenge. You 
then proceeded to the door of the galley and called Kelly to come 
upon deck. He not heeding, you cursed and derided him and 
threatened, in foul terms, to cut his heart out, and then, without a 
moment’s pause, you jumped upon him and thrust your knife into 
his neck, causing the blood to spurt over your comrade, who was 
working in the galley over the dresser, and to stream down 
65 over the clothing of the stricken man; ard then, your ven- 
geance not satisfied with his life, upon the body of this dying, 
defenceless man you struck with your knife repeated blows. 

Then going out of the galley fora moment you returned to the 
door to gloat ever your deed and mocked at the victim you had 
done to death. You then went again to the forecastle and, wiping 
your bloody knife upon the palm of your hand, you held the latter 
before your shipmates and bid them look upon tbe heart’s blood of 
the murdered man. 

During all this time you were self-possessed, calculating, deliberate. 
You were not drunk, but had swallowed just enough of the vile 
compound sold in the dens of Yokohama to fit you for the deed you 
contem plated. 

A more deliberate, foul, and malicious murder it would be difficult 
to conceive. 

The court accordingly convicts you of the murder of Robert Kelly 
on the morning of the 9th of May instant,in the galley of the 
American ship Bullion, while at anchor in the’harbor of Yokohama, 
as laid in the charge, and you are sentenced to suffer death in such 
manner and at such time and place as the U.S. minister in Japan 
may direct according to law, and may God have mercy on your 


soul. 
(Signed) THOS. B. VAN BUREN, 
Consul General, Judge of the Court. 
66 We concur. | 
(Signed) F. E. FOSTER, 
O. KEIL, 


F. H. OLMSTEDT, ( 4%0/a/s 
E. H. R. MANLEY, } 


After the delivery of the judgment and sentence the prisoner stated 
that he had no recollection of what he did that morning. He said, 
“T don’t remember anything about it; if I did I would own up.” 

— counsel for the prisoner gave notice of his intention to ap- 
Y thes adjourned. 

(Signed) THOS. B. VAN BUREN. 


Consul General. 
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United States Consul-General Court, Kanagawa, Japan. 


UnitTep STATES 
vs. Ex Rel. Joun P. Reep. 
JoHn M. Ross. 


Now cometh into court the above-named John Martin Ross, and, 
having first heard read the charge herein, he demurs to the said 
charge and says that this court ought not to take cognizance of 
67 the offense charged against him, and that this court has no 
jurisdiction over him, the said John Martin Ross, to hear or 
to try the charge herein made against him, because, protesting that 
he is not guilty of the same, none the less the said John Martin’ 
Ross says that he is a subject of Great Britain, and this he, the said 
John Martin Ross, is willing to verify. Wherefore he prays judg- 
ment of this court will or ought to take cognizance of this charge, 
and that he may be dismissed and discharged by the court. 


(Signed) JOHN MARTIN ROSS. 
(Signed) G. W. HILL, 


Counsel for Accused. 


In the U. S. Cunsular-Genera! Court. 


Before General T. B. Van Buren, consul general, and Messrs. Foster, 
Keil, Manley, and Olmstead, associates. 


TurspDAy, the 18th day of May, 1880. 

The case of Jolin Martin Ross, charged with the murder on board 
the Bullion, was continued. 

Mr. G. W. Hill appeared for the accused, as before. 

After the associates had been duly sworn the consul general read 
the following decision upon the point raised by Mr. Hill, that the 
court had no jurisdiction to try the case, the accused being a British 

subject. 
68 The question raised by the learned counsel for the prisoner 

affects the interests not only of the prisoner at the bar, but of 
all who may hereafter be similarly situated. I have therefore given 
it all the consideration that the time and my limited references have 
rendered possible. I find by the authorities that both the United 
States and Great Britain have ever held in jealous regard their juris- 
diction over seamen sailing under their respective flags. 

Wheaton, in his “ Elements of International Law,” an authority 
universally recognized, says (page 164): “In the early disputes be- 
tween the two governments on this long-contested topic” (referring 
to the impressment of seamen from American vessels) “ the distin- 
guished person to whose hands were first intrusted the seals of the 
Department of State declared that the simplest rule will be that the 
vessel being American shall be evidence that the seamen ou board 
are such. Fifty years’ experience, the utter failure of many nego- 
tiations, and a careful reconsideration of the whole subject when the 
passions were laid and no present interest or emergency existed to 
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bias the judgment had convinced the American Government that 
this was not only the simplest and best but the only rule which 
could be adopted and observed consistently with the rights and 
honor of the United States and the security of their citizens. That 
rule announced, therefore, what would hereafter be the principle 
maintained by their Government. In every regular docu- 
69 mente | American merchant vessel the crew who navigated 
it would find their protection in the flag which was over 
them.” Again (on page 174) he says: “ The judicial power of every 
independent State then extends, with the qualifications mentioned ” 
(treaty qualifications), “1st, to the punishment of all offences 
against the municipal laws of the State, by whomsoever comwitted, 
within the territory; 2nd, to the punishment of all such offences, 
by whomsoever committed, on board its public and private ves- 
sels on the high seas and on board its public vessels in foreign 
ports; 3rd, to the punishment of all such offences by its subjects, 
wherever committed; 4th, to the punishment of piracy and other 
offences against the law of natious, by whomsoever and wheresoever 
committed.” And again: “Thus offences against the laws of a 
State prohibiting or regulating any particular traffic may be pun- 
ished by its tribunals when committed by its citizens in any piace, 
but if committed by foreigners such offences can only be thus pun- 
ished when committed within the territory of the State or on board 
of its vessels in some place not within the jurisdiction of any other 
State.” 
In “The Queen v. Anderson,” reported in vol: 1 of the “ English 
Law Reports of Crown Cases Reserved,” page 16, the doctrine is 
forcibly maintained by all the judges to whom the question has 
been referred that the courts of Great Britain had jurisdiction over 
and British law prevailed in regard toall offences committed 
70 ~—son board British merchant ships, by whomsoever committed. 
In this case an American citizen, serving on board a British 
ship, caused the death of another American citizen, serving on board 
the same ship, under circumstances amounting to manslaughter, the 
ship at the time being in the river Garonna, within French terri- 
tory, at a place below bridges and where great ships went. The 
French authorities refused to take jurisdiction. Thecourt in banco 
held unanimously “that the ship was within the admiralty juris-. 
diction ” (of Great Britain), “and that the prisoner was rightly tried 
and convicted at the central criminal court.” 
In the opinions of the judges in this case, several American cases 
holding the same doctrine are quoted approvingly. Said Blackburn, 
justice: “The expression ‘ British seamen’ may mean one who, 
whatever his natiouality, is serving on board a British ship,” and 
again it has been decided that a ship which bears a nation’s flag is 
to be treated as a part of the territory of that nation. A ship isa 
kind of floating island;” and iv reply to a suggestion from the 
_ ¢cuunsel for the prisoner following the above from Mr. Justice Black- 
burn, that “if the ship floats into the territory of another nation it 
- would cease to be so, and the jurisdiction of the flag would then be 
_ excluded, and this case might have been tried in France.” Bovill, 
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chief justice, said: “Even if it might, why should not this country 
regulate the conduct of those on board its own vessels so as to 
71 have concurrent jurisdiction?” The chief justice also said : 
“There are many observations to be found in various writers 
to show that in some instances, though subject to American law as 
a citizen of America and to the law of France as being found within 
French territory, yet that he must also be considered within British 
jurisdiction as forming a part of the crew of a British vessel, upon 
the principle that a country is presumed to have control over its 
vessels, though they may be in ports or rivers belonging to another 
nation.” The decisions of the U.S. courts in “ Thomas v. Lane” 
and the “U.S. v. Coombs” support this doctrine. It would seem to 
me useless, had I a full law library in my possession, to quote further 
to establish a doctrine that will probably not be disputed. The 
difficulty, however, that presented itself to my mind when the de- 
murrer was filed in this cause was whether the U.S. consular courts 
in this country, created under a treaty, by laws passed in pursuance 
thereof, could hold to answer any but American citizens; and, in 
view of the importance of the question and of its national character, 
I considered it my duty to ask the opinion of the United States min- 
ister in Japan. He has kindly given me his opinion, in which he 
maintains that by our existing treaty with Japan, and the statutes 
of the United States enacted to carry the same into effect, the exclu- 
sive jurisdiction to try this prisoner is in this court. In deference 
to this opinion, although my mind is not entirely free from 
72 doubt upon the question, I have concluded to maintain the 
jurisdiction already assumed. 

L suppose that the plea which has raised this question of juris- 
diction might have been overruled without going into the merits of 
the question at all, as a demurrer must state causes appearing on 
the face of the complaint. As I have said, however, I have deemed 
the point of too great impdrtance to be passed over in that way. 

The demurrer is overruled and the prisoner ordered to plead for 


the complaint. 
(Signed) THOS. B. VAN BUREN, 
Consul General. 


Consular-General Court of the United States for Kanagawa, Japan. 


UnitTep STATES 
v8 Ex Rel. Joun P. Reep. 


JoHN MarTIN Ross. 


John Martin Ross, named above, being first duly sworn, on oath 
says that he is about twenty-eight years of age and isa subject of 
Great Britain; that he isa native of Prince Edward’s Island, in 
North America, a province or dependency of the British Empire, 
and that he has never renounced the rights or liabilities of a British 

subject or been expatriated from his native allegiance or been 


73 naturalized in any other or foreign country. 
(Signed) * JOHN MARTIN ROSS. 


5—1683 | . 
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Subscribed and sworn to before me, at Kanagawa, this 12th day 
of May, 1880. 
[SEAL. ] (Signed) THOS. B. VAN BUREN, 
U. 8. Consul General. 


In the United States Consular-General Court at Kanagawa, Japan. 


Tue Unirep STaTEs 
v8. Ex Rel. Jonn P. REEp. 
JoHn Martin Ross. 
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And now comes the accused above named, John Martin Ross, by 
HH G. W. Hill, his counsel, and moves and prays the court to dis'niss 
ii the charge and complaint herein for the reason following, to wit: 
That he, the said John Martin Ross, ought not to be held to 
answer for the crime or offence charged herein unless and except 
upon a presentment or indictment of a grand jury, and that no 
iif such proceeding has been had herein. 
} (Signed) G. W. HILL, 
Counsel for Accused. 
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May 17th, 1880. 
74. ‘In United States Consular-General Court, Kanagawa, Japan. 


Unitep States 
v8. Ex Rel. Joun P. Regen. 
JoHN Martin Ross. 


Now comes the accused herein, John Martin Ross, named above, 
by his counsel, G: W. Hill, and moves the court and prays that the 
trial of the eharge herein be postponed for a period of five and a half 
months or until lst November, 1880, to enable the said John Martin 
Ross to procure the testimony of witnesses residing severally in 
Prince Edward’s Island, North America; in the States of Maine, 

Massachusetts, New York, and California, of the United States, and 
_in the Province of Nova Scotia, North America, testimony which 
is material and necessary to the defense of the accused and without 
which he cannot safely proceed to trial. 


(Signed) G. W. HILL, 
Counsel for Accused. 
May 17th, 1880. 


In United States Consular-General Court, Kanagawa, Japan. 


Tue Unitep STarTes 


v8. Ex Rel. Joun P. Reep. 
JOHN Martin Ross. 


ee _ John Martin Ross, being sworn, on his oath says that he 
-% _is the person named in the charge herein ; that he isa native 
of Prince Edward’s Island, North America, and is a subject 
_ of Great Britain; that he is not prepared at this time for the trial of 
ie charge herein made against him, and cannot be prepared until 

as procured the testimony of persons who are now without the 
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Empire of Japan, at great distances froin here, and who are here- 
inafter named ; that said persons are residing severally in Prince 
Edward’s Island aforesaid, in the States of Maine, New York, and 
California, in the United States, and in the Province of Nova Scotia, 
North America, and that it will require a period of several months 
to procure such testimony; and the affiant says thatif time is granted 
him for the purpose he expects to procure such testimony. He ex- 
pects to prove by persons who have known him from childhood, to 
wit, by John Nieholson and by his wife, Eaphenia Ross Nicholson, 
and by Euphenia Ross, the mother of the accused, each of whom are 
residing in Dorchester street, in Charlottetown, Prince Edward’s 
Island aforesaid, that he, the accused, has from an early period of his 
life been subject to fits and periods of delirium and insanity, during 
the continuance of which the accused has been totally unconscious of 
his own acts and incapable of discerning their effect and character; 
and hesays that he expects to prove by the testimony of the said John 
Nicholson, the said Euphemia Ross Nicholson, and the said Euphe- 
mia Ross, and by the testimony of Charles Smith, residing at No. 

15 Hamilton street, New York city; by that of one Jugles, 
76 residing at Machias, in the State of Maine; by that of one 

Hooper, residing at Rockland, in the State of Maine; by that 
of one Horner, master of ship “ Edith,” and residing in Yarmouth, 
Nova Scotia, in North America; by that of one Duryee, master of 
ship “St. Cloud,” and residing at Yarmouth aforesaid; by that of 
Donald Martin Ross, the brother of this affiant, and, as he believes, 
residing in San Francisco, California,and by that of one Gardenier, 
residing at Chelsea, in the State of Massachusetts, that the accused 
has in years past and prior to this time has several such attacks of 
insanity and delirium as is above described; and the affiant says 
that this application is not made for delay, but that the testimony 
described and which he expects to procure is material testimony and 
is essential and necessary to his defense, and that he cannot safely 
proceed to his trial without such testimony. 


(Signed) JOHN M. ROSS. 


' Subseribed and sworn to before me, at Yokohama, this 17th day 


of May, 1880. 
(Signed) | THOS. B. VAN BUREN, 


77 Subpeena. 
Criminal action. 


In the United States Consular Court for the Port of Kanagawa, 
Japan. 


Tue People oF THE Unirep States OF AMERICA 
against 
Joun Martin Ross. 


The People of the United States of America to F. E. Foster: 
You are commanded to appear before the U.S. consular court for 
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the port of Kanagawa, Japan, at the court-room of said court, in the 
U.S. consulate building, on the 18th day of May, 1880, at 10 o’clock 
a. m., as a- associate in a criminal action prosecuted by the people 
of the United States of America against John Martin Ross on bebalf 
of the people of the U.S. 

Given under my hand and the seal of this court this the 17th day 
of May, A. D. 1880. 

(Signed) THOS. B. VAN BUREN, 
[ SEAL. ] Consul General. 


(Indorsed:) No. 112. U.S.consular court, Japan. People 
78 of the United States against John Martin Rodd, defendant. 
Subpena. Filed. (Signed) Geo. E. Rice, consular court 
clerk. Office of U. S. marshal, Kanagawa, Japan. I hereby certify 
that I served the within subpoena on this 17th day of May, A. D. 
1880, on F. E. Foster, witnesses named in said subpoena, at Kanagawa, 
Japan, by showing the original to him personally and informing 
him of the contents thereof. H.S. Van Buren, U. 8. marshal. 


79 Subpoena. 


Criminal action. 
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In the United States Consular Court for the Port of Kanagawa, 
Japan. 


against 


Tae Preorp.e or THE UNITED STATES OF errs 
JoHN MartTIN Ross. 


The People of the United States of America to E. H. R. Manley: 


You are commanded to appear before the U. S. consular court 
for the port of Kanawaga, Japan, at the court-room of said court, 
in. the U. 8. consulate building, on the 18th day of May, A. D. 1880, 
at 10 o’clock a. m., as associate in a criminal action prosecuted by the 
ety of the United States of America against John Martin Ross on 

half of the people of the U. 8S. 

Given under my hand and the seal of this court this the 17th day 
of May, A. D. 1880. 


(Signed) THOS. B. VAN BUREN, 
[SRAL. ] Consul General. 
80 (Indorsed:) No. 112. U. S. consular court, Kanagawa, 


‘ 


Japan. People of the United States against John Martin Ross, 
defendant. Subpoena. Filed. (Signed) Geo. E. Rice, consular court 
clerk. Office of U.S. marshal, Kanagawa, Japan. I hereby certify 
that I served the within subpoena on the 17th day of May, 1880, on 
»  £.H.R. Manley, associate named in said subpena, at Kanagawa, 
___ Japan, by showing original to him personally — informing him of 

_ the contents thereof. H.S. Van Buren, U.S. marshal. 
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81 _ Subpeena.~ 
Criminal action. 


In the United States Consular Court for the Port of Kanagawa, 
Japan. 


Tue Preopie or tHe Unitrep States oF AMERICA 
against 
JoHN MARTIN Ross. 


The People of the United States of America to F. H. Olmstead : 
You are commanded to appear before the U.S. consular court for 
the port of Kanagawa, Japan, at the court-room of said court, in the 
U. S. consulate building, on the 18th day of May, A. D. 1880, at 10 
v'clock a. m., as associate in a criminal action prosecuted by the 
people of the United States of America against John Martin Ross 


on behalf of the people of the U.S. 
Given under my hand and the seal of this court this the 17th day 


of May, A. D. 1880. 
(Signed) THOS. B. VAN BUREN, 
| Consul General. 


[ SEAL. | 
(Indorsed:) No. 112. U. S. consular court, Kanagawa, 
82 Japan. People of the United States against John Martin 
Ross, defendant. Subpeena. Filed. (Signed) Geo. E. Rice, 
consular court clerk. Office of U. S. marshal, Kanagawa, Japan. 
I hereby certify that I served the within subpoena on this 17th day 
of May, A. D. 1880, on F. H. Olmstead, associate named in said sub- 
pcena, at Kanagawa, Japan, by showing the original to him person- 
ally and informing him of the contents thereof. H.S. Van Buren, 


U. S. marshal. 
83 Subpoena. 
Criminal action. 


In the United States Consular Court for the Port of Kanagawa, 
Japan. 


Tue PreopLte OF THE UNITED STATES OF AMERICA 
against 
JoHN MartTIN Ross. 


The People of the United States of America to O. Keil: 

You are commanded to appear before the U. S. consular court for 
the port of Kanagawa, Japan, at the court-room of said court, in the 
U.S. consulate building, on the 18th day of May, A. D. 1880, at 10 
o’clock a. m., as associate in a criminal action prosecuted by the 
people of the United States of America against John Martin Ross 


on behalf of the people of the U.S. 5 
Given under my hand and the seal of this court this the 17th day 


of May, A. D. 1880. 
(Signed) THOS. B. VAN BUREN, 
Consul 


[ SEAL. ] 
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(Indorsed:) No. 112. U. 8. consular court, Kanagawa, 
84 Japan. People of the United States against John Martin 
Ross, defendant. Subpcena. Filed. (Signed) Geo. E. Rice, 
consular court clerk. Office of U.S. marshal, Kanagawa, Japan. I 
hereby certify that I served the within subpcna on this 17th day 
of May, A. D. 1880, on O. Keil, associate named in said subpoena, at 
Kanagawa, Japan, by showing the original to him personally and 
informing him of the contents thereof. H. 5S, Van Buren, U. 8S. 
marshal. 
85 In the United States Consular-General Court for Kanagawa, 
Japan. 


Tae Unitep StrarTes 
vs. Ex Rel. Jonn P. Reep. 
JoHN MartTIN Ross. 


Now comes the accused, John Martin Ross, by his counsel, G. W. 
Hill, and moves the court and prays that a jurv be summoned ac- 
cording to law to hear and try the crime charged against the ac- 
cused. : 

(Signed) G. W. HILL, 


Counsel for Accused. 
May 18th, 1880. 


Constitution of the U.S., art. ILI, sect. I, par. 3. 
eas ajseaen “ amendment, art. VI. 


In the United States Consular-General Court for Kanagawa, Japan, 


Tue Unitep States 
v8. Ex Rel. Joun P. Reep. 
JOHN Martin Ross. 


And now comes John Martin Ross, the accused above-named, by 
G. W. Hill, his counsel, and demurs to the proceedings herein, 
and ag teed the court and prays to be discharged for| the reason fol- 

wing: 
86 That the said accused, John Martin Ross, is entitled in law 
‘s and has a right to a public trial by an impartial jury of the 
_ district wherein the alleged crime has been committed. 
| (Signed) G. W. HILL, 
ese Counsel for Accused. 
ce - May 18th, 1880. 


_ Constitution of the U.S., art. III, sec. Ii, par. 3. 
eee “  amend’t, art. Vi 
__ Kent Con., sect. XXIV, marg. p. 13. é 
“Att'y Gen’! Op., V, 1X, p. 200, per Jon. Black. 
8 Howard U. S. 15 p. 272. 
Wallace, p-. 119-139, x parte Milligan. 
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JAMES MCINTYRE, SUPERINTENDENT, &¢. 
In the U. S. Consular-General Court, Kanagawa, Japan. 


against 


THe Prope or THe Unirep oe 
JoHN Martin Ross. 


May 18, 1880. 
To G. W. Hill, Esq., counsel for prisoner : : 


The following are the names of witnesses for the prosecution in 
the above canse: Sam’! Scott, Wm. Thomas, Chas. Brown, James 
Bennett, John Collins, Wm. Quinlan, John Coyle, Dr. T. H. 
87 Tripler, John P. Reed, Constable Hazell. 
(Signed) THO. B. VAN BUREN, 
Consul General. 


Copy served on counsel for prisoner 18th May, 1880. 


88 Subpeena. 


Criminal action. 


In the United States Consular Court for the Port of Kanagawa, 
| Japan, 


against 


Tue Peopvie or THe Unttrep STATES OF ets. 
Joun Martin Ross. 


The People of the United States of America to Dr. T. H. Tripler: 


You are commanded to appear before the U.S. consulare court 
for the port of Kanagawa, Japan, at the court-room of said court, 
in the U. S. consulate building, on the 19th day of May, A. D. 
1880, at 10 o’clock a. m., as a witness in a-criminal action prose- 
cuted by the people of the United States of America against John 
Martin Ross on behalf of the prosecution. 

Given under my hand and the seal of this court this the 18th 
day of May, 1880. 

(Signed) THOS. B. VAN BUREN, 
[SEAL. | Consul General. 


(Indorsed:) No. 112. U. S. consular court, Kanagawa, Japan. 

The People of the United States against John Martin Ross, 

89 defendant. Subpoena. Filed. (Signed) Geo. E. Rice, consu- 

lar ‘court clerk. Office of U.S. marshal, Kanagawa, Japan. 

I hereby certify that I served the within subpoena on this 18th day 

of May, 1880, on Dr. T. H. Tripler, witnesses named in said sub- 

peena, at Kanagawa, Japan, by showing the original to him person- 

ally and informing him of the contents thereof. H.S. Van Buren, 
U. S. marshal. 
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JOHN M. ROSS VS, 


90 In the United States Consular-General Court for Kanagawa, 
Japan. 


Tue Unitrep Strares 


vs. \ Rel. John P. Reed. 
JoHN Martin Ross. 


Now comes the accused above named, by his counsel, G. W. Hill, 
and moves the court and prays that the trial of this cause be post- 
poned for a period of one month on the ground and for the reason 
that an impartial frial of the charge herein cannot be had at this 
place and at this time. 

(Signed) G. W. HILL, 
Counsel for the Accused. 
May 19th, 1880. | 


In the United States Consular-General Court for Kanagawa, Japan. 


Tue Unitep States 


v8. Ex Rel. John P. Reed. 
JOHN Martin Ross. 


John Martin Ross, the person named in the above-entitled charge, 
says that the charge herein is of a crime alleged to have been com- 
mitted by the accused in the port of Yokohama on the 9th day of 
May instant and only ten days since; that, as he is informed and 

verily believes, there has been since the said 9th May and 
91 __ still is in and among the community of foreigners residing 

here, and especially among those who are citizens of the 
United States, a feeling of great excitement on account of the said 
alleged crime and an intense and bitter feeling against the accused ; 
that such a feeling pervades the community here to an extent that 
an impartial trial of the accused cannot be had at this time, and 
that the accused cannot safely proceed to trial at this time and at 
this place. 

(Signed) JOHN M. ROSS. 


Subscribed and sworn to before me at Kanagawa this 19th day of 


(Signed) THOS. B. VAN BUREN, 
Consul General. 


In the U. 8. Consular-General Court, Kanagawa, Japan. 


against 


THe Unitep STaTes or AMERICA 
JoHN Martin Ross. 


_ I hereby certify that the foregoing is a full, true, and correct copy 
of the record and evidence and of all and every part thereof in | 
above-entitled cause on file in this court. 


_- Yokohama, May 21, 1880. 
ee THOS. B. VAN BUREN, [sxat.] 
a Consul General. 
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JAMES MCINTYRE, SUPERINTENDENT, &C. 


92 Unitep States Leearion, 
Toxe!, JAPAN, May 22, 1880. 
The furegoing record and the several matters therein contained 
having been read and examined, and it appearing therein that John 
Martin Ross was, on the 20th day of May, 1880, duly convicted of 
the crime of murder in manner and form as charged against him, 
and that Thomas B. Van Buren, Esq., the consul general, and the 
four several associates therein named, being citizens of the United 
States, did all concur in such conviction, the said conviction is hereby 
approved by me. 
[ SEAL. | JOHN A. BINGHAM, 
Envoy Extraordinary and Minister Plenipotentiary 
of the United States of America to Japan. 


| Endorsed :] U. 8. circuit court, N. D.of N. Y. Filed Dee. 1, 
1890. W.S. Doolittle, clerk. 


93 Opinion. 
United States Circuit Court, Northern District of New York. 
In Re Joun M. Ross upon Habeas ‘Corpus. 


WALLACE, Jd.: ; 


It appears by the petition and return in this case that the peti- 
tioner is now confined in the Albany penitentiary under a sentence 
of imprisonment for life, he having been ,originally sentenced to 
death by hanging and that sentence having been commuted by the 
President of the United States to imprisonment for life. It further 
appears that the sentence was imposed by the consul general of the 
United States at Kan»gava, Japan, and approved by the United 
States minister residet.. 1 Japan, upon the conviction of the peti- 
tioner, after a trial before the consul general, of the crime of mur- 
der, committed in the harbor of Yokohama, Japan, on board an 
American vessel, of which the petitioner was at the time a member 
of the crew. 

By the laws of the United States the ministers and consuls of the 

United States appointed to reside in China, Japan, Siam, 
v4 Egypt, or Madagascar are invested with judicial authority to 

arraign, try, and sentence all citizens of the United States 
charged with offences against laws committed in their respective ~ 
countries, and also with all the judicial authority in regard to civil 
rights, whether of property or person, necessary to execute the pro- 
visions of treaties between the United States and the countries to 
which they are respectively accredited. Their jurisdiction embraces 
“all controversies between citizens of the United States or others 
provided for by such treaties.” U.S. Revised Statutes, sees. 4083, 
4084, 4085. Section 4086 of the Revised Statutes provides that such 
jurisdiction in both criminal and civil matters shall in all cases be 
exercised and enforced in conformity to the laws of the United 
States, which are, so far as is necessary to execute such treaties and 
so far as they are suitable to carry the same into effect, extended 
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JOHN M. ROSS VS. 


over all citizens of the United States in those countries and over all 
others to the extent that the terms of the treaties justify or require. 
It further provides that “if neither the common law nor the law of 
equity or admiralty nor the statutes of the United States farnish 
appropriate and sufficient remedy the ministers in those countries 
respectively shall, by decrees and regulations which shall have the 
force of law, supply such defects and insufficiency.” By secs. 4117 
and 4119 the ministers are directed to prescribe and promul- 
95 gate the forms of process, the mode of executing the same, 
and the manner in which trials shall be conducted, and they 
are directed to transmit their regulations, orders, and decrees to the 
Secretary of State to be laid before Congress for revision. Jurisdic- 
tion to try the petitioner was assumed by the consul general under 
the provisions of the treaty between the United States and Japan 
concluded June 15th, 1857, and proclaimed June 30th, 1858, which, 
among other things, contains the following stipulation: “Americans 
committing offences in Japan shall be tried by the American consul 
general or consul and shall be punished according to American 
laws. Japanese committing offences against Americans shall be 
tried by the Japanese authorities and punished according to Japan- | 
ese law.” 

It is insisted for the petitioner that the sentence imposed upon 
him is void because the consul general did not have jurisdiction to 
try a person not a citizen of the United States; that if he had juris- 
diction in the case the petitioner was entitled to be placed on trial 
only upon the presentinent or indictment of a grand jury,and to be 
tried by a common-law jury, and that if the statutes which confer 
judicial powers and criminal jurisdiction upon ministers and con- 
suls do not preserve to the accused the right to be tried only after 
presentment or indictment of the grand jury and then by jury these 
statutes are unconstitutional. 

96 The questions which are thus presented are of great inter- 
est and importance. They have never been considered by 
any of the circuit or district courts or by the Supreme Court of the 
United States in any adjudications which have been brought to the 
attention of this court; yet, during the thirty years since the stat- 
utes conferring the judicial powers on ministers and consuls, which 
have been referred to, were enacted, that jurisdiction has been freely 
' exercised. Citizens of tle United States have been tried for serious 
offences before these officers, without preliminary indictment or a 
common-law jury, and convicted and punished. These trials have 
been authorized by the regulations, orders,and decrees of ministers, 
and it must be presumed that the regulations, orders, and decrees of 
ministers prescribing the mode of trial have been transmitted to the 
_ Secretary of State and by him been laid before Congress for revision, 
_ @s required by law. Unless the petitioner was not properly subject 
to this jurisdiction because he was not a citizen of the United States 
his trial and sentence were in all respects model as well as substan- 
tial, regular, and valid under the laws of Congress according to the 
construction placed upon these statutes by the acquiescence of the 
executive, administrative, and legislative departments of the Gov- 
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ernment for this long period of time. It was the view of the 
97 consul general, inasmuch as the pétitioner was a seaman 

upon an American vessel, his status as a citizen of the 
United States, or at any rate as an American within the meaning 
of the treaty with Japan, could not be questioned while he was 
under the protection of the flag; and this view was approved by 
action of the minister to Japan, the State Department, and the 
President. Under these circumstances this court ought not to judge 
that the sentence imposed upon the petitioner and modified by the 
President was utterly unwarranted and void when the case is one 
in which his rights can be adequately protected by the Supreme 
Court, and when a decision by this court setting the petitioner at 
liberty, although it might be reversed, would be practically irrevo- 
cable. 


(Indorsed:) Crim. 365. United States circuit court, northern dis- 
trict of New York. Jn re John M. Ross upon habeas corpus. Opinion, 
Wallace, J. Filed Dec. 1, 1890. W.S. Doolittle, clerk. 


98 | Appeal. 


Cireuit Court of the United States for the Nurthern District of New 
York. 


In the Matter of the Petition of Jonn M. Ross for a Writ of Habeas 
Corpus. 


The above-named petitioner, John M.. Ross; conceiving himself 
aggrieved by the order entered on January 21st, 1891, in the above- 
entitled proceeding, doth hereby appeal from said order to the 
Supreme Court of the United States; and he prays that this his 
appeal may be allowed, and that a transcript of the record and pro- 
ceedings and papers upon which said order was made, duly authen- 
ticated, may be sent to the Supreme Court of the United States. 

GEORGE W. KIRCHWEY, 
Attorney for Petitioner & Appellant, John M. Ross, 
40 Tweddle Building, Albany, N. Y. 


Albany, N. Y., March 10th, 1891. 
And now, to wit, on March 11th, 1891, it is ordered that the appeal 


be allowed as prayed for. 
WM. J. WALLACE. 


(Indorsed:) In the matter of John M. Ross. Appeal. Filed 
March 19th, 1891. W.S. Doolittle, clerk. 
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4 99 Citation. 

3 Circuit Court of the United States for the Northern District of New 
3 York. 

: In the Matter of the Petition of Jonn M. Ross for a Writ of Habeas 
‘ Corpus. 

i Unitep Srates OF AMERICA, 88 : 

To D.S. Alexander, Esq., United States attorney, Greeting : 

. You are hereby cited and admonished to be and appear ata 
3 Supreme Court of the United States, to be holden at Washington on 
: the fifth Monday of March, eighteen hundred and ninety-one, pur- 
4 suant to an appeal filed in the clerk’s office of the circuit court of 
3 the United States for the northern district of New York, wherein 
J John M. Ross is appellant and The United States is respondent, to 
3 show cause, if any there be, why the judgment in the said notice of 
4 appeal mentioned should not becorrected and speedy justice should 
2 not be done to the parties on that behalf. 

: Witness the Hon. Melville W. Fuller, Chief Justice of the United 
4 States, this 11th day of March, in the year of our Lord one thonu- 
q sand eight hundred and ninety-one. 

4 WM. J. WALLACE. 
4 Due service of the above citation upon appeal is admitted this 


20th day of March, 1891. 


a ® 


D. S. ALEXANDER, 
United States Attorney. 


‘gue tenk U. S. cireuit court, N. D. of N. Y. Filed Mar. 23, 
1891. W.S. Doolittle, clerk. 


100 Uwyrrep States or AMERICA. bi 
Northern District of New York, } x 


I, William S. Doolittle, clerk of the circuit court of the United 
States of America for the northern district of New York, in the 
second circuit, do hereby certify that the foregoing pages, numbered 
from 1 to 99, inclusive, contain a true and complete transcript of 
the record and proceedings had in said court in the matter of John 
M. Ross upon habeas corpus as the same remain of record and on file 
in said office. 

In testimony whereof I have caused the seal of the said court’ 

to be hereunto affixed, at the city of 


4 Seal of the U.S. Circuit Utica, in the northern district of New 
% Court, Northern Dis- York, in the second circuit, this twenty- 
trict N. Y. sixth day of March, in the year of our 


Lord one thousand eight hundred and 
ninety-one and of our Independence the one hundred and fifteenth. 
W. 8. DOOLITTLE, Clerk. 


Endorsed on cover: N. New York C.C. U.S. No. 1683. John 
___M. Ross, appellant, vs. James McIntyre, superintendent of the peni- 
- «+ tentiary of the State of New York, at Albany. Filed March 30, 
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Iu the Supreme Court of the United States, 


Ovroser Term, 1890. 


Joun M. Ross, Appellant, } 
v8. 


James Molnryre, Superintendent + No. 1683. 
of the penitentiary of the State | 
of New York, at Albany. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT 
OF NEW YORK. 


BRIEF FOR THE APPELLANT. 


ES 


YS ee 
a ne 


Iu the Supreme Court of the United States. 


Ocroser Term, 1890. 


Joun M. Ross, Appellant, 
vs. 
James MoInryre, Superintendent ; No. 1683. 


of the penitentiary of the State 
of New York, at Albany. 


APPEAL FROM THE UIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF NEW YORK, 


BRIEF FOR THE APPELLANT. 


en a cm at 


STATEMENT OF THE CASE. 


This is an appeal from an order of the Circuit Court of the 
United States for the Northern District of New York, denying 
appellant’s motion for his discharge from the custody of the 
respundent and dismissing the writ of habeas corpus issued upon 
the petition of the appellant out of the said court, on the 19th day 
of March, 1890, (Record, pp. 9 and 10.) 

The facts of the case are as follows : 

On the ninth day of May, 1880, John M. Ross, the appellant, 
# seaman on the American merchant vessel, the “‘ Bullion,” while 
the ship was lying at anchor in the harbor of Kanagawa, Japan, 
fatally assaulted Robert Kelly, the mate of the vessel. The 
assanlt was committed and the mate died on the deck of the ship. 
Ross was at once seized, put in irons and, on the same day, taken 
ashore and confined in the jail at Kanagawa. A sworn complaint, 

1 


2 


charging him with murder, was, on the following day, filed by 
the master of the ship in the United States Consular General 
Court at that place. 

Upon this complaint, without presen! ment or indictment by a 
grand jury, the prisoner was on the 18th day of May tried upon 
said charge in said Consular General Court before Thomas B. 
Van Buren, the United States Consul General, and four associates. 
(Record, 13-41.) The prisoner demanded but was refused a trial 
by jury. (Record, 15, 38.) He was convicted of the crime 
charged and sentenced to death, and this sentence was duly ap- 
proved by the United States Minister toJapan. (Record, 29, 41.) 

It nowhere appears on the record that, at the time of the killing 
and trial, Ross was.an American citizen; he claimed to be and 
offered to prove that he was a British subject, but was not allowed 
to do so, (Record, 14, 15, 41, 33.) 

On the 6th day of August, 1§80, upon the application of the 
United States Minister to Japan, the President granted the pris- 
oner a conditional pardon, and commuted his sentence to imprison- 
ment for life in the Albany Penitentiary, where, and under which 
commutation of sentence, he is now confined. (Record, 2, 3, 6.) 


On the 19th of March, 1890, 'the appellant filed his peti- 
tion for awrit of habeas corpus in the Dircuit Court of the 
United States for the Northern District of New York, wherein he 
alleged that he was deprived of his liberty and unlawfully con- 
fined by James MelIntyre, superintendent of the Albany Peni- 

tentiary, by authority of the United States, and under the warrant 
of conditional pardon and commutation aforesaid. The appellant 
_ denied that the court which tried and convicted him had jurisdic 
~~ tion either of his person or of the offense, and claimed that his 
_ said trial, conviction and imprisonment were and are wholly ille- 
gal and without warrant of law. (Record, 1.) 
The writ-was issned and eerved, and due return made, and the 
_ nontter ia oe toa hearing before Judge Wallace, Novem- 
é ie Qist of January, 1891, an order was 
ing the writ and Temanding the petitioner to the 
anc d to the _costody of the said superintendent. 


| ge Wallace appears. (Record, 41.) 


Diep pling Ament eb AB ‘ 


3 


The appellant raises and presents for the consideration of the 
court the following questions : 

First. Whether the Consular General Court at Kanagawa had 
jurisdiction of the offense charged, the same not having been 
committed within the territory of Japan, but upon an American 
ship and within the jurisdiction of the domestic trlbunan of the 
United States. 


Second. Whether said Consular General Court, under the 
treaties with Japan and the laws enacted in pursuance thereof, 
had jurisdiction to try and render judgment against the appellant, 
it not appearing that he was a citizen of the United States, or 
that the person against whom the offense was committed was a 
Japanese. 


Third. Whether said Consular General Court ever acquired 
jurisdiction over the appellant, in presuming to try him without 
presentment or indictment by a grand jary, as required by the 
fifth amendment to the Constitution of the-United States. 


Fourth. Whether the trial of the appellant by said Consular 
General Court, not having been by jury, was nota violation of his 
constitutional rights under subdivision 3, of section 2, of the 
third article of the Constitution, and under the sixth amendment 
thereto, and, therefore, wholly void. 


These questions will be discussed in the order in which they are 
here presented. 


he appellant claims that the order of the Circuit Court of the 
United States for the Northern District of New York, filed on 
the 21st day of January, 1891, denying his motion for hia dis- 
charge from imprisonment at the hands of the respondent and 
dismissing the said writ of habeas corpus, was wholly erroneous 
and contrary to law. 
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ARGUMENT. 


I, 


THE CRIME HAVING BEEN COMMITTED ON BOARD AN AMERIVAN 
VESSEL, ALTHOUGH SUCH VESSEL. WAS LYING IN THE HARBOR OF 
Kanacawa, JAPAN, WAS NOT COMMITTED WITHIN THE TERRITORIAL 
JURISDICTION OF THE ConsuLak GeNneRAL Court or Kanacawa 
BUT WITHIN THAT OF THE Ustrep Srares. Ir was COGNIZABLE 
ONLY BY THE DOMESTIC TRIBUNALS OF tut Unrrep Srarss. 


Firat. The Consular General C ourt, being a court of special 
and.limited jurisdiction, hasno powers save such as. are expressly 
conferred by the treaty and statutes to which it owes its origin. 
These expressly confine its jurisdiction to the territorial limits of 


"by the exterritorial courts, maintuined by Christian nations in cer- 
- tain Oriental states, is now generally conceded. The judicial 

_ fanctions exercised by the consuls of such nations in the Levant 
are no longer regarded as a survival of the ancient magisterial au- 
_. thority of consular representatives, but as a modern device for pro- 
_  teeting Christian residents and travelers in Mahometan and other 
priental countries frum the strange and oppressive laws and bar- 
bai ou: procedure of those countries. Accordingly, it is only by 
tres ty, and asa matter of special compact in each instance, that 
- the mani yal laws and institutions of occidental states are al- 

Tow ed to have this exterritorial operation. 


Wheat. Int. Law (Bord), 110, 1102. 
Whart. Dig. Int. Law, § 3s. 


oin has been conclusively established, as far as the 

in doctr o is eoncornod, by the decision of this court in 
iv. 8s. 3B, in which Mr. vention Bradley, writ 

e « cons dered as Ea true, that, for 

: el “may be vested in the consuls 

0 n, we must look to the express pro- 
atios d into with that nation, and 

te ) which the consuls represent.” 
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The special and limited character of the jurisdiction exercised — 
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The assumed jurisdiction of the so-called Consular Courts of 
the United States, in Japan, is based entirely upon certain provis- 
ions of two treaties, concluded between the two nations in 1857 
and 1858, respectively. The former of these, known as the 
treaty of Simoda, and which was proclaimed on the 30th of 
June, 1858, concedes the claim of the United States to jurisdic- 
tion over her own citizens, in these terms : 


“Arriote IV. 

“Americans committing offenses in Japan shall be tried 
by the American Consul General or Consul, and shall be 
punished according to American law. Japanese commiting 
offenses against Americans shall. be tried by the Japanese 
authorities and punished according to Japanese laws.” 


The treaty of Yedo, concinded July 29, 1858, and proclaimed 
7 on the 23d of May, 1860, substitutes for this article, the follow- 
{ ing: 
 * 


“Artioce VI. 


“Americans committing offenses against Japanese shall 
be tried in American Consular Courts, and when guilty 
shall be punished according to American law. Japanese 
committing offenses againet Americans shall be tried by 
the Japanese authorities and punished according to Japan- 
ese law. The Consnlar Courts shall be open to Japanese 
d creditors to enable them to recover their just claims against 
American citizens, and the Japanese Courts shall in like 
: manner be open to American citizens for the recovery of 
their just claims against Japanese.” 


These treaties contain other provisions, relative to a certain co- 
operation and comity of proceeding between the American and 
Japanese authorities, but no other grant or concession of jurisdic- 
tion. 

In assumed pursuance of these treaties and in order to carry 
the above quoted provisions into effect, the Congress of the United - 
States, in 1860, passed a law (U. S. Stat. at Large, 1860, chap. 
CLXXIX, June 22d) investing ministers and consuls of the 
United States in Japan with judicial authority, defining their 
2 
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jurisdiction and prescribing rules by which they should be gov- 
erned in the administration of justice. This law, as amended and 
how in force, together with acts supplemental. thereto, is now 
contained in Title XLVII of the Revised Statutes of the United 
‘States. 

‘The following sections of the Revised Statates contain the 
more important provisions of this legislation of Congress : 


Sec. 4083. To carry into full effect the provisions of the 
treaties of the United States with China, Japan, Siam, 
' Egypt and Madagascar, respectively, the minister and the 
consuls of the United States, duly appointed to reside in 
each of those countries, shall, in addition to other powers 
and duties imposed upon them, respectively, by the pro- 
visions of snch treaties, respectively, be invested with the 
judicial authority herein described, which shall appertain 
to the office of minister and consul, and be a part of the 
duties belonging thereto, wherein, and so far as, the same 
is allowed by treaty. 
Sxo. 4084. The officers mentioned in the preceding sec- 
_ tion are fully empowered to arraign and try, in the man- 
ner herein provided, all citizens of the United States 
charged with offenses against law, committed in such 
countries, respectively, and to sentence such offenders in 
* the manner herein authorized ; and each of them is author- 
- ized to issue all such processes as are suitable and neces- 
sary to carry this authority into execution. 
Sze. 4086. Jurisdiction in both criminal and civil mat- 
ters shall, in all cases, be exercised and enforced in con- 
with the laws of the United States, which are 
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of equity and admiralty shall be extended in like manner 
over such citizens and others in those countries; and if 
neither the common law, nor the law of equity or admi- 
ralty, nor the statutes of the United States, furnish appro- 
priate and sufficient remedies, the ministers in those coun- 
tries, respectively, shall, by decrees and regulations which 
shall have the force of law, supply such defects and 
deficiencies. 


Sxo. 4087. Each of the consuls mentioned in section — 
forty hundred and eighty-three, at the port for which he 
is appointed, is authorized upon facts within his own 
knowledge, or which he has good reason to believe true, or 
upon complaint made or information filed in writing and 
authenticated in such way as shall be prescribed by the 
minister, to issue his warrant for the arrest of any citizen 
of the United States charged with committing in the coun- 
try an offense against law; and to arraign and try any such 
offender; and to sentence him to punishment in the man- 
ner herein prescribed. 


Sro. 4102. Insurrection or rebellion against. the govern- 
ment of either of those countries, with intent to subvert 
the same, and murder, shall be capital offenses, punishable 
with death ; but no person shall be convicted of either of 
those crimes unless the consul and his associates in the trial 
all coneur in opinion, and the minister also approves of 
the conviction. But it shall be lawful to convict one put 
upon trial for either of these crimes, of a less offense of a 
similar character, if the evidence justifies it, and to punish 
as for other offenses by fine or imprisonment, or both. 


Sxo. 4103. Whenever any person is convicted of either 
of the crimes punishable with death, in either of those 
countries, it shall be the duty of the minister to issue his 
warrant for the execution of the convict, appointing the 
time, place, and manner; buat if the minister is ‘satisfied 
that the ends of public justice demand it, he may from 
time to time postpone such execution; and if he finds 
mitigating circumstances which authorize it, he may sub- 
mit the case to the President for pardon. 


So. 4106. Whenever, in any case, the consul is of opin- 
ion that by reason of the legal questions which may arise 
therein, assistance will be useful to him, or whenever he 
is of opinion that severer punishments than those specitied 
in the preceding sections will be required, he shall sum- 
mon to sit with him on the trial one or more citizens of the 
United States, not exceeding four, and in capital cases not 
less than foar, who shall be taken by lot from a list which 
had -previously been submitted to aud approved by the 
minister, and shall be persons of good repute and com- 
petent for the duty. Every such associate shall enter upon 
the record his judgment and opinion, and shall sign the 
same; but the consul shall give judgment in the case. 
If the consul and his associates concur in opinion, the de- 
cision shall, in all cases except of capital offenses and ex- 
cept as provided in the preceding section, be final. If any 
of the associates differ in opinion from the consul, the case, 
without further proceedings {together with the evidence and 
opinions, shall be referred to the minister for his adjudica- 
tion, either by entering up judgment therein, or by remit- 
ting the same to the consul with instructions how to pro- 
ceed therewith. 


. The ‘Congress has, furthermore, under the authority of the 10th 
“bdr of section 8, of {the 1st Article of the Constitution, 
auth that body “ to define and punish piracies and felonies 
omit 1 on the high seas, and offenses against the law of na- 
oni n,” enacted the following provisions (Rev. Stat.) : 

Beombagen Every person who commits murder * * * 
_ the high seas, or in any arm {of jthe sea, or in any 


‘iver h wen, creek, basin, or bay within the admiralty and 
. peers pose the United States, and out of the 
‘Jurisdiction of any particular State; 

ho upon such waters malicionsly strikes, stabs, 
} Or. at any other person, of which 
ng, poisoning or shooting such 
» land or at sea, within or with- 
shal suffer death. 


Section 5372 of the same title reads: 


Sec. 5372. Every person who commits upon the high 
seas, or in any river, harbor, basin, or bay, out of the juris- 
diction of any particular State, murder or robbery, or any 
other offense which, if committed within the body of a 
county, would be punishable with death by the laws of the 
United States, is a pirate, and shall suffer death. 


The Congress has also provided by statute for the place of trial 
of any of the above enumerated offenses. (Rev. Stat., § 730). The 
trial of all offenses committed upon the high seas or elsewhere, 
out of the jurisdiction of any particular State or district, shall be 
in the district where the offender is found, or into which he is 
first bronght. 

By virtue of the enactments first above quoted, consuls of the 
United States sit and exercise the civil and criminal jurisdiction 
described, at Kanagawa (Yokohama), Osaka, Hiogo and Nagasaki, 
in Japan, while the United States minister exercises his combined 
original and appellate jurisdiction over the whole empire. 

An examination of the statutes assuming to confer this jurisdic- 
tion under the treaties, shows that the jurisdiction is, by the terms 
of the law strictly confined to the territorial limits of Japan. 
($§ 4084, 4087.) The language employed seems to show that the 
statutes are intended to apply to citizens of the United States resid- 
ing in the empire or actually being upon Japanese soil. Thus the 
reference (§ 4084) is to offenses committed “ in such countries,” and 
“in the country.” (§ 4087.) There appears nowhere any intention 
to extend this jurisdiction to vessels upon the high seas, even within 
the territorial waters of Japan. A recent authority (Scidmore, U. 
S. Courts in Japan, 1887) declares that offenses committed on the 
high seas are excluded from the cognizance of the Consular Courts 
(p. 14). 

A Circuit Court of the United States has come to a more defi- 
nite and pertinent conclusion even than this; namely, that the 
consular jurisdiction does not extend to the decks of American 
In the matter of Joseph Stupp (11 Blatch. 124) Mr. Justice 
Blatchford, after an claborate review of the treaty-making and 
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legislation of the United States, of the kind under consideration, 
sume up as follows (p. 149): 


‘* Such are the law and the facts iv regard to these treaty 
provisions, the Acts of Congress thereon, and the practical 
execution of them, in respect to the jurisdiction specially 
conferred by treaty upon officers of the United States, in 
regard to crimes commited by citizens of the United States, 
wholly out of the physical territory of the United States, 
and not an board of vessels of the United States.” 


_ The fact that Japan might, in the absence of treaty or otherwise, 
have exercised jurisdiction in this vase, the erime having been com 
mitted in her territorial waters, carries with it no implication as 
to the extent of the consular jurisdiction. It nowhere appears that 
Japan has parted with the whole of her jurisdiction, and there 
exists no ground for assuming that the jurisdiction of the Consular 
Courts in the empire is geographically co-extensive with the local 
Spegiea: : 


It i is-to be observed also that the jurisdiction which a State exer- 
cises over its territorial waters is an incident of its sovereignty, 
‘and is based on political confiderations. These reasons for its 
exercise do not apply to the Consular Courts, and the possession of 
such jurisdiction must accordingly be denied them. 


E _Szconn. —The domestic jurisdiction of the modern state ex- 
tends to orimes committed upon private as well as public vessels 


. This principle of the extension of the territorial sovereignty of 
State c ie pees seas which are traversed by her shipe, and over 
ert n ove Hy wherever their allegiance may be 
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This jurisdiction was asserted by Mr. Cass, Secretary of State, 
in his instructions to the American Minister at the Court of St. 
James, in 1859, in these words : 


* By the law of nations every independent State posses- 
ees the exclusive right of police over all persons within its 
jurisdiction, whether upon its soil or in its vessels upon the 
ocean,” 

Whart. Dig. Int. L., § 15. 


The Congress has distinctly and emphatically affirmed the pos- 
session and exercise of this jurisdiction by{the United States, by a 
long series of enactments designed to make it effectual. 

Rev. Stat., $8 5239, 6846, 5348, et seq. 


For the purposes of this jurisdiction, a foreign port is regarded 
as being within the high seas and the ship as a part of the terri- 
tory of the state to which she belongs. ; 

The term “ high seas” has been defined to mean any waters 
on the sea-coast which are without the boundaries of low-water 
mark, although such waters may be in a roadstead or bay, within 
the jurisdictional limits of a foreign government. 

| Rey. Stat., Gould & T,’s notes, p. 1011. 


It was so held and the jurisdiction of the United States asserted 
in a case where the ship on which the crime was committed, an 
American schooner, lay at anchor in an open roadstead near the 
island of St. Jago, half a mile from shore (U. S. v. Ross, 1 Gall. 
624) ; in another, where the vessel lay in the harbor of Palermo, 
fastened to the shore by cables (U. S. v. Seagrist, 4 Blateh. 420) ; 
in both these cases, and in many others which have been decided 
by the courts (vide, e.g., U. 8. v. Pirates, 5 Wheat. 184; U. 8. 
v. Gordon, 5 Blatch. 18), it was held that the offense was com. 
mitted on the Aigh seas and, therefore, within the maritime juris- 
diction of the United States. 

The same doctrine was established in England, in 1868, by a 
decision of the Court of Criminal Appeal, which asserted the ju- 
risdiction of the ordinary English tribunals over an American citi- 
zen, for a crime committed on board a British vessel, while such 
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vessel was proceeding up the river Garonne, in France (Reg. v. 
Anderson, 11 Cox Cr. Cas. 198). 
This doctrine, which is now generally acquiesced in, establishes 
the proposition that although the Bullion was at the time lying 
in the territorial waters of Japan, the offense for which the ap- 
pellant was tried and convicted was, nevertheless, committed upon 
the high seas, and thus within the immediate jurisdiction of the 
domestic tribunals of the United States. 


Tuirp.— The original and domestic jurisdiction of the Federal 
Courts being adequate to deal with cases of this kind, it will not 
be presumed that the Congress intended to set up a novel juris- 
diction of limited and inferior character, to supersede or com- 
pete with the former. 

It is contended that, in cases where this domestic jurisdiction 
exists, it must be taken to be exclusive of the assumed local juris- 
diction. In the absence of clear terms conferring a duplicate or 
conenrrent jurisdiction upon the Consalar Courts, they must be 
regarded as merely supplementary to the Federal Courts. 

It is evident that the reason for instituting exterritorial 
_ courts of: this character fails, whenever they claim a jurisdiction 
already exercised by the territorial courts of the State. Clearly 
they are instituted to exclude a foreign and barbarous jurisdic- 
tion, not an existing domestic, civilized jurisdiction. Being estab- 
lished, as they avowedly are, for the better protection of the prop- 
erty and persons of our citizens, it would be a strange perversion 

Beat; of their purpose to subject to their crude and unconstitutional 
procedure, persons who are already entitled to trial, by due pro- 
 eess of law, in the liighly-organized constitutional courts of the 
| — States. 


~The mode in which the jurisdiction of the United 
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The language of the statute is clear and comprehensive : ‘“‘ The 
trial of all offenses committed upon the high seas,” ete. 

The appellant should, therefore, have been brought back to the 
United States, where he would have been triable in the judicial 
district into which he should first be brought. (§ 730.) 


IL. 


IF IT BE CLAIMED THAT THE OFFENSE IN QUESTION WAS COMMITTED 
IN JAPAN, AND NOT UPON THE HIGH SEAS, fHE CONSULAR JURISDIC 
TION OF THE Unrrep SratEs Is WHOLLY EXCLUDED BY THE FACT 
THAT THE RECORD DOES NOT DISCLOSE FAOTS CONFERRING JURISDIC: 
TION UNDER THE TREATIKS AND LAWS. . 


Inasmuch as the Consular General Court is a special tribunal 
having limited jurisdiction (7 Op. Attys.-Gen. 495, 590, Cush- 
ing), no presamption exists in its favor. It is bound to show its 


jurisdiction affirmatively. . 
Cooley, Const. Lim. (6th ed.) 500. 
Hurd, Hab. Corp., 1 ‘ 
Galpin v. Page, 18 Wall. 366. 


If the facts conferring jurisdiction do not affirmatively appear 
on the record and are not otherwise proved, the conviction is a 
nullity and may be set aside in a collateral proceeding. 


People, ex rel. Frey, v. Warden, 100 N. Y. 20. 
Church, Hab. Corp., § 368. 


It has already been observed in the course of this argument 
that the extra-territorial jurisdiction, which certain European na- 
tions aud the United States exercise in Japan and other oriental 
states, is purely statutory, and is based wholly upon treaties with 
those states. The United States can exercise no jurisdiction in 
Japan except such as is expressly conferred by the treaties with 
Japan, and authorized by the statutes passed in pursuance of such 
treaties. : 


First.— The treaties of the United States with Japan, and the 
laws passed by Congress in pursuance thereof, expressly restrict 
the jurisdiction of the Coneular Courts to citizens of the United 
4 
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States.: It does:notappear that Ross was a citizen of the United 

It is true that both the treaties use the term “ Americans,” 
but the word isinot-open to misconstruction. It must be taken 
to mean citizens of the American commenwealthwhich negoti- 
ated the treaty. 

Whatever difference of opiniun there might be upon this point, 
however, the term is limited and authoritatively defined by the 
acta of Congress passed to give the treaties effect. These acts in- 
variably employ the phrase “ citizens of the United States” (Rev. 
Stat., §§ 4083, 4084, 4087). Accordingly, it is only persons who 
are citizens of the United States who are amenable to this juris- 
diction. 

This question was raised in 1866, and conclusively determined 
by the Attorney-General (Speed), in an opinion addressed to Mr. 
‘Seward, the Secretary of State (11 Op. Attys.-Gen., 474). Constra- 
ing the 6th article of the treaty of Yedo (1858), the Attorney- 
General said : 


“T do not think, however, it can be fairly inferred from _. 
this article of the treaty, that it was within the contemplation f 
of the parties that the government of the United States should 
. confer upon, American Consular Courts in Japan, jurisdiction 
over the eubjects or citizens of either countries resident in : 
» Japan” (p. 476). 
parr qu es of the statntes, he says further : 
_ “I do not think that either the treaty or the statute con- ¢ 
mses eosin upon Consular Courts, either to ex- 
es _ @rcis » criminal or civil jurisdiction over persons in Japan 
ie acute not citizens of the United States or subjects of the 
nd, fin: lly, he says, “Tam of opinion, therefore, * * * —_ 
that the Consular Court could not, under the treaty with 
and t the statutes of the United States, render a judg- 
F against a person of foreign birth not a citizen of 
ates in Japan.” 
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There is no authority for the jurisdiction claimed to exist in 
favor of these Consular Courts over foreigners serving on board 
American vessels, The term, “citizens of the United States,” is 
plain and unambiguous and must be taken to have its ordinary 
and proper signification. 

The familiar rule of interpretation, that a statute containing a 
grant of power will be strictly construed against the grantee of 
the power, would seem to exclude the extended signification 
which is sought to be given to the phrase. This rule applies with 
particular force to a court of special and limited powers such as 
the one under discussion. 

Vattel, in discussing the interpretation of treaties, lays down 
the rule, that where the sufficient and only reason of a provision 
is undisputed and certain, such provision way be extended to 
cases to which the same reason applies, although the provision be 
not comprised within the signification of the terms employed. 

Vattel, I, II, c. 17, s 291-2. 


But the reason of the provision conferring this judicial power 
upon American consuls in the Levant is fully satisfied by the less 
extensive interpretation contended for, and the same reason does 
not apply for its application to persons not actually citizens of the 
United States. The provisions under consideration donot indi- 
cate an attempt on the part of the United States to acquire juris- 
diction over persons not already subject to their jurisdiction, but 
only to extend their jurisdiction over their own citizens into terri- 
torial limits from which it was excluded: and the whole object 
was to extend the protecting arm of American law over American 
citizens, in a territory where that law had no force and could not 
be invoked. 

But the United States are under no duty of legal protection to 
citizens of other States. By shipping on an American vessel, 
these may have subjected themselves, temporarily, to the juris- 
diction of American courts, but they have not thereby acquired 
American citizenship nor become entitled to the peculiar and dis- 
tinguishing privileges of American citizens. 

It is respectfully submitted that the construction of the phrase, 
“citizens of the United States,” which has apparently been adop. 
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ted by the department of State (Circular of June 1, 1881; Report 
of Mr. Blaine, Sec. of State, to President, December 19, 1881; 
1 Whart. Dig. Int. Law, 125), and by the Consular General Court 
at Kanagawa (U.S. v. Fullert, May 18, 1886) is improper and 
should not receive the sanction of high judicial approval. 


- Ssoonn. — The treaty now in force with Japan expressly re- 
stricts the jurisdiction of the Consular Courts to Americans com- 
ting offenses against Japanese. It does not appear that the 
person for whose death the appellant was tried was a Japanese. 
It appears to have escaped the notice of Congress and the courts, 
as well as of the distinguished men who have for thirty years, pre- 
sided over the State department, that the sixth article of the 
treaty of Yedo (being the treaty of 1858) is even more restricted 
in its scope than the fourth article of the treaty of Simoda (1857), 
which first recognized this consular jurisdiction. For, whereas, the 
_ former treaty conferred upon the consuls jurisdiction as to all 
: ene acme a by Americans “in, Japan,” the latter restricts it 
be: to “ Americans committing offenses against Japanese.” As the 
treaty of Simoda was expressly revoked by the treaty of Yedo 


, it becomes a serious question as to whether the legisla- 
ees, giving the American consul jurisdiction over 
committed by American citizens in Japan, i irrespective of 
1a ity of ‘the offended’ party, is not in excess of its powers 

ler the treaty, and therefore null and void. 
| i the treaty is an evident attempt on the part of 
panese government to recover some portion of the previously 
1 jurisdiction, by restricting the number of 
Ia dha joetatienion should apply. It assimilates the 
e es in citizens to that of Japanese subjects under 
b i gotesien fone the cognizance of the Con- 
h ee one ee by Americans except those 
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LAWS, TO THE JURISpICTION oF THE Unrrep Srates ConsuLar 
CourRT, THAT COURT NEVERTHELESS FAILED TO ACQUIRE JURISDIO- 
TION BY PRESUMING TO TRY HIM WITHOUT PRESENTMENT OR INDICT- 
MENT BY A GRAND JURY. 


Fiest.—TZhe case not having arisen in the land or naval 
forces or in the militia, and the offense charged being 4 capital 
crime, the accused was entitled under the Constitution, to pre- 
sentment or indictment of a Grand Jury. 

Amendment to Const., Art. V. 


This constitutional guarantee is not limited in its application to 
American citizens, nor to American soil, but extends to all persons 
within the jerisdiction of the courts and the law of the United 
States. 

The language of the constitational provision is as broad and 
general as it is possible to make it: “Vo person shall be held to 
answer for a capital or otherwise infamous crime, unless on a pre- 
sentment or indictment of a Grand Jury.” If this has any 
ineaning it must intend that “no person shall be held” by 
authority of the United States,or by any person acting under 
such authority. There is nothing in the context, or in the position 
of the article in question, to indicate or suggest that it is intended 
to apply only to certain persons, or to certain courts, or to certain 
territory. It applies to a/2 persons, wherever they may be, who- 
ever may presume to hold them. It prohibits Congress from set- 
ting up a tribunal anywhere which shall be free from the obli- 
gation imposed by it, and it nullifies the acts of any person or 
court which presumes to ignore it. Wherever the judicial power 
of the United States extends, it is bound to enforce the provision 
and to annul all acts done in violation of it. 

This view of the case was forcibly presented by Mr. Van Buren, 
the Consul General who presided at the trial of this cause, in his 
report thereof to Mr. Hay, the Assistant Secretary of State 
(Record, 10-13), in the following words : 


“ As for myself, I confess that I cannot comprehend the 
ingenuity by which these far-reaching provisions of the 
5 
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Constitution (referring to the article under discussion and 
to the provisions relating to trial by jury) can be thus 
legally evaded.” 


The practical difficulties in the way of carrying this provision 
‘into effect in Oriental and other barbarous or semi-barbarous lands, 
is no justification for a deliberate violation of constitutional rights. 
Or, if indeed it be, as is claimed, &4 complete justification in the 
forum of - practical affairs, it can surely give to the man who thus 
pleads its violation no standing before a constitutional tribunal. 

Neither is there any ground for the claim that the Consular 
General Court exercises a deputed Japanese jurisdiction and that 
the accused is tried as a Japanese criminal, The native govern- 
ment has had no hand in setting up the tribunal. It formally 
abandone its own jurisdiction and turns over the criminal to the 
United States authorities to be tried by an American tribunal 
according to American law. (Vide Treaties, supra.) 


States government to set up its own machinery of justice, virtu- 
_ ally conceding, for certain th ted the establishment of an 
imperium in ‘imperio. Mr. ‘Cushing, when Attorney-General 
(1855), speaking: of similar treaties to the one under consideration 
SP aa ‘Aaya. 495), used these words 
| Ola eter $0 exsoute. these treaties — to carry the laws 
of the United States into Tarkey and Chifia,— to have our 
. rial jurisdiction follow our people and our flag into 
- those + Empires” ete. (p, 502). 


-Whart. Dig: Int. L., § 176. 


eg a feats of the case before the court effectually dispose of 
_ the. im that the Congular General Court of the United States at 
hagawa is 2 Japancse tribunal. The accused was arraigned 
r the statute as an American citizen ; he was 
¢riminal offense against the laws of the United 


; AP] ww and is aan charged that he violated 
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The’ treaty is a cession of jurisdiction, and invites the United 
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| 

| Sroonn.— The statutes creating the Consular Courts, aa well as 

| the treaties under which they are instituted, and from which they 

derive such authority and jurisdiction as they possess, eepressly 

subject that jurisdiction to the laws of the United States. 

{ The only law under which the United States can exercise their 
exterritorial jurisdiction in Japan is “ American law” (Treaties, 

supra). 

The statute (§ 4086) is mandatory. It not only extends “ the 
laws of the United States ” “ over all citizens of the United States 
in those countries,” but it explicitly provides that “ jurisdiction 
in both civil and criminal matters, shall, in all cases, be exercised 
and enforced in conformity with the laws of the United States.” 

This leaves nothing to be desired in the way of plainness or di- 
rectness, and it is difficult to see how tlie violation of the consti- 
tutional requirement can be reconciled with its terins, 

This statute is, in the main, a copy of the law passed in 1848, 
for carrying into effect certain provisions of the treaties, then i 
lately entered into, by the United States with China and the Ot- 1 
touman Empire, which law was elaborately discussed by Mr. Cush- | 
4? ing, the Attorney-General, in an opinion which has been before 

referred to (7 Op. Attys.- Gens. , 495). The-part of the act relating 
to China, corresponding to the statute under consideration, is as 
follows : 


vsa/etapeennenenentiameamnnnmmanapetiitin: notes - 


“Such jurisdiction, in criminal and civil matters, shall, 

in all cases, be exercised and enforced in conformity with be 

the laws of the United States, which are hereby, so far as 3 

| is necessary tu execute said treaty, extended over all citizens 4 

of the United States in China (and over all others to 

the extent that the terms of the treaty justify or require), Tg 
so far as such laws are suitable to carry said treaty into 1 

effect,” etc., ete. a 


| As will be seen, the language of this enactment is almost identi- ee 

| cal with that of the more recent act which has replaced it (Rev. KS 

go Stat. supra), and is in all essential respects the same. 

Mr. Onshing, in his authoritative interpretation of this law, said 
(p. 503): “The system of law is composed, therefore, of 


“1, The laws of the United States, comprehending the 
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Constitution, treaties, acts of Congress, equity and admi- 
ralty law,” etc., etc. 


. Tairp.— The claim that the Constitution has no extraterritorial 
force is disproved by the existence and operation of the Consular 
This court, in so far as it exercises any lawful power or juris- 
diction, is itself the creature of the Constitution. It cannot deny 
the exterritorial force of that instrument without denying its own 
jurisdiction. The only alternative is to take refuge in the ab- 
_ surdity that the Constitution may operate indirectly by author- 
_ izing Congress to legislate exterritorially, but that it cannot ope- 
_ rate directly npon the court which is set up by means of such 
legislation. Or will it be claimed that the fundamental law has 
_ just enongh exterritorial force to create a new jurisdiction and set 
in motion a court to exercise that jurisdiction, bat not enough to 
upervise and regulate its exercise? The mere statement of these 
‘opositions is their refutation. 
The fact that the proceedings in this case were had wholly under 
rity of United States statute, and by the exercise of a juris- 
stio set up and defined by acts of Congress, would seem to 
Be ose the claim that the Constitution has no application to 
| ion therein exercised. The laws of Con. 


¢ than that instrameut iteelf has, and cannot be applied 
y 6 whom the guarantees and prohibitions of the Con- 
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» DEFEC IN THE JURISDICTION EXERCISED BY THE COURT AND 
[RS ITS JUDGMENT ABSOLUTELY VOID. 


| ju y contemplated by the Constitution (Art. III, 
dt ata, art. VI), and demanded by the appel- 
lar w jury of twelve men. 
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The presence of the four associates provided for by the statute, 
($$ 4106, 4197), and performing a statutory function, does not 
exonerate the consul general from the obligation of providing a 
constitutional jury of twelve men for the trial of the accused- 
This obligation is absolute and imperative, and the statute author- — 
izing the minister, by and with the advice of the consuls, to pre- 
scribe the manner in which trials shall be conducted (§ 4117), is 
not intended to authorize any form or manner of trial other than 
that required by the Constitution. 


Szconp. — There appears to be nothing in the legislation of 
Congress relating to the enercise of this consular jurisdiction to 
preclude compliance with the constitutional requirement. 

If it should be held, however, that the Congress, by the acts 
empowering the minister and consuls to make regulations, decrees 
and orders relative to the conduct of trials and the exercise of the 
consular jurisdiction ($$ 4086, 4117-4119), intended to authorize 
the institution of a novel procedure, without trial of the accused 
by jury, in cases where the Constitption would require a trial by 
jury in the domestic tribunals of the United States, such legisia- 
tion is unconstitutional, null and void. | 
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THE ORDER or THE Cixcurr Court ror tar Nortuern Disrricr 
or New YorK, HERE APPEALED FROM, SHOULD BE REVERSED AND 
THE APPELLANT DISCHARGED FRCM THE CUSTODY OF THE RESPONDENT. 


GEORGE W. KIRCHWEY, 
Counsel for Appellant. 
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ent of the penitentiary at Albany. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE APPELLEE. 


STATEMENT. 


On Sunday, the 9th day of May, 1880, the appellant, 

John M. Ross, was one of the crew of the American mer- 

chant ship Bullion, which was then in Japanese waters 

and was lying in the harbor of Yokohama, Japan. On 

that day, on board of said ship, said Ross killed Robert 

Kelly, the second mate of the vessel. | 
The circumstances of the killing show it to have been 

murder. Ross was taken into custody upon the ship by . 
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direction of its master, who filed a complaint charging 
him with the murder with the consul-general. Trial was 
had before the consul-general and four associates, as pro- 
vided by statute, and the appellant was found guilty of the 
crime charged and was sentenced to suffer death. 

The trial was concluded at Kanagawa, Japan, May 20, 
1880. | 

Upon consideration the President, under date of August 
6, 1880, offered a conditional pardon to said appellant, the 
material clause being as follows (Rec., p. 3).: 


Now, therefore, be it known thai I, Rutherford B. 
Hayes, President of the United States of America, in 
consideration of the premises, divers other and 
sufficient reasons also me thereunto moving, do hereby 
pardon the said John M. Ross on condition that the 
said John M. Ross be imprisoned at hard labor, for 
the term of his natural life, in the Albany peniten- 

iary, in the State of New York. 
is order will be carried into effect under the di- 
rection of the Secretary of State. 


‘ And the said appellant duly accepted said pardon upon 
the condition on which it was offered, such acceptance be- 
ing in the words aad figures following (pp. 3, 4): 


I, John M. Ross, the person named in the warrant 
of conditional granted to me by the President 


of the United of America, dated 6th day of 
ust, 1880, and of which the foregoing is a true 


‘thereof as therein stated, to wit, that “I, Rutherford 
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B. Hayes, President of the United States of America, 
etc., do hereby pardon the said John M. Ross on the 
condition that the said John M. Ross be ie te tee 
at hard labor, for the term of his natural life, in the 
Albany penitentiary, in the State of New York.” 


JoHN M. Ross. 
KANAGAWA, YOKOHAMA, JAPAN, February 28, 
1881. 
Witness : 


Tuos. B. Van BuREnN, 
U. 8S. Consul-General. 


Whereupon the appellant was imprisoned in the Al- 
bany penitentiary and there still continues in custody. 

Upon the said trial the defendant, Johy M. Ross, ob- 
jected to the jurisdiction of the court upon the ground 
that he was a British subject, and presented an affidavit 
verified by himself stating that he is a subject of Great 
Britain, that he is a native of Prince Edward’s Island, a 
dependency of the British Empire, and that he retains his 
rights as a British subject (pp. 31, 33).° 

He also moved to dismiss the charge and complaint on 
the ground that. he ought not to be held to answer for the 
crime except upon a presentment or indictment by a grand 
jury, which had not been done (pp. 15, 34). 

He also demanded a trial by jury, which was refused 
and exception entered (p. 15). 

March 19, 1890, the appellant filed his petition for a 
writ of habeas corpus in the circuit court of the United 
States for the northern district of New York, wherein he 
alleges that he is deprived of his liberty and unlawfully 
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confined by James McIntyre, superintendent of the Al- 
bany penitentiary, by authority of the United States, and 
under the warrant of pardon, commutation, and accept- 
ance aforesaid. 

The petitioner claims that the trial proceedings were 
null and void. 

‘The writ was issued and served and due return was 
made by the superintendent of the penitentiary in accord- 
ance with the facts. 

The hearing was had before the court (Wallace, J.) 
November 26, 1890, and January 21, 1891, an order was 
entered (p. 9) dismissing the writ and remanding the peti- 
tioner to the said penitentiary and to the custody of the 
said superintendent, where he now remains, 

The opinion of Judge Wallace appears, Rec. pp. 41 to 
43. 

The petitionér appeals from said order to this court. 


TREATY AND STATUTES, 


By the treaty between the United States and Japan 
concluded June 17, 1857, and proclaimed June 30, 1858 
(11 Stat., 723,) it is provided as follows : 


ArTicLe IV. Americans committing offenses in 
J shall be tried by the American consul-gen- 
or consul, and shall be punished according to 
— laws. ‘ 
—o committing offenses against Americans 
shall be tried by ss authorities, and punished 
according to Japanese laws. 


: 
' 
} 
: 
' 
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Under the heading of crimes arising within the mari- 
time and territorial jurisdiction of the United States (Rev. 
Stat.) it is enacted as follows : 


Sec. 5339. Every person who commits murder 
* *« * 

Second, or upon the high seas, or in any arm of 
the sea, or in any river, thn creek, basin, or bay 
within the admiralty and maritime jurisdiction of the 
United States, and out of the jurisdiction of any par- 
ticular State. 

Third, or who upon such waters maliciousl 
strikes, stabs, * * * any other person, of whi 
striking, stabbing, * * ™* such other person 
dies, * * * shall suffer death. 


Section 5372 of the same title reads: 


Src. 5372, Every person who commits upon the 
high seas, or in any river, harbor, basin, or bay, out 
o. the jurisdiction of any particular State, murder or 
robbery, or any other offense which, if committed 
within the body of a county, would be punishable 
with death by the laws of the United States, is a 
pirate, and shall suffer death. : 


The following sections of the Revised Statutes present 
enactments deemed material in this case, viz : 


Sec. 4083. To carry into full effect the provisions 
of the treaties Fay the United States with — 
Japan, Siam and Madagascar, respectively 
the minister and the ao of the United States, 
duly appointed to reside in each of those countri 
shall, in addition to other powers and duties eecead 
upon them, respectively, by the provisions of such 
treaties, respectively, be invested with the judicial 
authority herein described, which shall appertain to 
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the office of minister and consul, and be a part of 
the duties belonging thereto, wherein, and so far as, 
the same is allowed by treaty. 

C. 194, 8. L., v. 16, p. 183; 23 Mar., 1874, c. 62, 


v. 18, p. 23. 
See President’s Proclamation, No. 10, v. 18, p. 
850. 


Sec. 4084. The officers mentioned in the preceding 
section are fully empowered to arraign and try, in the 
manner herein provided, all citizens of the United 
States charged with offenses against law, committed 
in such countries, respectively, and to sentence such 
offenders in the manner herein authorized ; and each 
of them is authorized to issue all such processes as 
are suitable and necessary to carry this authority 
into execution. 

Sec. 4086. Jurisdiction in both criminal and civil 
matters shall, in all cases, be exercised and enforced 
in conformity with the laws of the United States, 
which are hereby, so far as is necessary to execute 
such treaties, respectively, and so far as they are suit- 
able to carry the same into effect, extended over all citi- 
zens of the United States in those countries, and over 
all notch ao that the terms of the treaties, 
respectively, justify or require. But in all cases 
where such laws are not edepted to the object, or are 
deficient in the provisions necessary to furnish suit- 
able remedies, the common law and the law of equity 
and admiralty shall be extended in like manner over 
such citizens and others in those countries; and if 
neither the common law, nor the law of equity or 
admiralty, nor the statutes of the United States, fur- 
nish appropriate and sufficient remedies, the ministers 
in those countries, respectively, shall, by decrees and 

ons which shal! have the force of law, supply 
such defects and deficiencies. 


a 
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Src. 4087. Each of the consuls mentioned in section 
forty hundred and eighty-three, at the port for which 
he is appointed, is authorized upon facts within his 
own knowledge, or which he has good reason to believe 
true, or upon complaint made or information filed 
in writing and authenticated in such way as shall be 
prescribed by the minister, to issue his warrant for 
the arrest of any citizen of the United States ch 

with committing in the country an offense against 
law ; and to arraign and try any such offender; and 
to sentence him to punishment in the manner herein 

rescribed. 

Sec. 4088. The consuls and commercial agents of 
the United States at islands or in countries not in- 
habited by any civilized people, or ized by 
any treaty with the United States, are authorized to 
try, hear, and determine all cases in tegard to civil 
rights, whether of person or property, where the real 
debt or damages do not exceed the sum of one thou- 
sand dollars, exclusive of costs, and upon full hearing 
of the allegations and evidence of both parties, to 

ive judgment according to the laws of the United 
Scates and according to the equity. an¢ right of the 
matter, in the same manner as justices of the 
are now authorized and empowered where the United 
States have exclusive jurisdiction. They are also 
invested with the powers conferred by the provisions 
of sections forty hundred and eighty-six and forty 
hundred and eighty-seven for trial of offenses or 
misdemeanors. 

Sec. 4102. Insurrection or rebellion against the 
government of either of those countries, with intent 
to subvert the same, and murder, shall be capital of- 
fenses, punishable with death; but no person shall 
be convicted of either of those crimes unless the con- 
sul and his associates in the trial all concur in opinion, 
and the minister also approves of the conviction. 


OP hae ee 
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But it shall be lawful to convict one put upon trial 
for either of these crimes, of a less offense of a 
similar character, if the evidence justifies it, and to 
punish as for other offenses by fine or imprisonment, 
or both. 

Sec. 4103. Whenever any person is convicted of 
either of the crimes punishable with death, in either 
of those countries, it shall be the duty of the minister 
to issue his warrant for the execution of the convict, 
appointing the time, place, and manner; but if the 
minister is satisfied that the ends of public justice 
demand it, he may from time to time postpone such 
execution ; and if he finds mitigating circumstances 
which authorize it, he may submit the case to the 
President for pardon. . . 

Src. 4106. Whenever, in any case, the consul is 
of opinion that, by reason of the legal questions which 
may arise therein, assistance will be useful to him, 
or whenever he is of opinion that severer punishments 
than those specified in the preceding sections will be 
required, he shall summon to sit with him on the 
trial one or more citizens of the United States, not ex- 
ceeding four, and in capital cases not less than four, 
who shall be taken by lot from a list which had pre- 
viously been submitted to and approved by the min- 
ister, and shall be persons of good repute and com- 
petent for the duty. Every such associate shall enter 
upon the record his judgment and opinion, and shall 
sign the same ; but the consul shall give judgment in 
the case. If the consul and his associates concur in 
opinion, the decision shall, in all cases except of cap- 
ital offenses and except as provided in the preceding 
section, be final. If any of the associates differ in 
are from a, SN 4 aaa, spre further 

ings, r with the evidence and opinions, 
shall be referred to the minister for his sdjudication, 


— 
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either by entering up judgment therein, or by remit- 
ting the same to the consul with instructions how to 
proceed therewith, 


ARGUMENT. 
I. 


PRELIMINARY OBJECTION TO THE SCOPE AND EXTENT 
OF APPELLANT'S CONTENTION. 


As the record presents here all of the antecedent pro- 
ceedings in the case, it is deemed proper to ask the atten- 
tion of this court to a question which may naturally pre- 
cede in consideration the questions raised by the learned 
counsel for the petitioner. 

The killing for which the petitioner is now held is 
shown to have been a premeditated and brutal murder. 

The ferocious stabbing of the ship’s mate to his death 
and the gloating of the murderer over the body of the 
victim are proofs of a shocking and dangerous depravity. 

The petitioner brings here evidence which shows him 
to be a dangerous criminal, and one whose restraint by 
phiysical force is required to protect the peace of society 
and the safety of individuals. 

The power to grant reprieves and pardons is vested in 
the President by the Constitution. (Art. 2, sec. 2.) 

The President may grant a pardon as well before 
trial or conviction as afterward, The grant may be con- 
ditional or absolute. Congress can neither limit the effect 
of a pardon nor exclude its full exercise. Congress can 
not authorize the courts to supervise it. Courts have no 
power to interfere with it. 
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The court below, upon ascertaining that the petitioner 
was held upon a warrant of conditional pardon, granted 
by the President and accepted by the petitioner, was with- 
out jurisdiction to go further than to remand the prisoner 
and dismiss the writ. 

The prisoner is in custody by virtue of the prerogative 
of the President, which is not yet spent. What authority 
has the circuit court to supervise, or sit in judgment upon, 
or to interfere with this continuing consequence of the 
executive prerogative ? 

The killing is impossible of denial ; it occurred upon 
an American documented ship (fol. 38), in foreign waters ; 
the petitioner was in custody charged with the killing, 
and if there had been no trial whatever the granting of 
this pardon by the President, and its acceptance by the 
prisoner, and the entering upon the performance of the 
condition by him establishes the grant and its conse- 
quences, 

Can it be claimed that the prisoner is now subject to 
indictment and trial for his crime, and that the grant of 
pardon is without power to protect him? Can he now 
repudiate it? 

The President, exercising the power given him by the 
people through the Constitution, says : | 

[ * * * do hereby pardon the said John M. 
Ross on condition that the said John M. Ross be 
imprisoned at hard labor for the term of his natural 


life in the Albany penitentiary, in the State of New 
York. 


1] 


The prisoner responds to the executive head of the 
nation : 

I, John M. Ross, * * * do hereby volun- 
tarily and without mga ewe accept said con- 
ditional pardon with the condition thereof as therein 
stated. 

May the circuit court go behind the warrant of pardon, 
reconsider the record which was considered by the Presi- 
dent (fol. 14), and judge the grounds or purposes or wis- 
dom of the President’s action ? 

It is respectfully submitted that the case presented. 
upon this appeal is not one properly calling for judicial 
investigation. 

If the prisoner had not accepted this grant of pardon 
with its condition he would have been subject to exeeution 
for his crime. By accepting the grant and entering upon 
the performance of its condition. he is precluded from now 
going back of the accepted grant to test the trial proceed- 
ings after this lapse of time, or to seek a new trial after 
the witnesses have disappeared. | 

In Ex parte: Wells (18 How., 307) the court say (p. 315) 
that “the power to offer a condition, without ability to 
enforce its acceptance when accepted by the convict, is 
the substitution, by himself, of a lesser punishment than 
the law has imposed upon him, and he can not complain 
if the law executes the choice he has made.” The court 
there answers another objection by quoting : “And a man 
condemned to be hung can not be permitted to escape the 
punishment altogether by pleading that he had accepted 


his life duress per minas.” 


12 


It is admitted that the court has jurisdiction to inquire 


as to legality of the detention of the prisoner, but it can 


not retry the case ; it can only determine whether the pris- 


-oner is now properly held. 
Mr. Justice McLean (p. 318) in his dissenting opinion 
in Wells’s Case says: 


The culprit is detained in prison under this com- 
mutation of the President, which the circuit court 


held he had power to do, and remanded the prisoner 


on that ground. Whether this be legal is the inquiry 
of the habeas corpus. It does not reach the original 


sentence of the court. That sentence is considered 
only as the ground of the commutation ; and if the 


President had no power to make it, the detention of 


Wells is illegal. 


The principles involved are referred to: Paschal’s 


‘Constitution (3d ed., pp. 172, 173); United States vs. 
Wilson (7 Pet., 150); Ex parte: Wells (18 How., 307). 

It is respectfully submitted that when it appears that a 
prisoner is.in custody serving out a sentence imposed by a 
‘grant of conditional pardon, which has been accepted and 
agreed to by the prisoner, the court may consider as to the 
fact of the grant of pardon and as to its acceptance, but 
will not go back of this transaction and pass upon the 
jurisdiction or review the trial proceedings of the consular 
court. 

It is beyond question in the power of the President to 
pardon by a conditional grant previous to any conviction 
or trial. 

In such a case, long after the acceptance, may the pris- 
oner go back of the grant and its acceptance and try the 
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fact of his guilt, or may he try the competency or the- 
jurisdiction of a court before which he had been brought 
| previous to the pardon ? 
“a The law has not been so decided. 


Il. 
THE ARGUMENT PRESENTED BY THE CASE AT BAR. 


The executive acts of the United States Government in. 
connection with the case at bar appear, 1 Wharton Inter- 
national Law, section 125, as follows: 


The ition taken by the Government of the - 
United States in this legislation, under the articles Se 
of the treaty, is that a foreign seaman duly enrolled rt 
on an American merchant vessel is subject to the oa 
laws and entitled to the protection of the United a 
States to precisely the same extent that a native-born 
seaman would be during the period of his service; 
that although not an American citizen, he is unques- 
tionably an American seaman. * * * 

When a foreigner enters the mercantile marine of 
any nation and one of the crew of a vessel 
having a a ane Feng. he — 
a tem i to the u whi . 
orden aid ta valent the ats Ps afforded him 
becomes subject to the laws by which that nation, in 
the exercise of an unquestioned authority, governs 
its vessels and seamen. If, therefore, the Govern- 
— 8 the ct 1 ob a has, ss treaty stipulations 
wit , acquired t ivilege of administering 
its vale aaa its pone and in relation to 
its own seamen in Japanese territory, then every 
American vessel and every seaman of its crew are 
subject to the jurisdiction by which such has 
been transferred to the Government of the United 
States. 
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Mr. Blaine, Secretary of State, to Sir E. Thornton, June 
3, 1881. MSS. Notes, t Britain. 


The intimacy between our own country and Japan, 
the most advanced of the Eastern nations, continues 
to be cordial. I am advised that the Emperor con- 
templates the establishment of full constitutional 
government, and that he has already summuned a 
parliamentary congress for the ~— of effecting 
the change. Such a remarkable step toward com- 

lete assimilation with the Western system can not 
fai to bring Japan into closer and more beneficial 
relationship with ourselves as the chief Pacific 
power. 

A question has arisen in relation to the exercise 
in that country of the judicial functions conferred 
upon our ministers and consuls. The indictment, 
trial, and conviction in the consular court at Yoko- 
hama of John Ross, a merchant seaman on board an 
American vessel, have made it necessary for the 
Government to institute a careful examination into 
gi 

t was regularly shi under 
the flag of the United States, but was by birth a 
British subj My predecessor felt it his duty to 
maintain position that, during his service as a 
regularly shi seaman on board an American 
merchant , Ross was subject to the laws of that 
service and to the jurisdiction of the United States 
consular authorities. 


President Arthur, first annual message, 1881. 


A seaman duly enrolled in a merchant vessel of 
the United States, lying in the port of Yokohama, 
and who there was guilty of murder, is within the 
jurisdiction of the United States consul at that port 
and may be convicted of such crime, although he 
was at the time a British subject. 
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Mr. Blaine, Secretary of State, report to President, De- 
cember 19, 1881. MSS. report book. 


* * * x * 


Your letter of the 21st instant has been received. 
It relates to the case of J. M. Ross, al to be a 
British subject, who, having in 1880 killed a fellow- 
seaman named Robert Kelly, on the American ship 
Bullion, in the harbor of Yokohama, was tried b 
the United States consular court there, convicted, 
and sentenced to death, which penalty was later com- 
muted by the President to imprisonment for life in 
the Albany penitentiary, where Ross is now con- 
fined. . 

You state that Ross “ wishes to have his case re- 
viewed on the ground that the court had not juris- 
diction of his person, he being then and now a British 
subject.” ) 

he question of jurisdiction in Ross’s case has 
already had full consideration on two pleas—want of 
jurisdiction of his person and unconstitutionality of 
the form and manner of trial. The latter plea, being 
of municipal competence, was before the circuit court 
of San Francisco on a writ of habeas corpus, sued 
out by Ross on reaching that port on his way from 
Yokohama to Albany, April 4, 1881, and the court 
dismissed the writ. The constitutionality of the 
judicial extraterritorial procedure prescribed by 
statute under the authority of the treaty is estab- 
lished. This branch of the question can be munici- 


pally tested by being brought before the United States 


courts by habeas corpus. , 

The plea that Ross, being an alien, was beyond the 
jurisdiction of the consular court, was raised by the 
British Government. * * * 

This Government denied the plea on the admitted 
doctrine that the sovereign of the flag of a ship has 
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jurisdiction of crimes committed by foreigners on 
such ship on the high seas or in ports where the 
courts of the United States have jurisdiction, and 
that Ross, being a duly articled seaman on an Ameri- 
can ship, was within the statutory and treaty juris- 
diction of the United States court at Yokohama. If 
this phase of the question is to be revived, it can only 
be presented by the British Government through the 
diplomatic channel. 


Mr. Porter, Asst. Sec. of State, to Mr. Stimson, June 28, 
1886. MSS. Dom. Let. 


The opinions given below in this case are somewhat 


shaken by the fact that those who rendered them express a 
doubt as to their correctness. 


Consul-General Van Buren in his report (pp. 11, 12) 


Says : 


I desire to say, also, that previous to proceeding to 
try the case in question, I consulted the United States 
minister, and his opinion expressed to me was that 
the mode prescribed by the statute for such trials 
was not in conflict with the Constitution, and he has 
also written me that the trial of the prisoner in this 
case, before myself and four associates, would, in his 
opinion, be regular and his couviction and sentence 
legal. 

As for myself, I confess that 1 can not comprehend 
the ingenuity by which these far-reaching provisions 
of the Constitution can be thus legally evaded. The 
counsel for the prisoner contended, not that the 
statute was in violation of the Constitution, but that 
the practice was in violation of the statute. He in- 
sisted that the framers of the law never contemplated 
an abandonment of jury trials, and that the associates 
provided by the statute were only intended to act as 
associate judges and not in any respect as jurors. 


’ 
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Surely these questions are too serious and impor- 
tant longer to remain unsettled, and [ earnestly urge 
upon the Department the necessity of having them 
passed upon by competent authority, so that our con- 
sular courts in Japan may be properly advised. 


Judge Wallace says (p. 42): 


The questions which are thus presented are of 
great interest and importance. They have never 
been considered in any of the circuit or district 
courts or by the Supreme Court of the United States 
in any adjudications which have been brought to the 
attention of this court; yet, during the 30 years 
since the statutes conferring the judicial powers on 
ministers and consuls, which have been referred to, 
were enacted, that jurisdiction has been freely exer- 
cised, Citizens of the United States have been tried 
for serious offenses before these officers, without pre- 
liminary indictment or a common-law jury, and con- 
victed aud punished. These trials have been au- 
thorized by the regulations, orders, and decrees of 
ministers, and it must be presumed that the regula- 
tions, orders, and decreees of ministers prescribing 
the mode of trial have been transmitted to the Sec- 
retary of State and by him been laid before Congress 
for revision, as required by law. 


If the state of the law justifies the expression of these 
doubts, a case seems to have arisen which challenges a rule 
akin to that cited in Campbell’s Compendium of Roman 
Law (p. 161), which states that— 


When the Empire of the West perished in A. D. 
476, there existed four practical sources of law: 

I. The works of the jurists, subject to the rule laid 
down in the Constitution of Valentinian III. (By 
this rule the works of Papinian, Paul, Gaius, Ul pian, 


26276 2 


A RR AR ce Mi ES REE Ie: I RG a 


appa aio 


18 


and Modestinus received legal authority ; when these 

jurists were not unanimous, the opinion of the ma- 

jority was to obtain ; if there was an r yond of opin- 
i 


ions, that of Papinian was decisive ; if Papinian was 
silent the question was left to the judge.) 

It does not appear, however, that there is any good 
reason to question the legality of the trial and punishment 
of the appellant. The case of Ross was made the subject 
of diplomatic consideration between the representatives of 
the Governments of the United States and Great Britain 
in 1881, and the right to try and punish him as he was 
tried and was being punished, was presented on the part 
of the United States in an elaborate argument, and there- 
upon the matter was allowed to rest. 

In the case of the appellant, Ross, the British Govern- 
ment objected to the jurisdiction of the consular court of 
the United States, claiming that as a British subject his 
offense was justiciable only in the British consular courts. 
October 2, 1880, Mr. Drummond, under instructions from 
Earl Granville, wrote a long note to the Department, sub- 
mitting the views of the British Government. Mr. Blaine 
replied June 16, 1881, sustaining the jurisdiction of the 
United States. A portion of the note is found in 1 Whar- 
ton’s Internatioual Law Digest, pp. 811, 813. 

The note of the Secretary of State also calls attention 
to the British merchant shipping act of 1854, and to the 
case of the Queen v. Anderson (1st Law Rep.), and then 
continues : 

I do not, however, desire to conduct this corre- 
spondence in any controversial spirit. My object is 
to point out that the position taken by the Govern- 

ment of the United States is in entire conformity 


tm ‘Begg 
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with the principles of English law as applied to 
a mercantile service almost identical with our own 
in its organization and regulation. That principle 
is that a a foreigner enters the mercantile marine 
of any nation and becomes one of the crew of a ves- 
sel having undoubtedly a national character, he as- 
sumes a temporary allegiance to the flag under which 
he serves, and in return for the protection afforded him 
becomes subject to the laws by which that nation in 
the exercise of an unquestioned authority governs its 
vessels and seamen. If, therefore, the Government 
of the United States has by treaty stipulation with 
Japan acquired the privilege of administering its 
own laws upon its own vessels and in relation to its 


own seamen in Japanese terrNory, then every Ameri-* 


can vessel and every seaman of its crew are subject 
to the jurisdiction which by such treaty has been 
transferred to the Government of the United States. 

If Ross had been a passenger on board of the Bul- 
lion, or if, residing in Yokohama, he had come on 
board temporarily and had then committed the mur- 
der, the question of jurisdiction would have been very 
different. But, as it was, he was part of the crew, a 
duly enrolled seamen under American laws, enjoying 
the protection of this Government to such an extent 
that he could have been protected from arrest by the 
British authorities, and his subjection to the laws of 
the United States can not be avoided just at the 
moment that it suits his convenience to allege foreign 
citizenship. The law which he violated was the law 
made by the United States for the government of 
United States vessels; the person murdered was one 
of his own superior officers whom he had bound him- 
self to respect and obey, and it is difficult to see by 
what authority the British Government can assume 
the duty or claim the right to vindicate that law or 
protect that officer. 
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The mercantile service is certainly a national serv- 
ice, although not quite in the sense in which that 
term would be applied to the national Navy. It is 
an organized service, governed by a special and com- 
plex system of law, + icerwent by national officers, 
such as collectors, harbor masters, shipping masters, 
and consuls, appointed by national authority. This 
system of law attaches to the vessel and crew when 
they leave a national port and accompanies them 
round the globe, regulating their lives, protecting 
their persons, and punishing their offenses. The 
sailor, like the soldier during his enlistment, knows 
no other allegiance than to the country under whose 
flag he serves. This law may be suspended while 
he is in the ports of a foreign nation, but where such 
foreign nation grants to the country which he serves 
the power to ara its own laws in such foreign 
territory, then the law under which he enlisted again 
becomes supreme. 

* * *« » * 


The identity of the system of mercantile marine 
law in the two countries, the conformity of thought 
and habits between our people, and our community 
of interest in the East as Christian and commercial 
nations, induce the Government of the United States 
to hope that upon a review of the consideration now 
submitted Her Britannic Majesty’s Government will 

nize the advantages both to Great Britain and 
the United States, and to China and Japan, of main- 
taining the principle of consular jurisdiction as it 
has been heretofore applied. 

So impressed is this Government with the impor- 
tance and propriety of these views, that while it will 
receive with the most respectful consideration the 
expression of any different conviction which Her 
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Britannic Majesty’s Government may entertain, it 
will yet feel bound to instruct its consular and diplo- 
matic officers in the East, that in China and Japan 
the judicial authority of the consuls of the United 
States will be considered as extending over all per- 
sons duly shipped and enrolled upon the articles of 
any merchant vessel of the United States, whatever 
be the nationality of such person. 

And all offenses which would be justiceable by the 
consular courts of the United States, where the per- 
sons so offending are native born or naturalized citi- 
zens of the United States, employed in the merchant 
service thereof, are equally justiceable by the same 
consular courts in the case of seamen of foreign na- 


tionality. MSS. State Dep. 


The doctrine sustained in the foregoing note is now in- 
corporated into the permanent regulations of the State 
Department. (See U. 8S. Consular Regulations, sees. 72, 
73.) 


Il. 


THE APPELLANT, ALTHOUGH AN ALIEN, IS NEVERTHE- 
LESS AMENABLE TO THE LAW OF THE UNITED STATES. 


In 1792 Mr. Jefferson, as Secretary of State, consider- 
ing the subject of impressment, says: “ The simplest rule 
will be that the vessel being American shall be evidence 
that the seamen on board her are such.” (3 Wharton 
Int. Law, sec. 331.) 

The war of 1812 and the negotiations preceding and 
following that contest established the position of all sea- 
men sailing under the flag of the United States. That 
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position is in accordance with the declaration of Mr. Web- 
ster made in 1842, that— 


In future in every regularly documented Ameri- 
can merchant ship the crew who navigate it will find 
their protection in the flag which is over them. 
( Ibid.) 

The distinction sought to be made by the learned coun- 
sel for the appellant between an American seaman and a 
citizen of the United States is not supported. The sea- 
man of our merchant ship is entitled to the law’s protec- 
tion and is subject to its penalties; he receives the benefits 
and is subject to the obligations of a limited citizenship. 
An alien, protected by our flag, may not commit a crime 
against a citizen, or against the laws of the country of the 
flag, and claim exemption from the penalties of the vio- 
lated law by reason of his alienage. 

Wharton in his Criminal Law extracts from the decisions 
the following rules : 


§ 269. As a rule a ship is viewed as part of the 
country whose flag she bears ; andin conformity with 
this principle, all offenses committed on shipboard 
are regarded as cognizable by the sovereign to whom 
the ship belongs, no matter to what nationality 
belongs the offender. In England, it is true, all rivers 
in the country, until they flow past the furthest point 
of Jand next the sea, are held within the jurisdiction 
of the courts of common law, and not of the court of 
admiralty ; and where the sea flows in between two 
oe of land in the country, a straight imaginary line 

ing drawn from one point to the other, the com- 
mon law is held to have jurisdiction of all offenses 
committed within that line, the court of admiralty of 
all offenses without it. But of crimes not merely on 
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the high seas, but on creeks, harbors, ports, ete., in 
foreign countries, the court of admiralty is held to 
have undoubted jurisdiction, and such offenses may 
consequently be piracies. ‘Thus, where on an indict- 
ment for larceny vut of a vessel lying in a river at 
Wampu, in China, the prosecutor gave no evidence 
as to the tide flowing or otherwise where the vessel 
lay ; the judges held that the admiralty had jurisdic- 
tion, it being a place where great ships go. As to 
offenses committed on the coast, the admiralty is ruled 
to have exclusive jurisdiction of offenses committed 
beyond low-water mark ; and between that and the 
high-water mark, theadmiralty jurisdiction is asserted 
over all offenses done upon the water when the tide 
is in; it being admitted that courts of common law 
have jurisdiction over offenses committed upon the 
strand when the tide is out. All the other parts of 
the high sea are indisputably within the jurisdiction 
of the admiralty. 

Since the passage of the merchants’ shipping act, 
in 1854, British jurisdiction is pushed so far as to 
embrace offenses committed by British seamen abroad, 
in port as well as on ship. Since this act it has been 
held that the English common law courts have juris- 
diction of offenses committed on British ships in for- 
eign rivers orat sea, though the offenders be foreigners. 

The same general principles are admitted in Ger- 
man and French jurisprudence. 

$270. In the United States, by statute, the Fed- 
eral courts have jurisdiction not only of all f piracies, 
revolts, homicides, robberies, and malicious injuries 
to vessels, and of other crimes, on the high seas, by 
all persons without regard to nationality, but of of- 
fenses committed in American ships In foreign ports : 
‘and the trial of crimes committed on the 0 ata 
or in any place out of the jurisdiction of any particu- 
lav State shall be in the district where the offender is 
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apprehended ov into which he may be first brought.” 
And this act gives concurrent jurisdiction to the 
place of arrest and that in which the defendant is 
first brought. 


In The Queen vy. Anderson, reported in vol. 1 of the 
“ English Law Reports of Crown Cases Reserved,” p. 16, 
the doctrine is forcibly maintained by all the judges to 
whom the question had been referred, that the courts of 
Great Britain had jurisdiction over, and British law pre- 
vailed in regard to, all offenses committed on board British 
merchant ships, by whomsoever committed. In this case 
an American citizen, serving onboard a British ship, 
caused the death of another American citizen serving on 
board the same ship, under circumstances amounting to 
manslaughter, the ship at the time being in the river 
Garonne, within French territory, at a place below bridges 
and where great ships went. The French authorities 
retused to take jurisdiction, The court held unanimously, 
“That the ship was within the admiralty jurisdiction ” 
(of Great Britain) “and that the prisoner was rightly 
tried and convicted at the central criminal court.” 

And see 4th Lawrence’s Commentaire sur Wheaton (p. 
80); 2d Phillimore’s International Law (p. 309). 

In the case of United States v. Holmes (5 Wheat., 412) 
it was held that— 


If it [the offense] be committed on board of a for- 
eign vessel by a citizen of the United States, or on 
board of a vessel of the United States by a foreigner, 
the offender is to be considered pro hoc vice, and, in 
respect to this subject, as belonging to the nation 
under whose flag he sails. 
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It is believed tu be in accordance with the rules of all 
maritime nations that a seaman of a documented ship 
shall be considered for the time being a seaman and a 
subject of the nation to which the vessel belongs. 


if 


THE PROCEDURE OF CONSULAR COURTS IS NOT UNCON- 
STITUTIONAL. 


In a communication made by Mr. Fish, Secretary of 


State, to Mr. De Long, December 20, 1870, a view of the 
Japanese consular courts is presented, as follows : 


A report made to Congress by my predecessor, Mr. 
Seward (a copy of which is inclosed), shows that? it 
has been the habit of this Department to rd the 
judicial power of our consular officers “ig, cal as 
resting upon the assent of the Government of that 
kingdom, whether expressed by formal convention 


or by tacit acquiescence in the notorious practice of 


the consular courts. tn other words, they were es- 
teemed somewhat in the same light as they would 
have been if they were constituted by the Mikado 
with American citizens as judges, and with all the 
authority with which a Japanese tribunal is invested 
in respect to the native subjects of Japan, to the ex- 
tent that our Government will admit a jurisdiction 
understood to be extremely arbitrary. They were. 
so to speak, the agents of a depotism, only restrained 
by nc 1 mew ects 2 as our own Government may in- 
terpose for the protection of citizens who come 
within its sway. (Whar. Int. Law., p. 806.) 


The admiralty courts and courts of maritime jurisdic- 
tion are not courts that originally or in their nature in- 
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clude a trial by jury. A statute which grants the use of 
a jury in maritime casés, civil or criminal, adds to the 
ancient and natural methods of procedure in such courts. 

The Constitution recognizes those courts as they existed 
when it was formed, and it does not change their organi- 
zation or methods, 

Juries belong to the procedure of the common law. 

The right of trial by jury secured by the Constitution 
was as it existed and was understood in England and in 
this country at the Declaration of Independence. 2d 
Hare’s Constitutional Law (pp. 860, 872). See also, 18 
How., 262; 104 U.S., 133. 

In equity, admiralty, and maritime cases, if a jury 
is employed, its use is subordinate, incidental, by special 
rule or by order or by the grace of a statute and is not in 
pursuance of any ancient and original right. 

Clause 3 of section 2, article 3, of the Constitution, de- 
claring that “The trial of all crimes, except in cases of 
impeachment, shall be by jury,” relates only to cases of 
trial in common law courts ; and the speedy and public trial 
by an impartial jury, directed in article 6 of the amend- 
ments, relates to a common law trial only. 

Legislation gives no jury to the Oriental consular courts 
and omits to require their use, hence neither indictment 
nor trial by juries is authorized. 

The provision for the four associates precludes any 
theory that the statute contemplates any use of a common 
law trial jury in Japan. 

It is fair to infer that the clause which requires present- ) 
ment by a grand jury relates only to the States, and per- a 
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haps to territory in which Congress shall have provided 
a methodical administration of the law. 

By Article 6 the Constitution, the laws made in pursu- 
ance thereof, and all treaties shall be the supreme law of 
the land. | 

Itcan hardly be contended that the Constitution is extra- 
territorial and extends into Japan, or that, to the destruc- 
tion of an act of Congress in relation to maritime affairs, 
it necessarily follows a citizen into the bays and harbors 
of the foreign nation. It would be an extreme extension 
of the fundamental law of our country to hold that a sea- 
man,.claiming foreign birth, when borne in irons out of 
the foreign harbor to the contiguous shore for the murder 
of a citizen, is so protected there by our Constitution that 
he may not be tried for the crime at the place and before 
the tribunal provided by Congress, 

The President is empowered, with the aid of the Sen- 
ate, to make treaties, and appoint ministers and consuls, 

Congress is given power “to regulate commerce ;” and 
“to constitute tribunals inferior to the Supreme Court ;” 
and “‘ to define and punish piracies and felonies committed 
on the high seas” and “ to make all laws which shall be 
necessary and proper for carrying into execution,” ete. 

The judicial power not vested in the Supreme Court 
shall be in such inferior courts as the Congress may from 
time to time ordain and establish; and the judicial power 
shall extend to all cases of admiralty and maritime juris- 
diction. 

Section 5372 (Rev. Stat.) so defines piracy as to consti- 
tute Ross a pirate upon the death of Kelly; it prescribes 
his punishment to be death. 
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Inferior (consular) courts, whether maritime in their 
nature, or otherwise are established for such trials, and 
Ross is tried and convicted in pursuance of the Congres- 
sional enactments establishing such courts. 

_ Whether the authority be drawn from one of the grants 
contained in the Constitution, or whether it he held to re- 
‘sult from several powers granted, there can be no reasonable 
ground for asserting that the right to enact Jaws establish- 
ing consular courts in oriental countries, and the right to 
give judicial powers to consular representatives in barba- 
rous lands, do not exist. 

It must be considered a matter of common knowledge 
that it is practically impossible in those countries to or- 
ganize a grand jury for indictment or presentment ; in 
some of them it is entirely impracticable to obtain a 
proper, legally constituted trial jury; it is therefore a 
necessity to omit the employment of juries. 

This necessity and the consequent practice had existed 
ever since civilized people had carried on commercial in- 
tercourse with such countries. 

For centuries before the existence of the American Con- 
stitution representatives of civilized and maritime nations, 
in their nature consular officers, were authorized to per- 
form and did perform for their governments duties of 
the character of those authorized to be performed by con- 
sular officers of this Government by the statutes in ques- 
tion. 

See Warden’s Consular Establishments; Van Dyck’s 
Capitulations (Sen. Doc. No. 3, Spec. Sess. 1881); Tar- 
rings British Consular Jurisdiction in the East. (Lond. 
1887, Chap. 1.) 
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When that instrument was created consuls were, in 
many parts of the world, exercising powers analogous to 
those given by these statutes. It must, therefore, be in- 
ferred that when the Constitution authorized the making 
of treaties and the appointment of consuls, the framers had 
in mind consuls as they then existed ; and the implication 
is rea onable, and even necessary, that these officials were 
to be clothed, as the occasion might arise, with powers 
similar to those exercised by consular officers of other 
nations similarly placed. 

The special and important authority and services of 
these officers were recognized by all nations and employed 
by many. 

The Constitution does not prescribe the qualifications 
or duties of a consul or limit his powers; it authorizes 
his existence as a national officer, and leaves the rest to 
the common knowledge of the public and to the discretion 
of the law-making power. 

In a letter addressed to the Hon. William Windom, 
chairman Committee on Foreign Relations, by Mr. Sec- 
retary of State Frelinghuysen, under date of April 29, 
1882 (Forty-seventh Congress, first session, Miss. Doc. 
No. 89), the constitutionality of judicial power given to 
consuls is considered as follows : 


10. Constitutionality of this measure. 


It has been suggested in some quarters that the 
present laws infringe upon the Constitution. I beg 
to trespass on the time of the committee a little more 
while I notice this doctrine, which I can not but re- 
gard as erroneons, 
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The Constitution, by its terms, is ordained and es- 
tablished “ for the United States of America.” The 
places in which laws of this class are in force are out 
of the United States and form no part of our do- 
main. 

The Constitution, and the laws of the United States 
made in pursuance of it and treaties made under its 
authority, are to be the supreme law of the land; 
but not of any other land, nor for American citizens 
living in any other land. 

That the framers of the Constitution so understood 
it we may gather from contemporaneous evidence. 
Two treaties ting extraterritorial rights were 
concluded nearly simultaneously with the adoption 
of the Constitution. The first (the treaty with Mo- 

of January, 1787) provides that if citizens of 

the United States in Morocco have disputes with each 

other the consul shall decide between the ies, 

The second (the cou with France of November 14, 
y 


cio efferson) contained a provision 
that all differences and suits between citizens of the 
United States in France should be determined by the 
consuls and vice-consuls, either by a reference to 
arbitrators or by summary judgment without costs. 
This treaty was submitted to the Senate by President 
Washington on the 11th of June, 1789, and was 
unanimously accepted by that body on the 29th of 
the following July. 

In the years which intervened prior to the 
passage of the act of 1848 treaties conferring extra- 
territorial orth ts were concluded with Algiers, with 
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When this law .was enacted Congress had for its 

ide the French system of assessors and the British 
aws, which had copied that system. Great Britain 
seemed to have arrived at the conclusion that a 
were there impracticable. Congress apparently ac- 
cepted that conclusion and copied in principle the 
French and lish systems. The statesmen of 
those days, in a of which Mr. Webster, Mr. 
Calhoun, Mr. Badger, Mr. John Davis, Mr. Jeffer- 
son Davis, Mr. Clayton, Mr. Benton, and Mr. Rev- 
_erdy Johnson were members, and a House contuini 
men like Mr. Charles Ingersoll, Mr. Jos. Ingersol 
Mr. McLane, Mr. Ashmun, General , Mr. 
Alexander Stephens, and Mr. Robert C. Winthrop, 
passed this act unanimously, without a question as 
to the constitutional right to doso. In 1860 another 
Congress reénacted it, with some and 
other provisions added to it,.as has already been 
shown. In 1870 it was again the subject of consid- 
eration, when appeals were granted to the district 
court for California. Finally, in 1873, the provi- 
sions were again reénacted in the Revised Statutes. 

Still further, the constitutionality of these laws 
has been the subject of a judicial decision in the cir- 
cuit court of the United States for the ninth circuit, 
and has been fully sustained by Mr. Justice Field in 
an elaborate and exhaustive opinion. 

Thus we find a harmony of s sentiment between the 
early executive action contemporaneous with the form- 
ing of the Constitution, the later executive action by 
those who were familiar with or took part in form- 
ing it, the legislative action by successive 
for more than a generation, and the judicial action of 
an eminent member of the Supreme Court. This 
justifies us in thinking that the treaties in question, 
instead of extending the provisions of the Constita” 
tion over the territories of the powers with which 
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they were negotiated, operated to take out of the 
jurisdiction of the local courts either the civil dis- 
putes of citizens of the United States or the criminal 
offenses committed by them, or both. It would 
work great injustice to hold that they operated to put 
those civil disputes beyend the reach of process or 
those offenses beyond the reach of punishment until 
juries could be ge under authority of law. 
Yet no one will question that, even admitting the 
power of Con to decline to confer the right of 
trial by jury in such cases, the spirit of our institu- 
tions calls for laws conferring t rights when it 
becomes practicable to grant them. The British sys- 
tem of laws, which we copied in 1848, has widely 
departed from its then model, and has been more and 
more adapted to the English jury system. 
* + * . * 
I have the honor to be, sir, your obedient servant, 
Frep’K T, FRELINGHUYSEN. 


It can not be said that the consular-courts statutes are 
modified or rendered void by any other section of the 
Revised Statutes or by any statutory enactment, because 
the statutes under consideration are independent in their 
nature and explicit in their terms. ; 

They must be held to be valid and effectual unless they 
are declared to be unconstitutional. The fact that the 
consular-court laws have existed for a long period of 
years without serious legal question is to be considered in 
favor of their legality. 

If the laws here questioned are void, section 4088 is 
also void ; and a consul “ at islands or in countries not in- 
habited by any civilized people” would be powerless to 
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enforce law, as the situation and surroundings would pre- 
clude the presentment by a grand jury as well as a formal 
trial by a qualified trial jury. 

Under date of September 19, 1855, the Hon. Caleb 
Cushing, then Attorney-General, gave an official opinion (7 
Opin. A. G.,495),wherein he presents an elaborate study of 
the cil and criminal judicial jurisdiction of American 
consuls in China. 

It is evident that our treaty with Japan is copied from 
that made with China, and nearly similar powers are 
given to our consuls in the respective countries. An in- 
cidental consideration is also given to the treaty with the 
Ottoman Porte, and to the duties of consuls in Turkey. 

This learned lawyer discusses the “several powers 
granted, and plainly sustains this legislation. 

It is not apparent that the possibility of claim of right 
to attach the jury system of the United States to its con- 
sular officers located beyond the pale of Christendom oc- 
curred to this experienced public jurist. 

In the ease of Jn re Joseph Stupp (11 Blatch., 124) 
certain specified treaties, and the consular practice in pur- 
suance thereof and of the laws of Congress, are consid- 
ered in the opinion by Judge Blatchford (p.145), as 
follows : 

On the 7th of May, 1830, the United States made 
a treaty with the Ottoman Porte, commonly called 
Turkey (8 U.S. Stat. at Large, 409), which con- 
tains a provision, in the fourth article, that citizens | 
of the United States committing an offense in Turkey 


‘shall not be arrested and put in prison by the local 
authorities, but shall be tried by their minister or 
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consul, and punished according to their offense, fol- 
lowing, in this respect, the usage observed towards 
other Franks.” No law of the United Statee was 
to carry that provision into practical effect 
until the year 1848. Meantime, before the extradi- 
tion convention with Prussia was made, and on the 
3d of July, 1844, a treaty was made between the 
United States and China (8 U.S. Stat. at Large, 
596), the twenty-first article of which provides, that 
“citizens of the United States, who may commit any 
‘crime in China, shall be subject to be tried and 
punished only by the consul, or other public fune- 
tionary of the United States thereto authorized, ac- 
cording to the laws of the United States.” In view 
of those two treaties, one made in 1830 and the 
other in 1844, the Congress of the United States, on 
the 11th of August, 1848, passed an act (9 U. S. 
Stat. at Large, 276), entitled, “An act to carry into 
effect certain provisions in the treaties between the 
United States and China and the Ottoman Porte, 
iving certain powers to ministers and consuls of the 
Tnited States in those countries.” That act was 
four years before this treaty was made with 
russia, and it gives to the commissioner and the 
consuls of the United States (the chief functionary of 
the United States in China at that time being called a 
commissioner and a minister), appointed to reside in 
China, power to try, in the manner provided in the 
act, all citizens of the United States charged with of- 
fenses against law, that is, against the law of China, 
committed in the dominions of China. 

The second section of that act provides “that in 
regard to crimes and misdemeanors the said public 
functionaries are hereby fully empowered to arraign 
and try, in the manner herein provided, all citizens 
of the United States charged with offenses against 
law which shall be committed in the dominions of 


‘i Ole, ee Ee er wig 0? é 
a ie ee i ee ee ie te, * ’ ‘ =  % 
i ee: AO re ae ide gaat fe eee eee 
] SER, gy ee ee es a ee 


of 


le a ‘in P es 
MTR sam Re Oa Ae aN IN NR AE PMR GMT i Be Se 


s it 2 OMe «3 ar 
ger ahs ae tee as 
i or a ee ‘ 
ye > al 


; 


ee 


35 


China, including Macao, and, upon conviction, to 
sentence such ers in the manner herein author- 
ized; and said functionaries and each of them are 
hereby authorized to issue such processes as are suit- 
able and necessary to carry tuis authority into exe- 
cution.” The act also extends the laws of the United . 
States, so far as is necessary to execute the treaty, 
over all citizens of the United States in China, so far 
as such laws are suitable to carry the treaty into effect. 
It also authorizes the consuls of the United States in 
China to arrest any citizen of the United States 
charged with committing in China an offense against 
law and to try him, and, on conviction, to punish 
him by fine or imprisonment ; and in cases of murder 
and insurrection or rebellion against the Chinese 
Government, with intent to subvert the same, to 
punish the offense with death, by- executing the con- 
vict, if the commissioner shall issue a warrant for the 


a es 
he act also gives the same powers to the minis- 
ter resident and consul of the United States in Tur- 
key, in reference to crimes committed by citizens of 
the United States in Turkey, under the treaty of 
May 7, 1830. It is to be noted that this act was 
passed on the day before the act of the 12th of Au- 
gust, 1848, was passed, (9 U.S. Stat. at Large, 302), 
which is one of the acts under which the proceedings 
in the present extradition case are taking place. 
This act of August 12, 1848, prescribes the course 
of procedure in the United States under extradition 
treaties, and provides for the issuing of a warrant 
and the holding of an examination, with a view to 
extradition, where complaint is made, charging “any 
person found within the limits of any state, district, 
or territory with having committed, within the juris- 
diction of any such foreign government, any of the 
crimes enumerated or provided for by any such 
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treaty or convention.” These treaties and the act 
to carry them into effect were in force when the con- 
vention with Prussia was made, in 1852. 

‘A treaty was also made between the United States 
and Borneo, on the 23d of June, 1850, but not pro- 
claimed until the 12th of July, 1854 (10 U. S. Stat. 
at Large, 910), the ninth article of which provides 
that, “in all cases where a citizen of the United States 
shall be accused of any crime committed in any part ” 
of the dominions of the Sultan of Borneo, “the per- 
son so accused shall be exclusively tried and adjudged 
by the American consul, or other officer duly ap- 
pointed for that purpose.” It does not appear that 
any law of the United States has been passed to carry 
this provision into effect. 

Then a treaty was made with Siam, on the 29th of 
May, 1856 (11 U.S. Stat. at Large, 684), the second 
article of which provides that “ criminal offenses will 
be punished, in the case of American offenders, by 
the consul, according to American laws.” 

Then came a treaty with Japan, of June 17, 1857, 
(11 U.S, Stat. at Large, 723), the fourth article of 
which provides that “ Americans committing offenses 
in Japan shall be tried by the American consul-gen- 
eral or consul, and shall be punished according to 
American laws.” 

On the 29th of July, 1858, another treaty was 
made with Japan (12 U. S. Stat. at Large, 1056), 
the sixth article of which ht that “Americans 
committing offenses aguinst a shall be tried in 
Selon consular cae and when guilty, shall be 
punished according to American laws.” 

These treaties with Japan and Siam, of 1856, 
1857, and 1858, made necessary a further act of Con- 
gress, and an act was on the 22d of June, 
1860 (12 U. 8. Stat. at , 72), covering the pro- 
visions of the treaties with China, Japan, Siam, and 
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Turkey, in reference to criminal offenses, and super- 
seding the act of August 11, 1848. This act of the 
22d of June, 1860, contains substantially the same 
provisions which were embraced in the act of August 
11, 1848, applied to offenses committed by citizens 
of the United States in China, Japan, Siam, and 
Turkey, and providing for the jurisdiction of such 
offenses by the ministers and consuls of the United 
States in these countries. This act has been put into 
practical execution. It appears by the diplomatic 
correspondence of the United States that one David 
Williams was tried and convicted in the consular 
court at Shanghai for piracy and murder in robbing 
and killing three Chinese. The United States min- 
ister to China, on the 23d of November, 1863, issued 
a warrant for his execution. On the lst of March, 
1864, a few hours before the time fixed for his exe- 
cution, he committed suicide. One James White was 
tried and convicted in the consular court of Shanghai, 
on the 23d of November, 1863, of the murder of 
Samuel Webster. A warrant was issued for his exe- 
cution, but he broke jail and escaped owing to the 
insufficient means provided for taking care of pris- 
oners 

A third, and more remarkable, case was that of 
John D. Buckley, who, on the 22d day of May, 1863, 
murdered, at Shanghai, John McKennon, a citizen of 
the United States and the master of an American 
merchant ship. After the offense was committed, 
Buckley, under another name, took , at Shang- 
hai, for Havre, in France, on board of a French ves- 
sel. The vessel stopped at Nagasaki,in Japan. The 
American consul at Nagasaki applied to the French 
consul there for permission to arrest Buckley. The 
French consul arrested Buckley and put him in the 
French prison at Nagasaki, and the vessel went to 


hae 
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France without him. The French consul laid the 
case before the French minister in Japan. He de- 
clined to surrender Buckley to the American minister 
in Japan, on the ground that, under the extradition 
treaty between the United States and France, the 
surrender of the fugitive must be made by the French 
Government at home on the demand of the American 
Government, but he offered to send Buckley to France 
to await a demand there. The American minister 
in Japan then arranged to arrest Buckley when he 
should be discharged from the French custody in 
Nagasaki, and to send him to Shanghai to be deliv- 
mace 9 to the American consul there, and the captain 
of a British Government steamer agreed to take 
Buckley to Shanghai under guard when he should be 
oot This was early in January, 1864. Shortly 
afterwards Buckley surrendered himself to the Amer- 
ican consul at Nagasaki, and was sent to Shanghai in 
such British Government steamer. He was tried at 
Shanghai for the munder, on the Ist of February, 1864, 
hefore the American consul-general and four asso- 
ciates, and was convicted and sentenced to be hung. 
The Unit.d States minister in China, on the 11th of 
March, 1864, issued a warrant for his execution, and 
he was hung at Shanghai on the ist of April, 1864. 
The p ings in Buckley’s case were approved by 
the President. (Diplomatic Correspondence of 1864, 
part 3, puges 392 to 419, 440, 474, 478, 479.) 

On the 14th of February, 1867, a treaty was made 
between the United States and Madagascar (15 U.S. 
Stat. at 492), the fifth article of which pro- 
vides, that citizens of the United States shall, as to 
criminal offenses committed by them in M y 
be under the exclusive criminal jurisdiction of their 
own consul only, duly invested with the necessary 
powers. By the act of July 1, 1870 (id U.S. Stat. 
at Large, 183), the act of July 22, 1860, before men- 
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tioned, is, so far as it is in conformity with the sti 
lations of the said treaty with Madagascar, cueated 
to that country, and to any country of like charac- 
ter, with which the United States may thereafter enter 
Into treaty relations. 

Such are the law and the facts in regard to these 
treaty provisions, the acts of Congress thereon, and 
the practical execution of them, in respect to the juris- 
diction specially conferred, by treaty, upon officers of 
the United States, in regard to crimes committed by 
citizens of the United States, wholly out of the phy- 
sical territory of the United States, and not on board 
of vessels of the United States. } 

The thjrd subject to which I referred was, prior 
and subsequent laws of the United States respecting 
the jurisdiction of the United States over crimes not 
committed within the physical territory of the United 
States other than laws passed in pursuance of treaties, ee 
as showing an assumption by the United States of & 
jurisdiction over offenses committed outside, not only - 
of the physical territurial limits of the United Sta 
but elcid of the quasi territorial limits of the Uni 
States, and outside of territorial limits granted by 
treaty. 

We are entirely familiar with the jurisdiction ex- 
ercised over offenses committed on vessels, a vessel 
being regarded as a part of the country whose flag she 


r's. ‘ 

The legality of the treaties, enactmeuts, and trials, 

above referred to stands unquestioned, although juries 
are entirely ignored. 

A contention that an American seaman may be consti- 

tutionally tried in the consular court without juries for a 

crime committed on the wharf, but that as to a similar 
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crime committed on board a ship lying at anchor in the 
harbor the rule is reversed, would seem, under the treaty 
and statutes, to be too artificial to merit consideration. 

The jurisdiction of consular courts is recognized in 
Steomer Spark v. Le Choi Chum (1 Saw., 713); Tazaymon 
v. Twombley, (5 id. 79); The Ping-on (7 id. 483); The 
Ping-on, etc. (11 Fed. Rep. 607). 

In United States v. Craig (28 Fed. Rep. 801), the 
court, by Judge Brown, said: 


Our own statutes upon the subject of forei 
relations vest in the ministers and consuis of the 
United States residing in semi-civilized countries a 
complete civil and criminal jurisdiction, extending 
even to capital offenses. 


In the United States v. Smiley (6 Saw., 645), the court, 
by Mr. Justice Field, says: 


The criminal jurisdiction of the Government of the 
United States, that is, its jurisdiction to try parties for 
offenses committed against its laws, may in some in- 
stances extend to its citizens everywhere. Thus it 
may punish for violation of treaty stipulations by its 
citizens abroad, for offenses committed in foreign 
countries where, by treaty, jurisdiction is conceded 
for that purpose, as in some cases in China and in 
the Barbary States; it may provide for offenses com- 


mitted on rted islands and on an uninhabited coast - 


by the officers and seamen of vessels sailing under its 
flag. It may also punish derelictions of duty by its 
ministers, consuls, and other representatives abroad. 
But in all such cases it will be found that the law of 

indicates clearly the exterritorial character 
of the act at which punishment is aimed. 
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In Dainese vy. Hale (91 U.8., 13) the opinion of this 
court, delivered by Mr. Justice Bradley, says that while 
it is— 

Conceded that in Pagan and Mahometan countries 
it is usual for the ministers and consuls of European 
states to exercise judicial functions as between their 
fellow-subjects or citizens, it clearly appears that the 
extent to which this power is exercised depends upon 
treaties and laws regulating such jurisdiction. * * * 

Historically, it is undoubtedly true, as shown by 
numerous authorities quoted by Mr. Warden in his 
treatise on The Origin and Nature of Consular Es- 
tablishments, that the consul was originally an officer 
of large judicial as well as commercial powers, exer- 
cising entire municipal authority over his country- 
men in the country to which he was accredited. 


1 Y Reference is made to the treaty entered into with the 
| Ottoman Porte, and that made with China, as well as to 
the act of 1848 (9 Stat. 276), and that of 1860 (12 Stat. 
a 72) intended to carry them into effect. 
While the case then before this court. was a civil suit 
fp brought up by writ of error, the breadth of the judicial 
tf authority given to consuls is recognized without criticism. 
It is stated that; 


The State Department of the United States seems 
to have regarded the treaty of 1830 as establishing 
the jurisdiction in question. In the instructions con- 
) tained in the “ Consuls’ Manual,” promulgated by the 
' Department in December, 1862 (ahentinns the learned 
opinion of Attorney-General Cushing, dated October 

23, 1855), it is said that the acts of Congress of 1848 
[and 1860] provide in terms for the exercise of 
judicial authority by ministers and consuls in Turkey 


42 
only so far as regards the punishment of crime, leav- 


ing the question of civil jurisdiction to stand upon 
treaties or the peculiar public law of the Levant. 
No attention is given to the fact that neither grand nor 
traverse juries are to be employed. 
In Mahoney vy. United States the opinion by Mr. Justice 
Field (10 Wall. 66, 67) makes mention of the judicial 
duties of United States consuls to Mohammedan countries. 


V. 


Counsel for the appellee begs to submit his case upon 
the three principal questions raised by the appellant on 
this appeal, upon the practical interpretations, arguments, 
and statements quoted in points II, III, and IV of this 
brief, without further comment. 

It is submitted on behalf of the appellee that the order 
of the court below should be sustained : | 

Because the prisoner is held upon an accepted warrant 
of pardon of continuing force. 

And it is submitted : 

That the consular court had legal jurisdiction of the 
offense charged, and also of the person of the appellant, 
notwithstanding his alleged alienage. 

It is also submitted : 

That the appellant was tried in accordance with law ; 
and that no constitutional right, to him belonging, was 
violated. 

A. X. PARKER, 
Assistant Attorney-General. 
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In the Supreme Court of the United States, 


JOHN M. Ross, APPELLANT, ) 


Us r 
» No. 1683. 
JAMES McINTYRE, SUPERIN- | “ 


tendent, ete. 


SUPPLEMENTAL, ON BEHALF OF APPELLEE, IN 
| ANSWER. 


As the brief filed on behalf of the appellant did not 
reach counsel for appellee until after his brief had been 
printed, a few words in repiy may be properly submitted. 


I. 


While the treaty concluded with Japan in 1858 is the 
one directly relied upon, its grants are to be construed in 
part by a reference to that concluded in 1857. 
PROVISIONS OF THE rere WITH JAPAN, PROCLAIMED 

rz 


In Article 1 (12 Stat., p. 1052) it is agreed that : 


The President of the United States may appoint a 
diplomatic agent to reside at the city of Yedo, and 
consuls or consular agents to reside at any or all of 
the ports in Japan which are open for American com- 


26276 
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merce by this treaty. The diplomatic agent and con- 
sul-general of the United States shall have the right 
to travel freely in any part of the Empire of Japan 
from the time they enter on the discharge of their 
official duty. 


Article 3 (p. 1053) provides for harbor regulations, as 
follows: 


The place which the Americans shall oceupy for 
their buildings, and the harbor regulations, shall 
be arranged by the American consul and the authori- 
ties of each place, and if they can not agree the mat- 
ter shall be referred to and settled by the American 
diplomatic agent and the Japanese Government. 


Article 6 is in part as follows : 
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ARTICLE VI. 


Americans committing offenses against Japanese 
shall be tried in American consular courts, and when 
guilty shall be punished according to American law. 
Japanese committing offenses against Americans shall 
be tried by the Japanese authorities and punished 
according to Japanese law. The consular courts shall 

. be open to Japanese creditors, to enable them to re- 
cover their just claims against American citizens, and 
the Japanese courts shall in like manner be open to 
American citizens for the recovery of their just claims 


against Japanese. 


article 9 is as follows: 


apvtlie. 
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ARTICLE IX. 


When requested by the American consul, the Jap-— 
-anese authorities will cause the arrest of all deserters 
and fugitives from justice, receive in jail all persons 
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held as prisoners by the consul, and give to the con- 
sul such assistance as may be required to enable him 
to enforce the observance of the laws by the Amer- 
icans who are on land, and to maintain order among 
the shipping. For all such service, and for the sup- 
port of prisoners kept in confinement, the consul 
shall in all cases pay a just compensation. 


Attention is called to the fact that by article 12 (p. 1059) 


the provisions of the treaty of Simoda, proclaimed June 
30, 1858, are saved and incorporated in this treaty of 


Yeddo, as follows : , 


ArTIcLE XII. 


Such of the provisions of the treaty made by Com- 
modore Perry, and signed at Kanagawa on the 31st 
of March, 1854, as conflict with the provisions of 
this treaty are hereby revoked ; and as all the’ pro- 
visions of a convention executed by the consul-gen- 
eral of the “United States and the governors of 
Simoda, on the 17th of June, 1857, are incorporated 
in this treaty, that convention is also revoked, 


It is submitted that the views of the learned counsel 
for the appellant (brief, p. Ab are not correct. 


It does not appear that the restrictions of the treaty of 


Yedo have escaped the notice of Congresses and courts 
and Secretaries of State, but it is evident that the latter 
treaty has been construed by those concerned in carrying 
it into effect as granting practically the same powers to the 
United States as to consuls, courts, and judicial and gen- 
eral jurisdiction as were granted by the treaty of Simoda. 


the treaty, by necessary implication, would grant the right 


The granting of the consular rights distinctly given by 
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of the usual consular jurisdiction as to Americans that 
existed in other nations. | 

Again, in a broad sense, the commission of shocking 
crimes by Americans upon Japanese soil or within the 
territory of Japan, in its harbors, are cases of “Americans 
committing offenses against Japanese.” 

Certainly an American seaman is not in position to ob- 
ject to the governmental acts of his country, autherized 
by law, if Japan acquiesces ; and Ross is in the position 
of an American seaman. 

Were the trial based upon an assumption of the United 
States, assented to by Japan, and! authorized by an act of 
Congress, an American subject would be bound. 

But it is submitted that the words of the treaty enlarged 
by the incorporation of the former treaty, as specified in 
Article 12, are all sufficient to carry the jurisdiction ex- 
ercised., 


II. 


The theory of the appellee is that the crime committed 
in Yokohama: harbor was committed in the territorial 
waters and within the territorial limits of Japan. | 

That while the United States courts would have had 
jurisdiction of the offense had the appellant been brought 
into its ports, yet the consular court, under the treaties 
and statutes and the customs of nations, had full author- 
ity and jurisdiction to try and punish the prisoner. 

A. X. PARKER, 
Assistant Attorney-General. 
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